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ORGANIZATION  OF  SUPREME  COURT. 


[Constitution,  article  VI,  section  2.] 

Sec.  2.  The  Supreme  Court  shall  consist  of  a  chief  justice 
and  six  associate  justices.  The  Court  may  sit  in  departments 
and  in  Bank,  and  shall  always  be  open  for  the  transaction  of 
business.  There  shall  be  two  departments,  denominated,  re- 
spectively, Department  One  and  Department  Two.  The  chief 
justice  shall  assi^  three  of  the  associate  justices  to  each  de- 
partment, and  such  assignment  may  be  changed  by  him  from 
time  to  time.  The  associate  justices  shall  be  competent  to  sit 
in  either  department,  and  may  interchange  with  each  other  by 
agreement  among  themselves,  or  as  ordered  by  the  chief  justice. 
Each  of  the  departments  shall  have  the  power  to  hear  and 
determine  causes,  and  all  questions  arising  therein,  subject  to 
the  provisions  hereinafter  contained  in  relation  to  the  Court 
in  Bank.  The  presence  of  three  justices  shall  be  necessary  to 
transact  any  business  in  either  of  the  departments,  except  such 
as  may  be  done  at  chambers,  and  the  concurrence  of  three 
justices  shall  be  necessary  to  pronounce  a  judgment.  The 
chief  justice  shall  apportion  the  business  to  the  departments, 
and  may,  in  his  discretion,  order  any  cause  pending  before  the 
Court  to  be  heard  and  decided  by  the  Court  in  Bank.  The 
order  may  be  made  before  or  after  judgment  pronounced  by 
a  department;  but  where  a  cause  has  been  allotted  to  one  of 
the  departments,  and  a  judgment  pronounced  thereon,  the 
order  must  be  made  within  thirty  days  after  such  judgment, 
and  concurred  in  by  two  associate  justices,  and  if  so  made  it 
shall  have  the  effect  to  vacate  and  set  aside  the  judgment. 
Any  four  justices  may,  either  before  or  after  judgment  by  a 
department,  order  a  case  to  be  heard  in  Bank.  If  the  order  be 
not  made  within  the  time  above  limited,  the  judgment  shall 
be  final.  No  judgment  by  a  depaitment  shall  become  final 
until  the  expiration  of  the  period  of  thirty  days  aforesaid, 
unless  approved  by  the  chief  justice,  in  writing,  with  the  con- 
currence of  two  associate  justices.     The  chief  justice  may 
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vi  Organi'^.ation  cp  Supreme  Court. 

convene  the  Court  in  Bank  at  any  time,  and  shall  be  the 
presiding  justice  of  the  court  when  so  convened.  The  concur- 
rence of  four  justices  present  at  the  argument  shall  be  neces- 
sary to  pronounce  a  judgment  in  Bank;  but  if  four  justices, 
so  present,  do  not  concur  in  a  judgment,  then  all  the  justices 
qualified  to  sit  in  the  cause  shall  hear  the  argument;  but 
to  render  a  judgment,  a  concurrence  of  four  judges  shall  be 
necessary.  In  the  determination  of  causes,  all  decisions  of 
the  Court  in  Bank  or  in  departments  shall  be  given  in  writ- 
ing, and  the  grounds  of  the  decision  shall  be  stated.  The  chief 
justice  may  sit  in  either  department,  and  shall  preside  when 
so  sitting,  but  the  justices  so  assigned  to  each  department  shall 
select  one  of  their  number  as  presiding  justice.  In  case  of  the 
absence  of  the  chief  justice  from  the  place  at  which  the  Court 
is  held,  or  his  inability  to  act,  the  associate  justices  shall  select 
one  of  their  own  number  to  perform  the  duties  and  exercise 
the  powers  of  the  chief  justice  during  such  absence  or  inabilitv 
to  act 
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REPORTS  OF  CASES 

DXTBBXINED   IV 

THE    SUPREME    COURT 

OF  THK 

STATE  OF  CALIFORNIA. 


[Sac.  No.  1910.    Department  One. — January  8,  1912.] 

CARRIE  B.  McDOUGALD,  Respondent,  v.  SOUTHERN 
PACIFIC  RAILROAD  COMPANY  (a  Corporation), 
Appellant. 

Eminent  Domain — ^Unauthobized  Tasino  foe  Public  Use— Action 
FOB  Compensation  Ratifies  Taking. — An  action  by  the  owner  of 
land  to  recover  compensation  from  a  railroad  for  a  part  of  the  land 
permanently  appropriated  for  the  public  use  of  operating  thereon  a 
public  railway,  ratifies  the  original  unauthorized  taking  for  that  use. 

Id. — Measube  of  Damages. — In  such  action  the  plaintiff  may  recover 
not  only  the  damages  occasioned  up  to  the  time  the  action  was 
begun,  but  also  all  that  can  then  be  shown  with  reasonable  certainty 
will  be  suffered  in  the  future. 

Id. — Pbopeb  Method  of  Ascebtaining  Damages — Evidence. — The  proper 
measure  of  damages  in  such  action  is  the  difference  between  the 
value  of  the  entire  parcel  as  it  was  just  before  the  railroad  took 
permanent  possession,  and  its  value  immediately  after  its  works 
were  completed  and  put  in  operation,  taking  into  consideration  all 
the  injurious  consequences  to  the  part  of  the  land  not  taken,  reason- 
ably probable  from  such  works  and  the  operation  thereof  and  from 
the  severance  of  the  land  taken,  and  the  evidence  should  be  confined 
to  such  elements  of  damage. 

Id. — Findings  as  to  Value  at  Time  of  Tbial— Judgment  Not  Sup- 
POBTED. — Where  the  action  was  commenced  more  than  six  years 
after  the  taking,  a  judgment  for  the  plaintiff,  based  entirely  upon 
findings  as  to  the  value  of  the  land  at  the  time  of  the  trial,  and 
what  it  would  have  then  been  worth  but  for  the  defendant's  works, 
cannot  be  sustained. 

Deed. — Sufficient  Descbiption — ^Refebence  to  Citt  Stbeets. — A  deed  of 
land  situated  just  outside  of  a  city's  limits,  which  so  describes  the 
property  conveyed  by  reference  to  the  lines  of  the  city  streets  pro- 
CLXII  Cal.— 1 
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dueed,  that  its  location  could  be  ascertained  bj  a  proper  survey, 
is  not  void  for  uncertainty. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    C.  W.  Norton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  P.  Buck,  and  C.  W.  Miller,  for  Appellant. 

Budd  &  Van  Vranken,  for  Respondent. 

SHAW,  J. — The  defendant  appealed  from  the  judgment 
within  sixty  days  after  it  was  rendered  and  presents  the  evi- 
dence by  a  bill  of  exceptions. 

The  plaintiff  is  the  owner  of  a  block  of  land  303  feet  square, 
situated  just  outside  of  the  city  of  Stockton  and  bordering 
upon  Mormon  Channel.  In  April,  1903,  the  defendant  con- 
structed its  railway  and  a  drawbridge  across  Mormon  Channel, 
and  ever  since  that  time  it  has  operated  and  maintained  the 
same.  The  embankment  and  approach  to  the  bridge  occupies 
a  space  about  fourteen  feet  wide  and  twenty-two  feet  long  of 
the  plaintiff's  land.  Defendant  took  possession  of  the  land 
and  made  said  improvements  without  the  plaintiff's  permission, 
against  her  will,  and  without  compensating  her  therefor. 

As  a  basis  for  damages  plaintiff  alleges  that  prior  to  the 
defendant's  entry  said  block  of  land  was  worth  ten  thousand 
dollars ;  that  by  reason  of  the  railway  and  drawbridge  thereon 
the  value  of  the  land  has  depreciated  to  the  amount  of  nine 
thousand  dollars,  for  which  she  asked  judgment. 

The  trial  took  place  on  November  30,  1909,  more  than  six 
years  after  the  construction  of  the  railway  and  drawbridge 
complained  of.  The  court  found  that  at  the  time  of  the  trial 
the  plaintiff's  land  would  have  been  worth  three  thousand  dol- 
lars but  for  the  said  railway  and  drawbridge,  and  that  by 
reason  thereof  the  value  at  that  time  was  only  eighteen  hun- 
dred dollars.  Upon  this  basis  judgment  was  given  for  plaintiff 
for  twelve  hundred  dollars  as  damages.  There  is  no  finding 
as  to  the  value  of  the  land  at  any  other  period  than  the  time 
of  the  trial,  and  no  evidence  was  introduced  relating  to  any 
other  period.  The  evidence  all  referred  to  the  values  at  the 
time  of  the  trial,  and  it  was  all  introduced  over  the  objection 
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of  defendant  that  the  value  at  that  time  was  irrelevant  and 
immaterial. 

These  findings  are  insufScient  to  support  the  judgment.  The 
land  was  taken  by  the  defendant  for  the  public  use  of  operating 
thereon  a  public  railway.  It  was  permanently  appropriated  to 
that  use.  The  injury  to  the  plaintiff  is  of  a  permanent  char- 
acter. This  suit  for  compensation  ratifies  the  taking  for  that 
use.  (See  Jeffersonville  etc.  B.  Co.  v.  Esterle,  76  Ky.  (13  Bush.) 
667.)  For  such  injuries  the  plaintiff  may  recover  in  one  ac- 
tion, not  only  the  damages  occasioned  up  to  the  time  the 
action  was  begun,  but  also  all  that  she  can  then  show  with  rea- 
sonable certainty  that  she  will  suffer  in  the  future.  But  all  this 
is  necessarily  given  to  her  if  she  receives  as  damages  the  dif- 
ference between  the  value  of  the  entire  parcel  as  it  was  just 
before  the  defendant  took  permanent  possession,  and  its  value 
immediately  after  the  works  of  the  defendant  were  completed 
and  put  in  operation,  taking  into  consideration  all  the  in- 
jurious consequences  to  the  part  of  the  land  not  taken,  reason- 
ably probable  from  such  works  and  the  operation  thereof  and 
from  the  severance  of  the  land  taken.  This  is  the  rule  laid 
down  in  Midler  v.  SoUrtJtem  Pacific  B.  B.  Co.,  83  Cal.  243, 
[23  Pac.  266],  a  case  in  all  respects  similar  to  the  present  one. 
The  court  said:  '^e  are  inclined  to  think  in  this  ease  the 
difference  between  the  value  of  the  lot  when  the  defendant 
entered  to  construct  its  road  and  the  value  when  the  road  was 
completed  will  show  what  the  plaintiff  is  entitled  to  recover." 
(See,  also,  4  Sutherland  on  Damages,  sec.  1047;  Jeffersonville 
etc.  Co.  V.  Esterle,  76  Ky.  (13  Bush.)  667.)  The  rule  followed 
by  the  court  below  would  allow  plaintiff  the  benefit  of  the 
general  advance  in  value  from  all  causes.  There  is  some  evi- 
dence indicating  that  the  value  at  the  tim«  of  the  trial  had 
been  enhanced  by  independent  causes  arising  long  after  the 
taking  by  the  defendant.  This  cause  had  been  previously  tried 
and  from  the  judgment  the  defendant  appealed.  The  appeal 
was  heard  in  the  district  court  of  appeal  for  the  third  district. 
(McDougald  v.  Southern  Pacific  B.  B.  Co.,  9  Cal.  App.  236, 
[98  Pac.  685].)  In  that  case  it  was  held  that  the  value  of 
the  property  at  the  first  trial,  four  years  after  the  injury, 
was  not  suflRcient  to  show  its  value  at  the  time  of  the  injury. 
Much  more  is  this  true  at  a  period  nearly  seven  years  after  the 
injury.    The  evidence  should  have  been  confined  to  the  dam- 
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age,  present  and  prospective,  based  upon  the  values  existing 
immediately  before  and  immediately  after  the  construction  of 
the  railway  and  drawbridge.  Because  of  this  error  the  judg- 
ment must  be  reversed. 

The  defendant  claims  that  the  description  of  plaintiff's  land 
in  her  muniments  of  title  is  so  uncertain  that  they  are  void, 
and  hence  that  no  title  was  proven.  The  description  is  as  fol- 
lows: "One  city  block  between  Main  and  Market  streets  pro- 
duced, being  the  second  block  west  of  Tule  Street  in  the  city 
of  Stockton."  The  evidence  showed  that  Stockton  is  laid  out 
on  a  regular  plan,  in  blocks  303  feet  square,  between  which  are 
streets  running  north  and  south  80.8  feet  wide,  and  streets 
running  east  and  west  60.6  feet  wide.  Main  and  Market  streets 
run  east  and  west  one  block  apart.  Tule  Street,  now  Edison 
Street,  runs  north  and  south.  From  this  evidence  of  explana- 
tory facts  it  is  plain  that  the  land  in  question  is  a  block  303 
feet  square,  situated  between  the  produced  lines  of  Main  and 
Market  streets,  the  east  line  of  said  block  being  383.8  feet  west 
of  the  west  line  of  Tule  Street  aforesaid.  Its  location  could, 
therefore,  be  easily  ascertained  by  a  proper  survey. 

The  judgment  is  reversed. 

Angellotti,  J.,  and  Sloss,  J.,  concurred. 


[L.  A.  No.  2889.    Department  One.— January  8,  1912.] 

In  the  Matter  of  the  Estate  of  JULIA  ANN  KILBORN,  De- 
ceased. WILL  D.  GOULD,  Personally,  and  as  Executor 
of  the  Estate  of  Julia  Ann  Kilbom,  Deceased,  Appellants. 

Will — Contest — Ordeb  Repusino  New  Trial  —  Appeal  —  Judgment- 
Boll —  Authentication  op  Papers  —  Clerk's  Certipicate  Sup- 
riciENT. — On  an  appeal  from  an  order  denying  a  motion  for  new 
trial  of  a  contest  of  a  will  after  probate,  it  is  not  essential  that 
the  papers  constituting  the  judgment-roll  or  the  order  denying  the 
motion  should  be  authenticated  by  being  embodied,  in  a  bill  of  ex- 
ceptions. The  judgment-roll  in  such  case  should  include  at  least  the 
petition  for  revocation  of  the  probate,  the  answer  thereto,  the  verdict 
of  the  jary  and  the  judgment,  and  it  is  sufficient  under  section  953 
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of  the  Code  of  Civil  Procedure,  if  such  papen  are  authenticated  hy 
the  clerk's  certificate. 

Id. — ^Appeal  bt  Executor — Notice  Descbibino  Appeu^nt  as  "Execu- 
tor OF  Estate." — The  notice  of  appeal  hy  the  executor  from  such 
order  is  not  rendered  ineffectual  because  he  describes  himself  therein 
as  the  "executor  of  the  estate"  of  the  testator,  instead  of  the  ''execu- 
tor of  the  will." 

Ij>. — Showing  that  Motion  fob  New  Trial  Was  Made— Record  on 
Appeal. — The  record  on  such  appeal  sufficiently  shows  that  a  motion 
for  new  trial  was  made  where  the  transcript  contains  a  duly  certified 
copy  of  a  minute  entry  showing  that  a  motion  for  new  trial  was 
denied,  and  the  statement  discloses  that  it  was  prepared  and  settled 
to  be  used  on  the  executor's  proposed  motion  for  new  trial. 

Id. — Evidence  Reviewed — ^Findings  of  Incompetency  and  Undue  In- 
fluence Unsustained. — Upon  a  review  of  the  evidence  it  is  held  insuf- 
ficient to  sustain  the  findings  of  the  jury  that  the  testatrix,  at  the 
time  of  the  execution  of  her  will,  did  not  understand  its  provisions, 
and  that  the  will  was  executed  as  the  result  of  undue  influence  exer- 
cised by  the  person  nominated  as  executor  and  by  one  of  the 
witnesses. 

Id. — Undue  Influence — Opportunity  and  Interest  Insufficient. — 
Mere  proof  of  opportunity  to  influence  a  testator's  mind,  even  when 
coupled  with  an  interest  or  motive  to  do  so,  will  not  sustain  a  finding 
of  undue  influence,  in  the  absence  of  testimony  showing  that  there 
was  pressure  operating  directly  on  the  testamentary  act. 

Id. — ^Executor  Not  Presumed  to  Have  Used  Undue  Influence. — The 
mere  fact  that  a  person  is  named  as  executor  and  trustee  of  a  will 
is  not  sufficient  to  raise  a  presumption  of  undue  influence. 

Id. — (Contest  of  Will  by  Daughter — ^Declarations  of  Testatrix  as  to 
Her  Intent — Evidence. — On  a  contest  of  a  will  by  a  daughter  of 
the  testatrix,  for  alleged  incompetency  and  undue  influence,  declara- 
tions of  the  testatrix  that  she  intended  to  leave  her  property  to  the 
contestant  were  admissible  only  to  show  the  relations  between  the 
two,  and  the  state  of  the  testatrix's  mind  with  reference  to  the 
daughter.  Whore  unsoundness  of  mind  is  not  shown,  such  declara- 
tions, not  a  part  of  the  res  gestcB,  are  entitled  to  little  or  no  weight, 
in  the  absence  of  proof  of  influence  as  to  the  very  testamentary  act. 

Id. — Undue  Influence  Defined. — Undue  influence  consists  in  the  exer- 
cise of  acts  or  conduct  by  which  the  mind  of  the  testator  is  sub- 
jugated to  the  will  of  the  person  operating  on  it;  some  means  taken 
or  employed  which  have  the  effect  of  overcoming  the  free  agency 
of  the  testator  and  constraining  him  to  make  a  disposition  of  his 
property  contrary  to  and  different  from  what  he  would  have  done 
had  he  been  permitted  to  follow  his  own  inclination  or  judgment. 
It  must  be  such  as  operates  upon  the  mind  of  the  testator  at  the 
time  of  making  the  will,  and  must  be  an  influence  relating  to  the 
will  itself. 


Digitized  by 


Google 


6  Estate  of  Kilbobn.  [162  Cal. 

Id. — PBOor  tbou  GiscnMSTANTiAL  Evidence. — ^The  existence  of  undue 
influence  may  be  shown  by  circumstantial  evidence,  but  such  evidence* 
must  do  more  than  raise  a  suspicion.  It  must  amount  to  proof,  and 
has  the  force  of  proof  onlj  when  circumstances  are  proven  which 
are  inconsistent  with  the  claim  that  the  will  was  the  spontaneous 
act  of  the  alleged  testator. 

Id. — BuKDEN  OF  Peoof  on  Contestant. — ^The  burden  of  proving  undue 
influence  is  on  the  contestant,  and  this  burden  has  not  been  sus- 
tained in  the  present  case. 

Id. — Inequitable  Character  of  Will. — ^While  the  inequitable  character 
of  a  will  may  be  considered,  if  linked  with  other  evidence  tending 
to  show  undue  influence,  the  court  should  not  permit  a  jury  to  set 
aside  a  will  merely  upon  suspicion,  or  because  it  does  not  conform 
to  their  ideas  of  what  was  just  and  proper. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  denying  a  motion  for  a  new  trial  of  a  contest  of 
a  will  after  probate.    Leon  P.  Moss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  H.  Blanchard,  and  Will  D.  Gould,  for  Appellants. 

James  G.  Maguire,  and  D.  Joseph  Coyne,  for  Respondent. 

SLOSS,  J. — This  is  an  appeal  from  an  order  denying  a 
motion  for  new  trial  of  a  contest  of  a  will  after  probate.  The 
appeal  from  the  judgment  revoking  the  probate  of  the  will 
has  heretofore  been  disposed  of,  such  judgment  having  been 
affirmed  in  this  court  {Estate  of  KUborn,  158  Cal.  593,  [112 
Pac.  52].) 

Some  preliminary  points  urged  by  the  respondent  may  be 
noticed  before  we  proceed  to  a  discussion  of  the  merits.  It 
is  claimed  that  the  portions  of  the  transcript  containing  copies 
of  the  pleadings,  the  verdict  of  the  jury,  and  the  decree  revok- 
ing probate  are  not  to  be  considered  because  not  authenticated 
by  means  of  a  bill  of  exceptions,  and  that  the  appeal  should 
be  dismissed  for  failure  of  the  appellants  to  furnish  a  proper 
record.  But  no  such  authentication  of  any  of  the  papers 
named  was  required.  The  transcript  contains  the  clerk's  cer- 
tificate in  proper  form,  certifying  that  the  papers  in  question 
are  correct  copies  of  the  original  papers  in  said  action. 

This  was  suflScient  under  the  requirements  of  the  Code  of 
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Civil  Procedure.  Section  661  provides  that  "the  judgment- 
roll  and  the  affidavits,  or  bill  of  exceptions,  or  statement,  as 
the  case  may  be,  used  on  the  hearing,  with  a  copy  of  the  order 
made,  shall  constitute  the  record  to  be  used  on  appeal  from 
the  order  granting  or  refusing  a  new  trial."  The  papers  con- 
stituting the  judgment-roll  are  defined  in  section  670  of  the 
same  code,  and  this  section  is  undoubtedly  applicable  to  such 
proceedings  in  probate  as  the  one  before  us.  (Miller  v.  Lux, 
100  Cal.  609,  [35  Pac.  345,  639] ;  Estate  of  Byer,  110  Cal. 
556,  560,  [42  Pac.  1082].)  In  a  will  contest,  the  judgment-roll 
must  include  at  least  the  petition  for  revocation  of  the  probate, 
the  answer  thereto,  the  verdict  of  the  jury,  and  the  judgment. 
Under  section  952  the  appellant,  on  an  appeal  from  an  order 
granting  or  refusing  a  new  trial,  must  furnish  the  court  with 
a  copy  of  the  notice  of  appeal,  of  the  order  appealed  from,  and 
of  the  papers  designated  in  section  661,  and  these  copies,  by 
the  provision  of  section  953,  must  be  certified  to  be  correct 
by  the  clerk  or  the  attorneys.  There  is  no  occasion,  therefore, 
for  incorporating  in  a  bill  of  exceptions  the  papers  constitut- 
ing the  judgment-roll  or  the  order  denying  the  motion  for.  a 
new  triid.  (Mendocino  Co.  v.  Peters,  2  Cal.  App.  24,  [82 
Pac.  1122] ;  P(mer  v.  Fairbanks,  146  Cal.  611,  [80  Pac.  1075].) 
The  authentication  by  clerk's  certificate  is  expressly  authorized 
by  the  statute,  and  rule  XXIX  [144  Cal.  lii,  78  Pac.  xii]  of 
this  court,  requiring  a  bill  of  exceptions,  "except  where 
another  mode  of  authentication  is  provided  by  law,"  has  no 
application. 

The  further  objection  is  made  that  the  parties  appealing, 
i.  e.  Will  D.  Gould,  personally,  and  Will  D.  Gould,  executor 
of  the  estate  of  Julia  Ann  Kilborn,  deceased,  were  not  parties 
to  the  proceeding  in  the  court  below,  and  therefore  have  no 
right  of  appeal.  We  need  not  take  time  to  discuss  the  question 
of  the  right  of  Mr.  Gould  to  appeal  in  his  individual  capacity. 
That  the  executor  and  proponent  of  the  will  of  a  decedent 
has  a  right  of  appeal  is  not  questioned.  The  point  is,  how- 
ever, that  he  should,  in  his  notice  of  appeal,  have  described 
himself  as  "executor  of  the  last  will  and  testament  of  Julia 
Ann  Kilborn,"  instead  of  as  "executor  of  the  estate  of  Julia 
Ann  Kilborn."  We  think  this  objection  hypercritical  and  alto- 
gether too  technical  to  be  worthy  of  favorable  consideration. 
If  the  notice  of  appeal  was  inaccurate  in  describing  the  appel- 
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lant  as  executor  of  the  estate  rather  than  as  executor  of  the 
will,  this  error,  consisting  merely  in  the  inadvertent  use  of  the 
wrong  word  was  apparent  upon  the  face  of  the  notice  and 
jcould  not  have  misled  any  one. 

The  respondent  contends,  also,  that  the  record  does  not  show 
that  a  motion  for  new  trial  was  made.  But  the  transcript 
contains  a  duly  certified  copy  of  a  minute  entry  showing  that 
a  motion  for  new  trial  was  denied,  and  the  statement  discloses 
that  it  was  prepared  and  settled  to  be  used  on  the  executor's 
proposed  motion  for  new  trial.  In  this  state  of  the  record, 
we  think  it  is  suflSciently  made  to  appear  that  the  executor  did 
move  for  a  new  trial. 

On  the  merits  of  the  appeal  the  only  point  that  need  be 
considered  is  the  claim  of  the  appellant  that  the  evidence 
was  insufiScient  to  sustain  the  verdict. 

Julia  Ann  Kilborn  died  on  the  twentieth  day  of  September, 
1907,  leaving  a  will  executed  upon  the  third  day  of  September, 
1907.  She  was  survived  by  her  daughter,  Mary  Woodman 
Kilbom,  the  contestant.  Mrs.  Kilbom  provided  in  her  will, 
which  appears  in  full  in  the  statement,  that  her  estate  (subject 
to  a  small  pecuniary  legacy)  should  go  to  Will  D.  Could  in 
trust  for  her  daughter,  the  contestant,  during  her  life,  such 
daughter  to  receive  the  sum  of  one  hundred  dollars  per  month 
out  of  the  income  of  the  estate,  or,  if  the  income  should  be 
insufficient,  out  of  the  principal,  and  that  upon  her  death  the 
rest,  residue,  and  remainder  of  the  estate  should  go  in  equal 
shares  to  the  brothers  and  sisters  of  herself  and  her  deceased 
husband.  It  was  further  provided  that  if  the  estate  of  Mrs. 
Kilbom's  deceased  husband  should  not  be  distributed  to  her, 
then  the  provision  for  the  daughter  should  be  cut  down  to 
fifty  dollars  per  month,  and  that  upon  her  death  no  part  of  the 
remainder  should  be  distributed  to  the  brothers  and  sisters  of 
such  deceased  husband.  Gould  was  named  as  executor  of  the 
will,  which  was  witnessed  by  Mrs.  0.  T.  Sawyer  and  Mrs.  Ann 
P.  Chappell.  The  will  was  admitted  to  probate  aud  letters 
testamentary  issued  to  Gould  on  the  fourth  day  of  October, 
1907.  On  September  17,  1908,  the  daughter,  Mary  Woodman 
Kilborn,  filed  her  petition  asking  for  revocation  of  the  probate, 
and  alleging  that  the  testatrix  was  incompetent  to  make  a 
will,  and  that  the  alleged  will  was  obtained  through  the  undue 
influence  of  Gould  and  Mrs.  Sawyer.     The  executor  having 
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answered,  denying  all  of  the  allegations  of  the  petition,  a  trial 
was  had  before  a  jury.  The  court,  having  concluded  that 
there  was  no  evidence  to  support  the  allegation  that  the  testa- 
trix was  incompetent  to  make  a  will,  submitted  to  the  jury 
three  interrogatories  bearing  on  the  question  of  undue  influ- 
ence. The  first,  dealing  with  undue  influence-  on  the  part  of 
Will  D.  Gould,  was  not  answered.  Interrogatory  No.  2  was  as 
follows :  "Was  the  execution  of  the  alleged  will  of  Julia  Ann 
Kilborn  obtained  by  the  exercise  of  undue  influence  by  Will  D. 
Gould  and  Mrs.  O.  T.  Sawyer  acting  jointly!"  To  this  the 
jury  answered  "Yes."  Interrogatory  No.  3  was,  "Did  Julia 
Ann  Kilborn,  deceased,  fully  understood  the  provisions  of  the 
instrument  of  date  of  September  3,  1907,  purporting  to  be  her 
last  will  and  testament,  at  the  time  of  the  signing  and  wit< 
nessing  of  the  instrument!"  To  this  the  answer  was  "No." 
The  insuflSciency  of  the  evidence  to  sustain  each  of  these  find- 
ings was  specified  with  suflicient  particularity  by  the  pro- 
ponent in  the  statement  on  motion  for  new  trial. 

It  is  unnecessary  to  enter  into  any  extended  discussion  of 
the  evidencp  with  reference  to  interrogatory  No.  3.  The  record 
is  totally  devoid  of  any  showing  to  support  the  verdict  in 
this  respect.  Mrs.  Kilborn  at  the  time  of  executing  her  will  was 
of  the  age  of  63  years,  or  thereabouts.  She  was,  as  all  the  wit- 
nesses agree,  a  woman  of  clear  mind  and  fully  capable  of  trans- 
acting business.  While  she  had  been  subject,  for  a  consider- 
able time,  to  a  disease  which  finally  ended  her  life,  and  was  on 
the  3d  of  September,  1907,  somewhat  weakened,  there  is 
nothing  at  all  to  justify  the  inference  that  she  was  not  then  in 
the  full  possession  of  her  mental  faculties,  or  that  she  did  not 
fully  comprehend  the  nature  and  effect  of  what  she  was  doing. 

And  we  think  the  record  is  equally  bare  of  substantial  evi- 
dence to  support  the  finding  that  the  will  was  obtained  by 
the  undue  influence  of  Will  D.  Gould  and  Mrs.  Sawyer  or 
either  of  them.  It  appeared  in  the  evidence  that  Mrs.  Kil- 
bom's  husband  had  died  in  1904.  He  had  left  a  will  whereby 
he  undertook  to  give  his  property  to  trustees  for  the  benefit 
of  his  wife  and  daughter.  The  estate  was  community  prop- 
erty and  its  value,  including  the  portion  to  which  the  widow 
was  entitled  as  survivor  of  the  community,  was  in  the  neigh- 
borhood of  thirty  thousand  dollars.  Both  Mrs.  Kilborn  and 
her  daughter  were  dissatisfied  with  the  trust  provisions  of  the 
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will.  They  employed  Mr.  Gould,  the  appellant  here,  an  attor- 
ney at  law,  to  represent  them  in  the  matter.  Proceedings 
were  undertaken  with  a  view  to  preventing  the  probate  of 
Kilbom's  will,  but  these  efforts  were  resisted,  and  successfully 
resisted,  by  a  corporation  which  was  named  as  executor  of 
Kilborn's  will  jointly  with  Mrs.  Kilbom. 

At  the  death  of  her  husband  and  for  some  time  thereafter 
Mrs.  Kilbom  was  living  in  South  Pasadena.  Her  daughter, 
the  contestant  here,  had  associated  herself  with  a  religious 
and  benevolent  organization  known  as  the  "Forward  Move- 
ment,*' and  in  the  performance  of  her  duties  in  this  connection 
had  taken  up  her  residence  at  San  Francisco.  Some  months 
before  her  death  Mrs.  Kilbom  moved  from  South  Pasadena 
to  Dolgeville  in  Los  Angeles  County,  and,  after  spending  some 
little  time  in  a  hotel  there,  became  a  boarder  at  the  home  of 
Mrs.  Sawyer.  It  was  at  this  home  that  the  will  was  made  and 
the  testatrix  died.  The  record,  which  is  extremely  voluminous, 
contains  a  mass  of  testimony  bearing  upon  the  relations  of 
Mrs.  Kilbom  with  her  daughter,  with  Mrs.  Sawyer,  and  with 
Mr.  Gould,  but  a  careful  search  fails  to  reveal  any  substantial 
evidence  tending  to  support  the  finding  that  the  will  was  in 
any  degree  the  product  of  undue  influence  exercised  either 
by  Mrs.  Sawyer  or  by  Gould.  Many  witnesses  testified  on  be- 
half of  the  contestant  that  she  and  her  mother  had  always 
been  bound  by  the  warmest  ties  of  affection.  This,  indeed, 
is  not  open  to  doubt.  There  was  also  testimony  that  the  mother 
had  stated  to  a  number  of  friends  that  she  intended  to  leave 
all  of  her  property  to  her  daughter.  During  the  last  few  weeks 
of  Mrs.  Kilborn's  life  she  was  suffering  greatly  and  was  be- 
coming weaker  in  consequence  of  her  disease,  which  was 
known  to  be  incurable.  It  was  testified  that,  nothwithstanding 
repeated  requests  from  the  daughter  for  information  regard- 
ing her  mother's  condition,  Mrs.  Sawyer  did  not  notify  Miss 
Kilbom  of  the  seriousness  of  the  situation,  but,  on  the  contrary, 
sent  messages  indicating  that  Mrs.  Kilborn's  health  was  about 
as  it  had  been.  A  telegram  informing  the  contestant  that 
her  mother  was  "very  low"  reached  her  only  on  the  day  of 
the  latter's  death.  Mrs.  Kilborn's  body  was  sent  to  her  old 
home  in  New  England  for  burial.  There  was  testimony  to  the 
effect  that  Mrs.  Sawyer,  with  the  approval  of  Gould,  who 
had  been  named  as  executor  in  the  will,  assumed  the  entire 
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responsibility  for  the  arrangements  in  this  regard,  and  declined 
to  permit  the  daughter,  who  had  arrived  shortly  after  her 
mother's  death,  to  control  or  direct  these  dispositions.  The 
will  was  filed  for  probate  by  Gould  upon  the  day  following 
the  death  of  the  testatrix.  The  record  also  contains  a  great 
deal  of  evidence  offered  for  the  purpose  of  showing  that 
Oould  had  misled  the  respondent  in  matters  connected  with 
the  administration  of  her  father's  estate,  and  that,  following 
the  death  of  the  mother,  he  had  assumed  an  attitude  of  hos- 
tility toward  the  daughter. 

These  circumstances,  together  with  the  facts  that  Gould 
drew  the  will  and  that  it  was  witnessed  by  Mrs.  Sawyer,  fur- 
nish the  sole  support  for  the  finding  of  undue  influence.  But 
it  is  obvious,  under  the  rulings  of  this  court  in  prior  cases, 
that  this  evidence  is  entirely  insufiScient  to  warrant  the  ver- 
dict. It  amounted  to  nothing  more  than  a  showing  that  Mrs. 
Sawyer  and  Gould  were  so  placed  as  to  have  had  an  oppor- 
tunity to  unduly  influence  the  mind  of  the  testatrix,  and  that 
they  acted  in  a  manner  that  might  be  described  as  suspicious. 
But  this  is  not  sufScient  to  upset  a  will.  Mere  proof  of  oppor- 
tunity to  influence  a  testator's  mind,  even  when  coupled  with 
an  interest  or  motive  to  do  so,  will  not  sustain  a  finding  of 
undue  influence,  in  the  absence  of  testimony  showing  that 
there  was  pressure  operating  directly  on  the  testamentary  act. 
{Estate  of  Langford,  108  Cal.  608,  [41  Pac.  701] ;  Estate  of 
Carithers,  156  Cal.  422,  [105  Pac.  127].)  The  evidence  re- 
garding the  conduct  of  Gould  and  Mrs.  Sawyer  had  no  ten- 
dency to  establish  the  exercise  of  such  pressure.  There  is 
not  a  particle  of  evidence  tending  to  show  that  either  of  them 
ever  made  any  suggestion  to  Mrs.  Kilbom  regarding  the  dis- 
positions to  be  made  by  her  will.  It  should  be  observed,  in 
this  connection,  that  Mrs.  Sawyer  received  nothing  under 
the  will,  nor  did  Gould  take  beneficially  thereunder.  The 
fact  that  he  was  named  as  executor  and  trustee  is  not  sufficient 
to  raise  a  presumption  of  undue  influence.  (Livingston's 
Appeal,  63  Conn.  78,  [26  Atl.  470].)  The  declarations  of  the 
testatrix  that  she  intended  to  leave  her  property  to  the  con- 
testant were  admissible  only  to  show  the  relations  between 
the  two,  and  the  state  of  Mrs.  Kilborn's  mind,  with  reference  to 
the  daughter.  (Estate  of  McDevitt,  95  Cal.  17,  [30  Pac.  101] ; 
Estate  of  Armld,  147  Cal.  583,  [82  Pac.  252].)    Where  un- 
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soundness  of  mind  is  not  shown,  such  declarations,  not  a  part 
of  the  res  gestcR,  are  entitled  to  little  or  no  weight,  "in  the 
absence  of  proof  of  influence  as  to  the  very  testamentary  act." 
{Estate  of  MoDevitt,  95  Cal.  17,  [30  Pac.  101] ;  Estate  of 
Langford,  108  Cal.  608,  [41  Pac.  701].)  "Undue  influence," 
says  this  court  in  Esiate  of  Ricks,  160  Cal.  467,  [117  Pac. 
539],  "consists  in  the  exercise  of  acts  or  conduct  by  which 
the  mind  of  the  testator  is  subjugated  to  the  will  of  the  person 
operating  on  it;  some  means  taken  or  employed  which  have 
the  effect  of  overcoming  the  free  agency  of  the  testator  and 
constraining  him  to  make  a  disposition  of  his  property  con- 
trary to  and  different  from  what  he  would  have  done  had 
he  been  permitted  to  follow  his  own  inclination  or  judgment."' 
And,  as  has  frequently  been  pointed  out,  "the  undue  influ- 
ence which  will  avoid  a  will  must  be  such  as  operates  upon  the 
mind  of  the  testator  at  the  time  of  making  the  will,  and  must 
be  an  influence  relating  to  the  will  itself."  {In  re  Kaufnum, 
117  Cal.  288,  [59  Am.  St.  Rep.  179,  49  Pac.  192] ;  Estate  of 
McDemtt,  95  Cal.  17,  [30  Pac.  101] ;  Estate  of  Langford,  108 
Cal.  608,  [41  Pac.  701] ;  Estate  of  Calkins,  112  Cal.  296,  [44 
Pac.  577] ;  In.  re  WUson,  117  Cal.  262,  [49  Pac.  172,  711] ; 
Estate  of  Donovan,  140  Cal.  390,  [73  Pac.  1081] ;  Estate  of 
Higgins,  156  Cal.  257,  [104  Pac.  6].) 

The  existence  of  undue  influence  may,  no  doubt,  be  shown 
by  circumstantial  evidence,  but  such  evidence  must  "do  more 
than  raise  a  suspicion.  It  must  amount  to  proof,  and  such 
evidence  has  the  force  of  proof  only  when  circumstances  are 
proven  which  are  inconsistent  with  the  chiim  that  the  will 
was  the  spontaneous  act  of  the  alleged  testator."  {McDevitt's 
Estate,  95  Cal.  17,  [30  Pac.  101] ;  Estate  of  Calkins,  112  Cal. 
296,  [44  Pac.  577] ;  Estate  of  Laivgford,  108  Cal.  608,  [41  Pac. 
701].) 

The  only  testimony  in  this  case  bearing  upon  the  making 
of  the  will  itself  tended  to  show  that  Mrs.  Kilborn  sent  for 
Mr.  Gould  and  directed  him  to  draw  a  will  for  her;  that  she 
had  theretofore  prepared  memoranda,  and  from  these  mem- 
oranda instructed  Mr.  Gould  as  to  her  wishes;  that  Gould 
then  returned  to  his  oflSce,  where  he  dictated  the  will ;  that, 
after  the  will  was  written,  he  brought  it  back  and  read  it  to 
Mrs.  Kilborn,  who  then  executed  it  in  the  presence  of  the 
two  witnesses.    As  against  this  positive  testimony,  the  mere 
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suspicions  raised  by  what  may  be  termed  peculiar  conduct  on 
the  part  of  Mrs.  Sawyer  and  Gould,  together  with  evidence 
of  declarations  by  the  testatrix  that  she  intended  to  leave  all 
her  property  to  her  daughter,  cannot  be  sufficient  to  over- 
throw the  testamentary  act.  It  is  urged  by  the  respondent 
that  Gould,  as  a  witness,  was  impeached  to  such  an  extent 
as  to  authorize  the  jury  to  disregard  his  testimony  altogether. 
But  the  result  of  this  was,  at  most,  to  leave  the  jury  without 
any  evidence,  one  way  or  the  other,  on  the  question  of  influence 
or  pressure  exerted  on  the  testatrix  at  the  time  of  the  making 
of  the  will.  The  burden  of  proving  undue  influence  is  on  the 
contestant,  and  this  burden  was  not  sustained  in  the  case  at 
bar. 

It  is,  perhaps,  hardly  necessary  to  say,  as  this  court  has 
said  before,  that  "the  right  to  dispose  of  one's  property  by 
will  is  most  solemnly  assured  by  law,  and  is  a  most  valuable 
incident  to  ownership,  and  does  not  depend  upon  its  judicious 
use."  (Estate  of  McDevitt,  95  Cal.  17,  [30  Pac.  101].)  While 
the  inequitable  character  of  a  will  may  be  considered,  if  linked 
with  other  evidence  tending  to  show  undue  influence,  the  court 
should  not  permit  a  jury  to  set  aside  a  will  "merely  upon 
suspicion,  or  because  it  does  not  conform  to  their  ideas  of 
what  was  just  and  proper."  (Id.;  Estate  of  Langford,  108 
Cal.  608,  [41  Pac.  701].)  But  if  the  justice  and  propriety 
of  Mrs.  Kilbom's  will  were  a  question  for  consideration  here, 
the  record  as  a  whole  furnishes  strong  support  to  the  conten- 
tion of  appellant  that  the  trust  provision,  which  was  the 
feature  of  the  will  most  objectionable  to  the  contestant,  was 
based  upon  reasons  which  were  sound  and  substantial,  or  may 
well  have  appeared  so  to  the  mind  of  the  testatrix.  There  is 
considerable  evidence  in  the  record  tending  to  show  that  Mrs. 
Kilborn  and  her  husband  had  both  been  strongly  opposed  to 
the  connection  of  the  contestant  with  the  "Forward  Move- 
ment"; that  they  distrusted  certain  people  in  active  control 
of  that  movement  and  feared  that  the  daughter,  if  given  the 
absolute  control  of  the  estate,  would  be  induced  to  part  with 
it  in  the  interest  of  these  persons.  A  very  reasonable  infer- 
ence is  that  the  will  was  framed  as  it  was  with  the  design  of 
protecting,  rather  than  injuring,  the  contestant.  It  was  shown 
that  in  November,  1905,  Mrs.  Kilborn  had  executed  a  prior 
will,  in  which  a  trust  provision  very  similar  to  that  here  found 


Digitized  by 


Google 


14  Imperial  Water  Co.  v.  Supervisors.       [162  Cal. 

was  incorporated.  A  codicil  executed  in  February,  1907, 
reaffirmed  this  will  in  these  particulars.  There  is  not  the 
slightest  suggestion  that  either  the  prior  will  or  the  codicil 
thereto  was  induced  or  procured  to  be  made  by  the  influence 
of  Gould,  or  that  Mrs.  Sawyer  had  any  connection  whatever 
with  the  execution  of  these  instruments.  Under  these  circum- 
stances, the  finding  that  the  will  of  September,  1907,  contain- 
ing virtually  the  same  provisions,  was  procured  by  undue 
influence,  is  so  contrary  to  the  inherent  probabilities  of  the  case 
that,  in  order  to  sustain  it,  the  respondent  should  be  able  to 
point  either  to  direct  proof  of  the  exercise  of  such  influence, 
or  to  evidence  of  circumstances  pointing  strongly  and  per- 
suasively in  that  direction.  But,  as  we  have  already  said, 
the  record  contains  no  such  proof  or  evidence. 

In  view  of  our  conclusions  on  the  main  question  discussed 
by  us,  the  appellant's  further  assignments  of  error  do  not 
require  conrideration. 

The  order  denying  a  new  trial  is  reversed. 

Angellotti,  J.,  and  Shaw,  J.,  concurred. 
Hearing  in  Bank  denied. 


[S.  P.  No.  5932.  In  Bank.— Januarf  8,  1912.] 

IMPERIAL  WATER  COMPANY,  NO.  1,  Petitioner,  v. 
BOARD  OF  SUPERVISORS  OP  IMPERIAL  COUNTY 
et  al..  Respondents. 

Irrigation  District — Organization  under  Act  of  March  31,  1897 — 
Beview  on  Certiorari. — A  board  of  supervisors,  in  taking  the  various 
steps  required  of  it  for  the  organization  of  an  irrigation  district 
urder  the  act  of  March  31,  1897,  and  the  amendatory  act  of  1911, 
(Stats.  1897,  p.  254;  Stats.  1911,  p.  509),  exercises  judicial  functions, 
and  its  action  therein  is  subject  to  review  on  certiorari. 

Id. — Creation  of  District  by  Local  Board — Proceeding  Is  Judicial. — 
Where  the  legislature  delegates  the  power  to  create  such  a  district  to 
a  local  board,  and  in  a  proceeding  before  such  board  a  public  notice 
is  required  to  be  given,  and  a  hearing  of  objections  or  protests  to  the 
contemplated  action  is  provided  for,  and  the  order  to  be  made  thereon 
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is  one  which  affects  the  property  or  rights  of  the  citizen,  the  pro- 
ceeding is  usually  held  to  be  jadieial  and  subject  to  be  reviewed  on 
eertiorari. 

Id. — Adequate  Bemsdy  at  Law — Action  to  Dkteimine  Yaliditt  or 
Bonds  or  Assessment.— The  action  authorized  by  sections  68  to  72 
of  the  act,  to  be  brought  by  the  board  of  directors  ef  the  district,  or 
by  any  person  whose  property  is  assessable  by  the  district,  to  de- 
termine the  validity  of  any  district  bonds  or  assessment,  does  not 
afford  such  a  plain,  speedy,  and  adequate  remedy  to  determine  the 
question  of  the  validity  of  the  organization  of  the  district,  as  to 
prevent  the  remedy  by  the  writ  of  eertiorari  to  review  the  proceedings 
for  its  organization. 

Id. — ^Unconstitutionality  of  Independent  Section  of  Act  Does  not 
Invalidate  Act. — The  unconstitutionality  of  section  4  of  the  act, 
purporting  to  provide  for  a  remedy  by  appeal  to  the  superior  court 
of  the  county  from  the  order  of  the  board  of  supervisors  calling  an 
election  to  determine  whether  the  district  shall  be  organized,  does 
not  render  the  entire  act  void.  That  section  and  the  other  parts 
of  the  act  are  easily  separable,  and  the  provision  for  an  appeal  is 
not  essential  to  the  validity  of  such  other  parts. 

Id. — ^Legislative  Consteuction  or  Act. — That  the  legislature  did  not 
consider  section  4  of  the  act  so  vital  to  the  scheme  that  the  law 
would  not  have  been  enacted  without  it  is  shown  by  the  fact,  that 
after  that  section  had  been  held  unconstitutional  in  1909,  the  legis- 
lature has  passed  acts  either  amending  or  supplementing  it. 

Id. — Notice  op  Presentation  op  Petition  to  Sufebvisobs — Signatures 
OP  Petitionees. — Under  section  2  of  that  act,  it  is  not  necessary 
to  the  jurisdiction  of  the  board  of  supervisors,  that  the  notice  of  the 
time  of  the  presentation  of  the  petition  for  the  organization  of  the 
proposed  district  should  be  signed  by  all  the  petitioners  therefor. 
If  any  signatures  thereto  are  necessary,  it  is  su£Beient  if  the  notice 
is  signed  by  some  of  the  petitioners  in  behalf  of  all. 

Id. — Statement  op  When  Petition  Would  Be  Presented — ^Meeting  op 
Board. — Such  notice  need  not  specifically  state  that  the  petition  will 
be  presented  at  a  "meeting"  of  the  board  of  supervisors.  A  state- 
ment that  it  would  be  presented  to  the  board  at  a  particular  hour 
of  a  specified  day,  which  was  a  day  for  a  regular  meeting  of  the 
board  sufficiently  complies  with  the  statutory  requirement  that  the 
notice  shall  state  "the  time  of  the  meeting"  at  which  it  will  be 
presented. 

Id.— Notice  Signed  bt  Some  op  Petitioners  por  All.— Under  the 
statute,  a  notice  authorized  by  the  petitioners  and  purporting  to  be 
signed  by  some  of  them  for  all,  and  regularly  published  as  required 
by  the  act,  is  valid,  whether  the  purported  signatures  thereto  were 
actually  written  hj  the  petitioners  or  some  other  person  by  their 
auihori^. 
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Id. — Dub  Process  of  Law — Constitutional  Law — Form  of  Notice. — 
It  was  not  essential  to  due  process  of  law  that  such  notice  should  be 
signed  by  the  petitioners,  and  the  fact  that  section  2  of  the  act  dis- 
penses with  such  requirement  does  not  render  the  act  unconstitutional. 
All  that  is  required,  in  order  to  constitute  due  process  of  law,  is 
that  such  a  notice  shall  be  given  as,  under  the  circumstances,  would 
have  a  reasonable  tendency  to  apprise  the  parties  interested  of  the 
nature  of  the  proceeding  and  the  time  and  place  of  the  hearing. 

Id. — Peoof  of  Notice — ^Affidavit  of  Publisher. — The  affidavit  of  the 
publisher  of  the  newspaper  in  which  publication  of  the  notice  and 
petition  was  made  was  competent  and  sufficient  evidence  thereof. 

Id. — Genuineness  of  Signatures. — Evidence  not  Made  Part  of  Eeturn 
ON  Certiorari.. — Upon  a  review  on  certiorari,  where  there  is  no  charge 
that  the  signatures  to  the  petition  are  not  genuine,  the  mere  fact  that 
the  evidence  upon  which  the  board  found  their  authenticity  is  not 
made  a  part  of  the  return  and  was  not  incorporated  into  the  record 
in  detail,  is  a  wholly  insufficient  basis  upon  which  to  declaim  that  the 
proceedings  are  invalid. 

Id. — Owners  of  Possessory  Bights  to  Land  May  Be  Petitioners. — The 
legislature  being  the  sole  judge  of  the  propriety  of  the  formation 
of  such  districts,  it  may,  after  proper  notice  and  hearing,  authorize 
the  initiatory  proposal  to  be  made  by  such  persons  as  it  sees  fit, 
and  may  make  the  owners  of  mere  possessory  rights  to  land  by  entry 
under  the  United  States  or  this  state  eligible  as  petitioners. 

Id. — Order  Establishing  Boundaries  of  District — Inclusion  of 
Tracts  not  Described  in  Petition. — The  fact  that  the  order  of  the 
board  providing  for  the  organization  of  the  district  included  certain 
tracts  of  land  of  relative  insignificant  proportions  that  were  not 
within  the  boundaries  described  in  the  petition,  will  not  have  the  effect 
to  invalidate  the  proceedings  as  to  a  person  in  no  way  interested  in 
such  lands,  and  whose  own  lands  were  properly  included  in  such 
boundaries. 

Id. — Conflicting  Evidence  as  to  Jurisdictional  Facts^Review  on 
Certiorari. — In  certiorari^  the  reviewing  court  will  not  consider  the 
weight  of  conflicting  evidence  as  to  jurisdictional  facts  given  before 
the  tribunal  whose  action  is  sought  to  be  reviewed,  and  will  not 
require  any  further  return  or  continue  the  proceeding  to  allow  any 
further  presentation  thereof. 

APPLICATION  for  a  Writ  to  review  the  acts  of  the  Board 
of  Supervisors  of  Imperial  County  in  the  organization  of  an 
irrigation  district. 

The  facts  are  stated  in  the  opinion  of  the  court. 

R.  D.  McPherrin,  and  Hunsaker  &  Britt,  for  Petitioner. 
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Phil  D.  Swing,  District  Attorney,  Conklin  &  Brown,  and 
John  M.  Eshleman,  for  Respondents. 

SHAW,  J. — ^A  writ  was  issued  by  this  court  to  review  the 
acts  of  the  board  of  supervisors  of  Imperial  County  in  the 
organization  of  an  irrigation  district  under  the  act  of  March 
31,  1897,  and  the  amendatory  act  of  1911.  (Stats.  1897,  p. 
254;  Stats.  1911,  p.  509.)  A  return  having  been  filed,  the 
cause  was  argued  and  submitted  upon  a  demurrer  to  the  com- 
plaint, a  motion  to  quash  the  writ  and  the  return. 

1.  The  defendants  claim  that  the  writ  of  review  will  not  lie, 
for  the  alleged  reason  that  the  board  of  supervisors,  in  organ- 
izing the  district  under  the  statute,  was  not  exercising  judicial 
functions.  Such  writ  cannot  be  issued  to  review  the  proceed- 
ings of  the  board  except  when  it  is  exercising  judicial  functions 
and  has  exceeded  its  jurisdiction  in  that  respect,  and  there  is 
no  appeal,  or,  in  the  judgment  of  the  court,  any  other  plain, 
speedy,  and  adequate  remedy.  (Code  Civ.  Proc,  sec.  1068.) 
The  argument  is  that  the  act  of  creating  such  a  public  corpora- 
tion or  taxing  district  is  a  legislative  act  and  not  a  judicial 
proceeding. 

It  is  not  disputed  that  the  mere  creation  of  a  district  of  this 
character  is  a  legislative  act.  (See  Glide  v.  Superior  Courts 
147  Cal.  21,  [81  Pac.  225] ;  In  re  Madura  Irr,  Dist.  92  Cal. 
308,  [27  Am.  St.  Rep.  106,  14  L.  R.  A.  755,  28  Pac.  272,  675] ; 
Potter  V.  Santa  Barbara  Co.,  160  Cal.  349,  [116  Pac.  1101].) 
The  legislature  may  either  create  such  corporations  itself  by  a 
statute  passed  without  any  formal  notice  or  hearing,  or  it  may 
delegate  the  power  to  some  local  board.  {People  v.  Sacror 
mento  Drainage  Dist.,  155  Cal.  386,  [103  Pac.  207] ;  Fallhrook 
Irr,  Dist.  v.  Bradley,  164  U.  S.  174,  [41  L.  Ed.  369, 17  Sup.  Ct. 
56].)  It  does  not  follow,  however,  that  where  the  leprislature 
delegates  such  power  to  a  local  board  and  provides  that  it  can 
be  exercised  only  upon  certain  conditions  and  upon  the  ascer- 
tainment of  certain  facts  by  such  board,  after  a  notice  and 
hearing  to  parties  interested,  that  the  proceeding  thus  author- 
ized is  not  of  a  judicial  character.  Although  such  boards  do 
not  have  the  character  of  an  ordinary  court  of  law  or  equity, 
they  frequently  are  required  to  exercise  judicial  functions  in 
the  course  of  the  duties  enjoined  upon  them.  In  Robinson  v. 
Board,  16  Cal.  208,  the  court  says :    "It  is  sufficient  if  they  are 
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invested  by  the  legislature  with  power  to  decide  on  the  prop- 
erty or  rights  of  the  citizen.  In  making  their  decision  they 
act  judicially  whatever  may  be  their  public  character."  There 
are  many  decisions  to  the  same  effect.  (People  v.  Supervisors, 
8  Cal.  61;  People  v.  Supervisors,  10  Cal.  344;  Eldorado  v. 
Elstner,  18  Cal.  149;  Murray  v.  Board,  23  Cal.  494;  MUler  v. 
Board,  25  Cal.  97;  Keys  v.  Marin  Co.,  42  Cal.  254;  Smith  v. 
Strother,  68  Cal.  196,  [8  Pac.  852] ;  Wuizen  v.  Board,  101  Cal. 
24,  [40  Am.  St.  Rep.  17,  35  Pac.  353].)  Where  in  a  proceed- 
ing before  such  a  board  a  public  notice  is  required  to  be  given, 
and  a  hearing  of  objections  or  protests  to  the  contemplated 
action  is  provided  for,  and  the  order  to  be  made  thereon  is  one 
which  affects  the  property  or  rights  of  the  citizen,  the  pro- 
ceeding is  usually  held  to  be  judicial  and  subject  to  be  reviewed 
on  certiorari.  It  is  sufficient  to  come  within  the  purview  of  the 
writ  if  such  proceedings  are  of  a  judicial  nature  and  are  exer- 
cised by  a  quasi  judicial  body.  (6  Cyc,  752 ;  4  Ency.  of  Plead. 
&  Prac,  p.  74.) 

The  proceeding  provided  for  by  the  act  comes  clearly  within 
these  definitions.  Section  1  designates  the  persons  who  may 
initiate  the  proceeding  before  the  board.  (Stats.  1911,  p. 
509.)  Section  2  provides  that  such  proceeding  shall  be  begun 
by  a  petition  presented  to  the  board,  signed  by  the  required 
number  of  persons,  representing  the  majority  in  value  of  the 
land,  and  setting  forth  the  boundaries  of  the  proposed  district 
and  the  source  of  the  water  supply.  (Stats.  1911,  p.  509.) 
The  petition,  together  with  a  notice  of  the  time  of  the  meeting 
at  which  it  will  be  presented  to  the  board,  must  then  be  pub- 
lished for  two  weeks.  At  that  time  the  supervisors  must  hear 
the  same.  They  may  change  the  boundaries  as  deemed  advis- 
able by  including  or  excluding  territory  therefrom,  but  they 
must  not  exclude  land  irrigable  from  the  proposed  source,  or 
include  land  which  will  not  be  benefited  by  irrigation  there- 
from. Any  person  whose  lands  may  be  irrigated  from  the 
proposed  source  may,  in  the  discretion  of  the  board,  have  such 
lands  included  within  the  district.  The  board  must  hear  all 
relevant  and  competent  evidence  offered,  and  thereupon  de- 
termine whether  or  not  the  petition  is  signed  by  a  majority  in 
number  of  the  holders  of  lands  within  the  proposed  district 
susceptible  of  irrigation  from  the  same  source  or  system,  and 
whether  or  not  the  lands  held  by  such  signers  represent  a  ma- 
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jority  in  value  of  such  lands  within  the  district.  (Sec.  3.) 
They  must  also  determine  the  genuineness  of  the  signatures  to 
the  petition  and  the  sufficiency  of  the  publication  made.  If 
all  these  facts  are  determined  in  favor  of  the  petitioners,  the 
board  may  then  make  an  order  fixing  the  boundaries  of  the  dis- 
trict and  calling  an  election  to  submit  to  the  voters  within  the 
territory  thus  fixed  the  question  whether  the  same  shall  be 
organized  as  a  district  under  the  law.  (Sec.  6.)  If  the  elec- 
tion is  favorable,  the  board  shall  then  make  an  order  declaring 
the  territory  organized  as  an  irrigation  district. 

This  scheme  presents  all  the  usual  elements  of  a  judicial 
proceeding,  the  notice,  the  hearing,  the  taking  of  evidence,  and 
the  judgment.  The  privilege  of  using  a  portion  of  the  water 
from  a  common  source  upon  a  particular  tract  of  land  is  one 
which  directly  and  materially  affects  the  value  of  the  land,  and 
is  clearly  a  property  right  of  great  value.  The  right  to  be  ex- 
cluded from  the  burdens  which  the  construction  and  operation 
of  the  waterworks  will  impose  upon  property  within  such  a 
district  is  also  a  property  right.  By  this  act  the  legislature  has 
committed  to  the  board  of  supervisors  the  power  to  determine 
and  dispose  of  these  rights.  The  decision  of  such  a  matter, 
after  notice  and  a  hearing  is  clearly  the  exercise  of  a  judicial 
function.  The  circumstance  that  the  facts  are  to  be  established 
as  a  foundation  upon  which  the  subsequent  legislative  act  of 
creating  a  public  corporation  is  to  be  based,  does  not  destroy 
the  judicial  character  of  the  determination,  nor  take  away  the 
fact  that  it  does  affect  private  property  injuriously  or  bene- 
ficially as  the  case  may  be.  It  is,  therefore,  a  proceeding  sub- 
ject to  be  reviewed  in  certiorari. 

Sections  68  to  72  of  the  act  authorize  an  action  by  the  board 
of  directors  of  the  district,  or  by  any  person  whose  property  is 
assessable  by  the  district,  to  determine  the  validity  of  any  dis- 
trict bonds  or  assessment.  It  is  suggested  that  in  this  action 
the  validity  of  the  organization  of  the  district  would  be  in  issue 
and  that  the  action  is  a  plain,  speedy,  and  adequate  remedy  to 
accomplish  the  end  here  sought.  The  board  cannot  bring  such 
action  until  after  the  election  is  held  and  the  district  is  organ- 
ized. The  property-owner  cannot  do  so  until  thirty  days  after 
the  bonds  are  issued  or  the  assessment  levied,  and  then  only 
when  the  board  has  not  brought  such  action.  These  sections 
do  not  purport  to  authorize  any  inquiry  into  the  proceedings 
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for  the  organization  of  the  district.  The  action  is  authorized 
solely  for  the  purpose  of  inquiry  into  the  validity  of  the  bonds 
or  assessment  of  the  district.  Section  72  provides  that  "No 
contest  of  anything  or  matter  herein  provided  shall  be  made 
other  than  within  the  time  and  manner  herein  specified."  If 
the  validity  of  the  organization  of  the  district  could  be  ques- 
tioned at  all  in  such  an  action,  it  would  clearly  be  a  collateral 
attack  and  the  only  point  of  inquiry  would  be  the  sufficiency  of 
the  notice  and  petition.  The  provisions  of  this  act  are  not 
similar  to  those  of  the  so-called  Wright  Act  of  1887  [Stats. 
1887,  p.  29]  and  the  act  supplementary  thereto  [Stats.  1889, 
p.  212],  providing  for  a  proceeding  to  test  the  validity  of 
bonds.  This  supplementary  act  expressly  provided  that  in 
such  action  the  court  should  have  power  to  determine  the 
validity  of  all  the  proceedings  for  the  organization  of  the  dis- 
trict. No  such  provision  is  contained  in  the  act  here  under  con- 
sideration. The  action  provided  for  cannot  be  deemed  a  plain, 
speedy,  or  adequate  remedy.  Section  4  of  the  act  was  in- 
tended to  give  a  remedy  upon  these  questions  by  appeal  to  the 
superior  court  of  the  county  from  the  order  of  the  board  call- 
ing the  election.  This  section,  however,  has  been  declared 
unconstitutional.  (Chinn  v.  Superior  Court,  156  Cal.  479, 
[105  Pac.  580].)  No  adequate  remedy  for  an  attempt  to 
exercise  this  power  remains  except  the  writ  of  certiorari. 

2.  It  is  claimed  that  the  invalidity  of  section  4  providing  an 
appeal  to  the  superior  court  of  the  county  to  review  the  initia- 
tory order,  renders  the  entire  act  void.  Petitioner  here  in- 
vokes the  rule  that  where  valid  and  void  provisions  of  an  act 
are  so  dependent  on  each  other  that  one  cannot  stand  and  have 
the  effect  intended,  without  the  other,  or  where  the  invalidity 
of  the  provision  is  so  important  that  it  will  be  presumed  that 
the  legislature  would  not  have  enacted  the  valid  part  alone,  the 
entire  act  must  fall.  The  first  reason  for  this  rule  does  not 
here  exist.  The  two  parts  of  the  act  are  easily  separable  and 
the  provision  for  an  appeal  was  not  essential  to  the  validity  of 
the  other  parts  of  the  act.  The  legislature,  as  we  have  seen, 
had  power  to  create  such  districts,  or  authorize  their  creation 
by  the  board  of  supervisors,  without  providing  for  a  review  of 
the  preliminary  determination  as  to  the  facts.  The  sec-rad 
reason  for  the  rule, — namely,  that  the  legislature  would  not 
have  enacted  the  valid  part  of  the  act  alone  does  not  have  its 


Digitized  by 


Google 


Jan.  1912.]     Imperial  Wateb  Co.  v.  Supervisors.  21 

foundation  in  any  restriction  or  limitation  of  the  constitution. 
It  is  a  mere  rule  of  construction  applied  for  the  purpose  of 
ascertaining  the  true  intent  of  the  legislature  with  respect  to 
the  valid  portions  of  the  act.    Whatever  force  this  considera- 
tion may  have  had  when  the  act  was  passed,  we  think  it  is 
entirely  removed  by  a  legislative  construction  evidenced  by 
subsequent  legislation.     At  every  session  of  the  legislature 
since  its  original  enactment,  the  act  has  been  amended  or  sup- 
plemented.   The  decision  holding  section  4,  providing  for  an 
appeal,  unconstitutional,  was  made  and  published  on  Novem- 
ber 19,  1909.    It  is  well  known  that  a  number  of  districts  had 
been  organized  under  the  act  upon  the  supposition  that  it  was 
valid.    The  legislature  is,  of  course,  presumed  to  have  knowl- 
edge of  the  decision  holding  section  4  unconstitutional.    With 
that  knowledge  the  legislature  of  1911  again  amended  and 
supplemented  the  act.    The  act  of  March  9, 1911,  provides  that 
all  bonds  theretofore  regularly  issued  by  any  such  district  and 
duly  registered  as  therein  prescribed,  shall  be  legal  investments 
for  public  funds,  private  trust  funds,  and  certain  corporate 
funds.     (Stats.  1911,  p.  322.)     The  act  of  March  26,  1911, 
amends  sections  1,  2,  15,  15y2,  17,  30,  32,  34,  39,  55,  and  61, 
and  adds  thereto  a  new  section.     (Stats.  1911,  p.  509.)     It 
shows  a  legislative  revision  of  the  entire  act  and  it  clearly  im- 
plies that  the  legislature  deemed  the  remaining  portions  of  the 
act  valid  and  did  not  consider  section  4  so  vital  to  the  scheme 
that  the  law  would  not  have  been  enacted  without  it.    It  is  not 
to  be  construed  as  having  the  effect  of  a  re-enactment  of  the 
entire  act.    In  that  case  the  act,  if  void  before,  would  be  in 
force  only  after  such  revision.    It  is,  in  effect,  a  declaration  of 
the  legislative  department  of  the  state  government  that  section 
4  was  not  considered  a  vital  or  necessary  part  of  the  plan  of 
the  original  act  and  that,  notwithstanding  the  invalidity  of 
that  section,  the  remainder  of  the  act  was  deemed  to  have  been 
valid  from  the  beginning.    In  view  of  .this  legislative  declara- 
tion and  construction  and  the  further  consideration  that  the 
provisions  of  section  4  were  not  necessary  to  make  the  re- 
mainder of  the  act  constitutional,  we  are  of  the  opinion  that 
the  invalidity  of  that  section  does  not  affect  the  remainder  of 
the  act.    It  has  been  so  decided  by  this  court  in  Bank  in  In  re 
Bonds  of  South  8<m  Joaquin  Dist.,  161  Cal.  345,  [119  Pac. 
198]. 
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3.  The  complaint  in  this  proceeding  having  served  its  pui'- 
pose  by  virtue  of  the  issuance  of  the  writ  of  review  and  the 
return  having  been  filed  in  this  court,  it  becomes  unnecessary 
to  consider  the  demurrer  to  the  complaint  or  the  motion  to 
quash  the  writ,  unless  we  shall  conclude  that  the  return  fails 
to  show  jurisdiction  in  the  board  of  supervisors  to  make  the 
order,  or  is  otherwise  insufficient.  We  will  now  proceed  to 
consider  the  suflSciency  of  the  return. 

Section  1  of  the  act  provides  that  the  organization  of  such 
irrigation  districts  may  be  proposed  by  persons  holding  title, 
or  evidence  of  title,  to  lands  within  such  proposed  district,  pro- 
vided such  lands  are  susceptible  of  irrigation  from  a  common 
source  by  the  same  system  of  works.  A  holder  of  possessory 
rights  by  entry,  under  the  United  States  or  this  state  is  declared 
to  be  a  qualified  person  to  propose  such  district.  Lands  not 
irrigable  as  above  stated  are  not  to  be  considered.  A  sufiieient 
number  of  persons  must  join  in  the  proposition  to  constitute  a 
majority,  in  number,  of  the  total  number  of  persons  holding 
title  to  such  irrigable  lands  situated  within  the  proposed 
boundaries,  and  the  lands  of  that  character  owned  by  such 
proposers  must  comprise  a  majority,  in  value,  of  such  lands 
within  the  district,  according  to  the  valuation  shown  by  the 
last  preceding  equalized  assessment-roll.  Section  2,  as  before 
stated,  provides  that  such  proposal  shall  be  by  petition  to  the 
board  of  supervisors  of  the  county.  The  return  includes  all 
the  papers  on  file  and  the  minutes  of  the  board,  together  with 
the  documentary  evidence  taken  by  the  board  at  the  hearing. 
It  is  supplemented  by  a  statement  of  the  subjects  to  which  the 
oral  testimony  taken  at  the  hearing  related  and  avers  that 
such  testimony  was  not  taken  down  in  shorthand  and  that  no 
record  thereof  was  preserved. 

Objection  is  made  to  the  notice  of  the  time  of  the  presenta- 
tion of  the  petition.  The  first  objection  is  that  it  w^as  not 
signed  by  all  the  petitioners.  The  answer  is  that  the  statute 
does  not  so  require.  Furthermore,  a  clause  of  section  2  de- 
clares that  "no  defect  in  the  contents  of  the  petition  or  in  the 
title  or  form  of  the  notice  or  signatures,  or  lack  of  sicmatures 
thereto,  shall  vitiate  any  proceeding  thereon;  provided  such 
petition  or  petitions  have  a  sufficient  number  of  qualified 
signatures  attached  thereto."  A  large  number  of  the  petition- 
ers appear  to  have  signed  the  notice  as  published,  the  notice 
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stating  that  they  signed  on  behalf  of  all  the  petitioners.  If  any 
signatures  are  necessary,  under  the  clause  quoted,  it  is  clearly 
suflScient  if  the  notice  is  signed  by  some  of  the  petitioners  in 
behalf  of  all. 

Another  objection  is  that  the  notice  does  not  state  that  the 
petition  will  be  presented  at  a  meeting  of  the  board.  It  states 
that  the  "foregoing  petition"  will  be  presented  to  the  board  of 
supervisors  of  Imperial  County  at  the  court  house  thereof,  on 
Monday,  June  5,  1911,  at  ten  o'clock  a.  m.  .  That  day  was,  in 
fact,  a  day  for  a  regular  meeting  of  the  board.  The  statute 
provides  that  the  petition  shall  be  presented  to  the  board  at  a 
regular  meeting  of  that  body,  but  with  respect  to  the  notice  it 
provides  only  that  it  shall  state  "the  time  of  the  meeting"  at 
which  it  will  be  presented.  The  board  is  not  a  board  except 
while  it  is  in  session ;  at  all  events,  it  is  not  such  for  the  pur- 
pose of  receiving  petitions.  The  notice  given  substantially 
complies  with  the  provisions  of  the  act  concerning  it. 

With  respect  to  the  genuineness  of  the  signatures  to  the 
notice,  we  think  the  issues  tendered  did  not  require  proof 
thereof.  It  is  not  claimed  that  the  notice  was  unauthorized  by 
the  petitioners.  Under  the  statute,  a  notice  authorized  by  the 
petitioners  and  purporting  to  be  signed  by  some  of  them  for 
all,  and  regularly  published  as  required  by  the  act  would  be 
valid,  whether  the  purported  signatures  of  the  petitioners 
thereto  were  actually  written  by  the  petitioners  or  some  other 
person  by  their  authority. 

A  further  claim  is  made  that  the  above  quoted  clause  of  the 
act  makes  the  whole  law  unconstitutional.  It  is  argued  that 
it  authorizes  a  notice  without  any  signatures  thereto,  and  that 
due  process  of  law  by  constructive  service  requires  that  the 
notice  published  shall  be  signed  by  some  officer  or  actor.  In 
support  of  this  proposition  In  re  Central  Irr,  Dist,,  117  Cal. 
382,  [49  Pac.  354]  is  cited.  That  decision  is  not  in  point.  It 
had  to  do  with  the  Irrigation  Act  of  1887,  which  simply  pro- 
vided that  a  notice  of  the  time  of  the  meeting  should  be  pub- 
lished. This  was  held  to  mean  a  notice  signed  by  the  petition- 
ers. That  act  did  not  contain  any  clause  declaring  that  a  lack 
of  signatures  should  not  vitiate  the  proceedings.  The  case  is 
no  authority  on  the  question  of  the  meaning  of  a  law  declaring 
that  signatures  are  not  essential.  It  does  not  discuss  at  all  the 
question  whether  due  process  of  law  can  be  had  without  a 


Digitized  by 


Google 


24  Imperial  Water  Co.  v.  Supervisors.       [162  Cal. 

signed  notice.  We  know  of  no  authority  to  the  effect  that  a 
signature  to  the  published  notice  is  a  necessary  part  of  such 
process,  where  the  only  notice  given  or  required  is  a  publica- 
tion in  a  newspaper.  The  substantial  thing  is  that  such  notice 
shall  be  given  as,  under  the  circumstances,  would  have  a 
reasonable  tendency  to  apprise  the  parties  interested  of  the 
nature  of  the. proceeding  and  the  time  and  place  of  the  hearing. 
{Lent  V.  TUlson,  72  Cal.  413,  419,  [14  Pac.  71].)  If  its  con- 
tents are  such  that  one  reading  it  wouM  understand  that  it 
was  given  by  those  who  intend  to  apply  for  the  relief  indi- 
cated, the  authorization  thereof  would  be  sulBScient.  The 
notice  here  given  consists  of  the  petition  itself,  with  all  the 
petitioners'  names,  followed  by  the  notice,  as  above  stated, 
purporting  to  be  signed  by  a  large  number  of  petitioners.  It 
is  clearly  sufficient  to  inform  all  persons  of  the  nature  of  the 
proceeding,  the  time  and  place  of  hearing,  the  property 
affected,  and  the  persons  who  are  the  actors. 

The  proof  of  the  publication  of  the  notice  and  petition  was 
made  by  the  affidavit  of  the  publisher  of  the  newspaper  in 
which  it  was  made.  This  was  competent  and  sufficient  evi- 
dence thereof.    (Code  Civ.  Proc,  sec.  2010.) 

When  the  petition  was  presented  to  the  board  on  June  5th  it 
made  an  order  appointing  F.  N.  Payton  to  compare  the  sig- 
natures to  the  petition  with  the  names  on  the  last  assessment- 
roll  of  the  county,  for  the  purpose  of  verifying  the  sufficiency 
of  the  petition  as  to  the  number  and  qualifications  of  the 
petitioners.  The  hearing  was  continued  to  June  10th.  Payton 
then  made  and  filed  his  affidavit  stating  facts  showing  that  the 
petition  was  signed  by  a  sufficient  number  of  qualified  persons, 
both  with  regard  to  their  number  and  the  value  of  the  lands 
owned  by  them.  The  affidavit  also  states  that  he  testified 
before  the  board  to  the  same  facts.  The  order  of  the  board 
recites  that  witnesses  were  sworn  and  testified  before  the  board 
at  the  hearing  and  that  therefrom  the  board  found  that  the 
petition  was  signed  by  the  requisite  majority  of  landowners, 
both  in  number  and  value.  This  finding  implies  that  the  sig- 
natures to  the  petition  were  genuine  and  that  the  evidence 
taken  was  directed  to  that  question.  The  complaint  under 
which  this  proceeding  in  review  was  issued  does  not  aver  that 
any  of  the  signatures  to  the  petition  were  false  or  forged,  or 
that  the  persons  making  them  were  unauthorized  to  sign  for  the 
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owners  of  the  land  in  cases  where  the  signature  was  by  agent. 
The  plaintiff  appeared  before  the  board  at  the  hearing  and 
made  yarious  objections  to  the  sufficiency  of  the  petition  and 
the  qualifications  of  the  signers  thereto,  but  it  did  not  dispute 
the  authenticity  of  the  signatures.  We  may  assume  for  the 
purposes  of  this  consideration  that  a  finding  in  the  record  upon 
a  question  which  affects  the  jurisdiction  of  a  tribunal  may  on 
certiorari  be  disputed  by  evidence  dehors  the  record.  There 
are  authorities  holding  that  this  cannot  be  done.  (Los 
Angeles  v.  Young,  118  Cal.  298,  [62  Am.  St.  Rep,  234,  50  Pac. 
534].)  But  whether  this  is  the  true  doctrine  or  not,  it  must 
be  conceded  that  upon  a  review  on  certiorari,  where  there  is 
no  charge  that  the  signatures  to  such  a  petition  are  not  genuine, 
the  mere  fact  that  the  evidence  upon  which  the  court  found 
their  authenticity  is  not  made  a  part  of  the  return  and  was 
not  incorporated  into  the  record  in  detail,  is  a  wholly  insuffi- 
cient basis  upon  which  to  declare  that  the  proceedings  are 
invalid.  Under  these  circumstances  we  must  presume  that  the 
authenticity  of  the  signatures  was  sufficiently  established  by 
the  proof  before  the  board. 

There  is  no  merit  in  the  claim  that  there  were  not  a  sufficient 
number  of  qualified  petitioners.  If,  as  is  claimed,  town  lots  are 
not  irrigable  and  the  owners  thereof  not  eligible  as  petitioners, 
the  only  result  would  be  that  the  six  hundred  town-lot  owners, 
alleged  to  have  signed  as  petitioners,  must  be  rejected  from 
both  sides  of  the  calculation.  In  that  event,  the  remaining 
petitioners  would  still  constitute  a  majority,  in  number  and 
value,  of  the  landholders  within  the  district  having  land  of  the 
character  designated  in  the  act  as  necessary  to  qualify  such 
petitioners. 

The  objection  that  owners  of  possessory  rights  cannot  be 
made  eligible  petitioners  is  untenable.  The  legislature  is  the 
sole  judge  of  the  propriety  of  the  formation  of  such  districts. 
The  question  of  procedure  is  a  matter  of  legislative  policy. 
Conceding  that  a  notice  and  hearing  are  required,  under  the 
authorities,  it  is  nevertheless  clear  that  the  legislature  may 
authorize  the  initiatory  proposal  to  be  made  by  such  persons 
as  it  sees  fit.  {In  re  Madera  Irr,  Dist,,  92  Cal.  320,  [27  Am. 
St.  Rep.  106, 14  L.  R.  A.  755,  28  Pac.  272,  675].) 

It  is  claimed  that  the  order  of  the  board  is  void  because  it 
includes  certain  tracts  of  land  not  within  the  boundaries  de- 
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scribed  in  the  petition.    The  statute  expressly  gives  power  to 
the  board  to  include  such  lands  in  the  district  as  finally  estab- 
lished, provided  the  lands  so  included  will  be  benefited  by 
irrigation  from  the  system  of  works  contemplated  by  the 
petition.     It  also  provides  that  any  person  whose  lands  are 
susceptible  of  irrigation  from  the  source  described,  may  upon 
application,  in  the  discretion  of  the  board,  have  such  lands 
included  within  said  proposed  district.     The  order  declares 
that  certain  lands  lying  outside  of  the  original  boundaries  are 
susceptible  of  irrigation  from  the  proposed  source  and  by  the 
same  system  of  works  and  will  be  benefited  thereby,  and  there- 
upon it  declared  that  such  lands  should  be  included  in  the 
district  and  it  was  so  ordered.    The  order  is  silent  upon  the 
question  whether  the  owners  of  lands  thus  embraced  applied 
to  have  such  lands  made  a  part  of  the  district.     It  is  not 
claimed  that  the  present  plaintiff,  the  Imperial  Water  Com- 
pany No.  1,  is  in  any  way  interested  in  said  lands.    They  com- 
prise a  very  small  proportion  of  the  district  as  finally  estab- 
lished.   It  is  unnecessary  here  to  determine  whether  the  owners 
of  these  lands,  in  case  they  did  not  consent  to  the  inclusion 
thereof  in  the  district,  could  have  the  proceedings  declared 
void  as  to  them,  and  their  lands  excluded  from  the  district  by 
any  appropriate  proceeding  in  court  or  otherwise.    Whatever 
the  rights  of  the  owners  thereof  may  be,  the  consideration 
thereof  is  immaterial  to  the  present  case.     The  complainant 
has  no  right  to  invoke  aid  from  them  and  no  right  to  represent 
them  here.    The  lands  comprise  so  insignificant  a  portion  of 
the    district    that    the    exclusion    thereof    from    the    legal 
boundaries  would  not  be  sufficient  to  nullify  the  order  pro- 
viding for  the  organization  of  the  district. 

4.  A  motion  was  made  to  require  the  defendant  to  make  a 
further  return  by  certifying  a  statement  of  all  the  testimony 
and  evidence  produced  and  received  before  the  board  at  the 
time  of  the  hearing.  This  motion  was  not  presented  to  this 
court  upon  the  argument.  It  is  not  claimed  that  the  oral 
testimony  if  produced  would  do  anything  more  than  present 
a  conflict  of  evidence  as  to  the  facts  necessary  to  establish 
jurisdiction.  The  authenticity  of  the  signatures  not  being  dis- 
puted, it  is  unnecessary,  upon  this  hearing,  to  produce  the 
evidence  establishing  that  fact.  Upon  the  issues  made,  the 
return  shows  that  there  was  enough  evidence  before  the  board 


Digitized  by 


Google 


Jan.  1912.]  Clopton  v.  Clopton.  27 

to  establish  the  necessary  facts.  It  is  settled  law  that  in 
certiorari  the  reviewing  court  will  not  consider  the  weight  of 
conflicting  evidence  as  to  jurisdictional  facts  given  before  the 
tribunal  whose  action  is  sought  to  be  reviewed  {Oolden  Gate 
M.  Co.  V.  Superior  Court,  65  Cal.  189,  [3  Pac.  628] ;  6  Cyc. 
824),  and  no  good  end  would  be  secured  by  requiring  any 
further  return  or  in  continuing  this  proceeding  to  allow  any 
further  presentation  thereof.    The  motion  will  be  denied. 

We  find  no  other  questions  which  we  think  of  sufficient  im- 
portance to  notice.  It  appears  that  the  board  of  supervisors 
had  jurisdiction  to  make  the  order  complained  of  and  that  the 
board  was  acting  in  pursuance  of  a  constitutional  law. 

It  is  ordered  that  the  proceedings  be  af&rmed  and  the  writ 
discharged. 

Angellotti,  J.,  Henshaw,  J.,  Lorigan,  J.,  Melvin,  J.,  and 
Sloss,  J.y  concurred. 

Rehearing  denied. 


[L.  A.  No.  2763.    Department  One. — January  9,  1912.] 

JENNIE  M.  CLOPTON,  Respondent,  v.  HOGGATT  CLOP- 
TON,  PEARL  CLOPTON,  and  HUGH  CLOPTON, 
Appellants. 

Husband  and  Wife — Action  fob  Maintenance — Findings — ^Evidencb — 
ExTBEME  Cbuei/ty. — It  is  held  in  an  action  hj  a  wife  for  main- 
tenance that  it  cannot  be  said  that  the  findings  of  the  trial  court, 
to  the  effect  that  the  acts  of  extreme  cruelty  on  the  part  of  the  hus- 
band were  without  sufficient  provocation,  are  unsupported  hj  the 
evidence. 

Id. — Appeal— Review  of  Findings — Conflict  of  Evidence.— The  de- 
cision of  the  trial  court,  upon  questions  of  fact,  is  conclusive  upon 
the  appellate  court,  in  so  far  as  there  is  any  substantial  evidence 
tending  fairly,  vnth  such  inferences  as  may  reasonably  be  drawn 
therefrom,  to  support  such  decision,  even  though  the  latter  court 
may  think  that  a  different  conclusion  should  have  been  reached. 

I». — Finding  of  Bxtbemb  Cbuelty — ^CJonclusiveness  on  Appeal. — The 
question  whether  acts  or  conduct  constitute  such  cruelty  as  under 
all  the  circumstances  shown  warrants  the  granting  of  a  divorce  is 
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of  Bueh  a  nature  that  the  conelosion  of  the  trial  court  is  neeeasarilj 
entitled  to  great  weight,  and  it  is  only  where  it  is  elear  that  it  is 
without  any  substantial  support  in  the  evidence  that  it  will  be  dis- 
turbed on  appeaL 

Id. — Dismissal  of  Priob  Action  fob  Divorce — ^Subsequent  Action  not 
Barbed. — ^An  action  hj  a  wife  for  a  divorce,  which  is  dismissed  by 
her,  under  subdivision  1  of  section  581  of  the  Code  of  Civil  Pro- 
cedure, without  the  consent  or  knowledge  of  the  defendant,  and 
without  consideration  of  any  kind  from  him  to  her,  is  not  a  bar  to 
a  subsequent  action  concerning  the  matters  involved  therein. 

Id. — Bbservino  Buung  on  Evidence — Proper  Practice. — The  practice 
of  receiving  evidence  that  is  objected  to,  subject  to  the  objection  and 
without  a  ruling  thereon,  is  not,  except  under  very  exceptional  cir- 
cumstances, to  be  commended,  and  where  such  course  is  followed,  a 
ruling  should  be  made  prior  to  the  conclusion  of  the  trial  and -in 
time  to  enable  the  party  to  fully  present  his  case  in  the  light  of 
such  ruling. 

Id. — Failure  to  Bulb  on  Objections — ^Lack  of  Prejudice. — The  failure 
.of  the  court  to  formally  rule  on  evidence  so  received  subject  to  objec- 
tions is  without  prejudice,  if  the  objections  were  untenable,  and  the 
court  finds  in  consonance  with  the  evidence. 

Id. — Antenuptial  Contract— Immaterial  Finding  as  to  Fraud  in 
Procurement. — In  such  action  by  the  wife  for  maintenance,  in  which 
alleged  mala  fide  grantees  of  the  separate  property  of  the  husband 
are  joined  as  defendants,  a  finding  that  an  antenuptial  contract 
executed  by  the  husband  and  wife  was  fraudulently  obtained  by  the 
husband  is  immaterial,  where  there  was  nothing  in  such  contract  pur- 
porting to  relieve  the  husband  from  his  obligation  of  supporting  his 
wife  during  the  continuance  of  the  marriage  relation,  and  the  fact 
that  such  finding  is  unsupported  by  the  evidence  is  without  prejudice 
to  the  defendants. 

Id. — Fraudulent  Transfer  of  Property  by  Husband — Bioht  of  Wife 
to  Attack. — While  the  wife,  merely  because  of  the  conjugal  relation, 
has  no  standing  to  attack  a  voluntary  disposition  of  her  husband's 
separate  property,  for  the  reason  that  the  fact  of  marriage  gives  her 
no  interest  therein,  nevertheless,  where  by  reason  of  the  conduct  of 
the  husband  she  is  entitled  to  enforce  separate  maintenance  at  his 
hands,  she  is  so  far  within  the  protection  of  the  statute  invalidating 
any  transfer  of  property  made  with  intent  to  delay  or  defraud  "any 
creditor  or  other  person  of  his  demands/'  that  such  statute  avoids 
as  to  her  any  transfer  made  with  design  to  defeat  such  right. 

Id*— Limitation  on  Eight  of  Wipe  to  Attack  Transfer. — It  is  only, 
however,  to  the  extent  that  the  wife's  right  of  support  has  been 
affected  by  the  transfer  of  his  separate  property  by  her  husband 
that  she  has  any  legal  ground  of  complaint  entitling  her  to  avoid 
such  transfer,  and  the  court  should  not  disturb  such  a  transfer  any 
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further  than  the  ezigeneies  of  the  deeree  in  favor  of  the  wife  require, 
all  else  belonging  to  the  transferee. 

Id.— DscBEE  FOR  Maintknanck—Propertt  of  Husband  to  Bx  First 
Resorted  to. — In  an  action  by  a  wife  for  maintenance,  the  separate 
property  of  the  husband,  conveyed  by  him  without  consideration  in 
order  to  hinder  and  defraud  the  plaintiff  and  to  deprive  her  of  her 
right  to  support,  cannot  be  resorted  to  for  payments  of  the  amounts 
accruing  under  the  decree  in  the  wife's  favor,  as  long  as  the  hus- 
band has  other  property  of  his  own  available  for  that  purpose. 

Id. — Value  of  Husband's  Property — ^Unsupported  Findings. — Findings 
as  to  the  value  of  the  untransf  erred  property  of  the -husband,  show- 
ing it  to  be  insufficient  to  provide  for  the  payment  of  the  maintenance 
awarded  by  the  decree  to  the  wife,  are  held  unsupported  by  the 
evidence. 

APPEAL  from  an  order  of  the  Superior  Court  of  Orange 
County  refusing  a  new  trial.    Z.  B.  West,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court* 

Kendrick  &  Ardis,  for  Appellants. 

John  E.  Daly,  and  Hugh  T.  Gordon,  for  Respondent. 

ANGELLOTTI,  J.— This  is  an  appeal  by  defendants  from 
an  order  denying  their  motion  for  a  new  trial  in  an  action 
brought  by  plaintiff  to  obtain  a  decree  requiring  defendant 
Hoggatt  Clopton,  her  husband,  to  pay  her  monthly,  for  her 
support  and  maintenance,  the  sum  of  two  hundred  and  fifty 
dollars  per  month,  together  with  attorney  fees  and  costs  for  the 
prosecution  of  the  action. 

Plaintiff  alleged  in  her  complaint  that  she  was  without 
means  and  physically  unable  to  earn  money  for  her  support. 
Defendants  Pearl  Clopton  and  Hugh  Clopton,  the  children  of 
Hoggatt  Clopton,  were  made  parties  defendant,  it  being  al- 
leged substantially  as  to  them  that  Hoggatt  Clopton,  in  antici- 
pation of  her  action  and  for  the  purpose  and  design  to  hinder, 
delay,  and  defraud  the  plaintiff  and  to  deprive  her  of  her  right 
to  support  and  maintenance,  had  conveyed  to  them,  without 
consideration,  all  of  his  real  property,  specifically  described 
in  the  complaint  and  alleged  to  be  wortfi  not  less  than  one 
hundred  thousand  dollars.  She  asked  as  to  them  that  any 
allowance  made  her  be  adjudged  a  lien  against  such  real 
property  ao  conveyed.     Her  complaint  against  her  husband 
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upon  which  her  prayer  for  permanent  support  and  main- 
tenance was  based,  was  that  he  had  been  guilty  of  extreme 
cruelty  constituting  cause  for  divorce.  Defendant  Hoggatt 
Clopton  by  his  answer  denied  the  allegations  of  cruelty,  de- 
nied that  he  had  conveyed  all  of  his  property  to  his  co-defend- 
ants, and  denied  that  such  as  had  been  conveyed  had  been  so 
disposed  of  with  intent  to  defraud  plaintiff  or  deprive  her  of 
support  or  maintenance.  He  also,  by  cross-complaint,  asked 
for  a  divorce  on  the  ground  of  extreme  cruelty  inflicted  on 
him  by  plaintiflp.  Defendants  Hugh  Clopton  and  Pearl  Clop- 
ton each  answered,  denying  the  allegations  of  the  complaint 
that  the  several  conveyances  to  them  were  without  considera- 
tion or  were  made  with  the  intent  or  purpose  set  forth  therein, 
and  alleging  that  Hoggatt  Clopton  is  the  owner  of  a  house  and 
lot  in  the  city  of  Los  Angeles  and  other  property  reasonably 
worth  the  sum  of  eleven  thousand  dollars,  and  that  the  income 
from  said  property  is  sufficient  to  support  plaintiflp. 

The  trial  court  found  in  favor  of  plaintiff  upon  the  issues  of 
extreme  cruelty  and  necessity  for  support  and  maintenance  by 
her  husband.  It  further  found  that  defendant  had  conveyed 
to  Pearl  Clopton  and  Hugh  Clopton  all  of  his  real  property 
except  a  lot  in  the  city  of  Los  Angeles,  without  consideration 
and  with  the  intent  and  purpose  alleged  in  the  complaint,  the 
same  being  parcels  of  land  at  Long  Beach  in  Los  Angeles 
Coimty  and  at  Huntington  Beach,  Newport  Beach,  and  Santa 
Ana  in  Orange  County.  It  found  that  the  value  of  all  of  said 
property,  including  that  in  the  city  of  Los  Angeles,  was 
twenty-two  thousand  dollars.  It  further  found  that  the  only 
property  left  Hoggatt  Clopton  was  the  lot  in  the  city  of  Los 
Angeles,  of  the  value  of  twenty-five  hundred  dollars  and  sub- 
ject to  a  mortgage  for  eleven  hundred  dollars,  and  producing 
an  income  of  about  twelve  dollars  a  month,  and  certain  oil 
stock  and  stock  in  the  Huntington  Beach  Tent  City  Company, 
neither  of  which  had  any  market  value,  and  that  said  property 
"is  insufficient  to  answer  for  a  judgment  to  be  made  in  this 
cause,"  that  the  income  from  said  land  is  not  "suflScient  for  the 
support  of  plaintiff." 

Judgment  was  given  that  Hoggatt  Clopton  pay  plaintiff 
seventy-five  dollars  per  month  for  her  maintenance,  and  two 
hundred  and  fifty  dollars  counsel  fees,  that  said  charges  con- 
stitute a  valid  lien  upon  all  the  property  at  Huntington 
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Beach  and  Long  Beach  so  conveyed  to  Hugh  Clopton  and 
Pearl  Clopton,  and  that  neither  of  said  last-named  defendants 
has  any  interest  in  any  of  the  property  conveyed  to  him  and  her 
respectively,  "except  subject  to  the  lien  of  this  judgment  in 
plaintiff's  favor." 

Defendants'  motion  for  a  new  trial  was  ordered  granted 
unless  plaintiff  file  a  release  and  discharge  of  her  judgment 
as  to  all  the  property  described  in  the  findings  and  judgment 
except  that  situate  at  Huntington  Beach  in  Orange  County. 
This  requirement  having  been  complied  with  by  plaintiff,  the 
motion  for  a  new  trial  was  denied. 

1.  It  cannot  be  held  that  the  findings  of  the  trial  court  upon 
the  issues  of  extreme  cruelty  on  the  part  of  defendant  Iloggatt 
Clopton  and  that  his  acts  in  this  regard  were  without  suffi- 
cient cause  or  provocation  (for  this  is  what  the  finding  in  this 
behalf  means)  are  without  suflScient  support  in  the  evidence. 
We  do  not  mean  to  say  that  were  we  acting  as  trial  judges  in 
this  case,  our  conclusion  would  have  been  the  same  upon  this 
question  as  was  that  of  the  trial  judge.  We  simply  mean  what 
has  so  often  been  said  by  this  court,  that  the  decision  of  the 
trial  court  upon  questions  of  fact  is  conclusive  upon  us,  in  so 
far  as  there  is  any  substantial  evidence  tending  fairly,  with 
such  inferences  as  may  reasonably  be  drawn  therefrom,  to 
support  such  decision,  even  though  we  may  think  that  a  differ- 
ent conclusion  should  have  been  reached.  As  was  said  in 
Robinson  v.  Robinson,  159  Cal.  203,  [113  Pac.  155] ,  "it  should 
further  be  borne  in  mind  that  the  question  whether  acts  or 
conduct  constitute  such  cruelty  as  under  all  the  circumstances 
shown  warrants  the  granting  of  a  divorce  is  of  such  a  nature 
that  the  conclusion  of  the  trial  court  is  necessarily  entitled  to 
great  weight,  and  it  is  only  where  it  is  clear  that  it  is  without 
any  substantial  support  in  the  evidence  that  it  will  be  dis- 
turbed on  appeal."  No  useful  purpose  would  be  subserved  by 
a  discussion  of  the  evidence  given  on  this  issue. 

We  find  no  prejudicial  error  in  any  action  of  the  trial  court, 
complained  of  in  the  brief,  in  the  matter  of  evidence  on  this 
issue. 

The  objection  that  a  question  asked  defendant  Hoggatt 
Clopton  was  suggestive  and  leading  was  not  good  and  should 
not  have  been  sustained,  but  he  subsequently  gave  the  desired 
evidence.    The  writing  signed  by  him  relative  to  a  proposed 
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compromise  of  a  prior  divorce  action  was  not  of  such  a  char- 
acter as  to  prejudice  his  cause,  even  if  improperly  admitted 
in  evidence.  The  same  must  be  held  as  to  an  answer  of  plain- 
tiff giving  a  remark  that  she  heard  defendant  Pearl  Clopton 
make  to  defendant  Hugh  on  one  occasion. 

Complaint  is  made  that  the  court  failed  to  rule  on  defend- 
ants' objection  to  testimony  given  by  plaintiff  as  to  certain 
alleged  acts  of  cruelty  occurring  prior  to  April  19,  1907,  on 
which  day  a  previous  action  brought  by  plaintiff  for  a  divorce 
on  the  ground  of  cruelty  was  dismissed  by  her.  The  court  re- 
served its  ruling,  receiving  the  evidence  subject  to  the  objec- 
tion. Apparently  it  has  never  formally  ruled  on  this 
objection,  except  in  so  far  as  a  ruling  against  the  objection  is 
to  be  inferred  from  the  fact  that  the  court  has  found  upon  the 
facts  so  testified  to  in  favor  of  plaintiff.  The  matter  must 
here  be  regarded  as  though  defendants'  objections  had  been 
formally  overruled  and  eaceptions  noted  to  such  rulings.  We 
see  no  reason  to  doubt  the  admissibility  of  the  evidence.  The 
evidence  shows  very  clearly  that  the  dismissal  of  the  former 
action  was  by  the  plaintiff  herself,  under  subdivision  1  of 
section  581  of  the  Code  of  Civil  Procedure,  without  the  consent 
or  even  knowledge  of  the  defendant,  Hoggatt  Clopton,  and 
without  consideration  of  any  kind  from  him  to  her.  All  this 
is  shown  by  his  own  evidence.  It  consequently  was  not  a  bar 
to  another  action  concerning  the  matters  involved  therein. 
Merritt  v.  Campbell,  47  Cal.  542,  involving  a  judgment  of  dis- 
missal based  upon  and  entered  in  pursuance  of  an  agreement 
of  the  parties,  is  not  in  point. 

To  show  cruelty  on  the  part  of  plaintiff,  defendants  offered 
in  evidence  the  complaint  of  plaintiff  in  such  former  action, 
plaintiff  objected  thereto,  and  the  court  reserved  its  ruling 
thereon,  receiving  it  subject  to  the  objection.  Defendant 
Hoggatt  Clopton  had  alleged  the  filing  of  this  complaint  and 
its  contents  in  his  cross-complaint  in  this  action,  and  the  trial 
court  found  in  favor  of  said  defendant  upon  such  allegations. 
It  is  thus  apparent  that  the  trial  court  did  in  fact  receive  and 
consider  such  evidence  so  offered  by  defendants.  It  further 
found,  however,  that  the  allegations  of  plaintiff  contained  in 
said  divorce  complaint  were  true. 

In  passing,  it  is  proper  to  say,  as  has  been  said  before,  that 
the  practice  of  receiving  evidence  that  is  objected  to,  subject 
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to  the  objection  and  without  a  ruling  thereon,  is  not,  except 
tinder  very  exceptional  circumstances,  to  be  commended.  And 
where  such  a  course  is  followed,  certainly  a  ruling  should  be 
made  prior  to  the  conclusion  of  the  trial  and  in  time  to  enable 
the  party  to  fully  present  his  case  in  the  light  of  such  ruling. 
However,  as  we  have  said,  we  cannot  see  that  any  prejudice 
could  have  resulted  to  defendants  in  this  case  by  reason  of  the 
failure  of  the  court  to  formally  rule  on  the  objections  specified 
above. 

Complaint  is  made  of  a  finding  of  the  trial  court  to  the  effect 
that  an  antenuptial  contract  executed  by  plaintiff  and  Hoggatt 
Clopton  en  the  day  of  their  marriage,  providing,  among  other 
things,  that  in  the  event  that  there  was  no  issue  of  said. mar- 
riage, the  wife  should  have  one  fourth  of  such  property  as  he 
owned  at  the  time  of  his  death,  and  that  he  should  have  the 
absolute  and  exclusive  management  and  control,  with  power  of 
disposition,   of   all   his   property   during  his   lifetime,   was 
fraudulently  obtained  by  said  Hoggatt,  is  not  sufficiently  sus- 
tained by  the  evidence.    This  claim  is  well  based,  there  being 
absolutely  nothing  in  the  evidence  from  which  any  such  con- 
clusion could  reasonably  be  inferred.     But  we  regard  this 
finding  as  altogether  immaterial,  and  are  unable  to  see  that  it 
prejudices  defendants  in  any  way.    There  is  nothing  in  this 
contract  that  purports  to  relieve  the  husband  from  the  obliga- 
tion of  supporting  and  maintaining  his  wife  during  the  con- 
tinuance of  the  proposed  marriage  relation,  and,  of  course, 
nothing  of  that  kind  was  intended  by  either  party.    That  duty 
on  the  part  of  the  husband  was  in  no  way  affected  by  the 
contract.    It  is  settled  in  this  state  that,  while  the  wife,  merely  ♦ 
because  of  the  conjugal  relation,  has  no  standing  to  attack  a 
voluntary  disposition  of  her  husband's  separate  property,  for 
the  reason  that  the  fact  of  marriage  gives  her  no  interest 
therein,  nevertheless,  where  by  reason  of  the  conduct  of  the 
husband  she  is  entitled  to  enforce  separate  maintenance  at  his 
hands,  she  is  so  far  within  the  protection  of  the  statute  in- 
validating any  transfer  of  property  made  with  intent  to  delay 
or  defraud  "any  creditor  or  other  person  of  his  demands" 
(Civ.  Code,  sec.  3439),  that  such  statute  avoids  as  to  her  any 
transfer  made  with  design  to  defeat  such  right.     (Murray  v. 
Murray,  115  Cal.  266,  [56  Am.  St.  Rep.  97,  37  L.  R.  A.  626, 
47  Pac.  37].)    The  extent  of  this  rule  has  been  recognized  in 
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all  subsequent  decisions.  (See  Tully  v.  TuUy,  137  Cal.  65,  [69 
Pac.  700] ;  Greer  v.  Greer,  135  Cal.  124,  [67  Pac.  20] ;  Kessler 
V.  Kessler,  2  Cal.  App.  509,  83  Pac.  257].)  We  are  speaking, 
of  course,  of  transfers  made  without  consideration.  Giving 
the  antenuptial  contract  full  force,  it  did  not  in  any  degree 
affect  this  right  of  the  wife.  The  question  whether  it  was 
fraudulent  or  not  could  not  affect  the  determination  of  the 
question  whether  the  conveyances  were  made  with  design  to 
affect  the  right  of  the  wife  to  the  maintenance  and  support  to 
which  she  was  entitled,  which  was  the  vital  question  in  this 
connection,  and  we  cannot  see  that  the  finding  complained  of 
could  possibly  have  affected  the  determination  by  Ahe  trial 
court  of  the  latter  question.  Nor  do  we  see  that  it  could  pos- 
sibly have  affected  the  determination  of  the  trial  court  as  to 
the  amount  that  should  reasonably  be  allowed  to  the  Wife  for 
her  support  and  maintenance.  Conceding,  as  claimed,  that  the 
financial  resources  of  the  husband  constituted  an  element  to 
be  considered  in  fixing  that  amoimt,  the  vital  question  in  this 
regard  would  be  the  amount  of  such  resources,  disregarding 
such  conveyances  as  had  in  fact  been  made  with  such  design 
to  defraud  the  wife,  and  the  question  of  the  validity  of  the 
antenuptial  contract  could  not  affect  the  determination  of  that 
question.  The  finding  complained  of  was  pure  surplusage, 
not  affecting  the  determination  of  any  material  issue. 

There  was,  we  think,  enough  in  the  evidence  to  support  the 
conclusion  that  the  sum  of  seventy-five  dollars  per  month  was 
a  reasonable  amount  to  be  paid  for  the  support  and  main- 
tenance of  the  wife. 

The  same  is  true  as  to  the  conclusion  that  all  the  convey- 
ances by  Hoggatt  Clopton  to  Hugh  Clopton  and  Pearl  Clop- 
ton, respectively,  made  after  the  commencement  of  this  action, 
which  include  all  the  conveyances  except  the  one  made  to 
Pearl  of  a  lot  of  land  in  the  city  of  Long  Beach,  which  was 
released  in  pursuance  of  the  order  of  the  court  from  the  effect 
of  the  judgment,  were  made  by  plaintiff  without  any  con- 
sideration from  either  of  the  grantees. 

There  remains  for  consideration  another  claim  made  by  de- 
fendants Hugh  and  Pearl  Clopton,  which  we  are  satisfied 
must  be  held  to  be  good  and  which  requires  a  reversal  of  the 
order  as  to  them.  It  is  only  to  the  extent  that  the  wife's  right 
of  support  has  been  affected  by  the  transfer  of  his  separate 
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property  by  her  husband  that  she  has  any  legal  ground  of 
complaint  entitling  her  to  avoid  such  transfer.  (See  Kessler 
V.  Kessler,  2  Cal.  App.  509,  [83  Pac.  257].)  The  court  should 
not  disturb  such  a  transfer  any  further  than  the  exigencies  of 
the  decree  in  favor  of  the  wife  require,  all  else  belonging  to 
the  transferee.  {Murray  v.  Murray,  115  Cal.  266,  [56  Am.  St. 
Rep.  97,  37  L.  R.  A.  626,  47  Pac.  37] ;  Tully  v.  TuUy,  137  Cal. 
509,  [83  Pac.  257] .)  It  was  found  by  the  trial  court,  in  accord 
with  the  evidence,  that  defendant  Hoggatt  Clopton  still 
owned,  in  addition  to  certain  oil  stock,  and  stock  in  the  Hunt- 
ington Beach  Tent  City  Company,  a  lot  of  land  in  the  city  of 
Los  Angeles,  encumbered  by  mortgage  in  the  sum  of  eleven 
hundred  dollars.  The  court  also  found  that  the  stocks  had  no 
market  value,  and  that  the  value  of  the  Los  Angeles  lot  was 
only  twenty-five  hundred  dollars,  encumbered  by  mortgage  in 
the  sum  of  eleven  hundred  dollars.  It  further  found  that  it  is 
not  true  that  the  property  remaining  in  defendant  Hoggatt 
Clopton  was  reasonably  worth  eleven  thousand  dollars,  or  any 
greater  sum  than  twenty-five  hundred  dollars.  This  finding 
is  attacked  as  not  being  sustained  by  the  evidence,  and  we  are 
unable  to  find  any  sufficient  support  therefor.  The  sum  and 
substance  of  the  testimony  in  regard  to  the  stocks,  which  had 
cost  Mr.  Clopton  several  thousand  dollars,  was  that  there  had 
been  no  income  therefrom  for  two  or  three  years.  The  mere 
absence  of  present  income  did  not  show  entire  want  of  value. 
But  passing  all  question  as  to  the  value  of  the  stocks,  there 
was  also  the  Los  Angeles  realty.  The  monthly  income  from 
the  house  thereon  was  only  twelve  dollars,  but  this  does  not 
establish  that  the  value  of  the  property  was  only  twenty-five 
hundred  dollars.  The  deed  of  this  property  to  Hoggatt  Clop- 
ton, introduced  in  evidence  by  plaintiff,  recited  a  consideration 
of  ten  thousand  dollars.  The  uncontradicted  evidence  of 
Hoggatt  Clopton  was  that  it  is  worth  "six  or  seven  thousand 
doUars."  Plaintiff's  attorneys  have  not  pointed  out  and  we 
have  not  been  able  to  find  any  other  evidence  on  this  point. 
In  view  of  what  we  have  said,  the  finding  above  referred  to 
was  material  on  the  question  whether  plaintiff  should  be  given 
any  relief  as  against  the  transferred  property,  and  if  it  is  not 
sustained  by  the  evidence,  as  we  hold  to  be  the  case,  the  de- 
fendant grantees  are  entitled  to  a  new  trial.  We  are  of  the 
opinion,  also,  that  this  is  a  matter  material  in  the  determina- 
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tion  of  the  question  whether  the  transfers  to  Hugh  Cloptou 
and  Pearl  Clopton  were  made  with  the  design  and  purpose  to 
deprive  the  wife  of  such  support  as  she  was  entitled  to.  It  is, 
however,  unnecessary  that  there  should  be  any  new  trial  of  the 
issues  relating  to  the  question  of  the  defendant  Hoggatt's 
liability  to  the  plaintiff  for  her  separate  support  and  main- 
tenance. 

It  should  further  be  said  that  we  do  not  see  how  any  of  the 
transferred  property  can  properly  be  resorted  to  for  the  pay- 
ments of  amounts  accruing  under  the  decree  in  plaintiff's 
favor,  as  long  as  the  defendant  husband  has  property  of  his 
own  available  for  that  purpose. 

The  order  denying  a  new  trial  is  affirmed  as  to  defendant 
Hoggatt  Clopton,  and  reversed  as  to  defendants  Hugh  Clop- 
ton and  Pearl  Clopton,  who  are  awarded  a  new  trial  upon  all 
the  issues  made  by  the  pleadings  except  those  relating  to  the 
right  of  plaintiff  to  separate  support  and  maintenance  by 
defendant  Hoggatt  Clopton. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 


[Sac.  No.  1906.    Department  One. — ^January  11,  1912.] 

JOSEPH  BARBOZA,  Administrator  of  the  Estate  of  Caesar 
Augustus,  Deceased,  Respondent,  v.  PACIFIC  PORT- 
LAND CEMENT  COMPANY  CONSOLIDATED  (a 
Corporation),  Appellant. 

Negligence — ^Death  gj*  Eailroad-Track  Laboeer — Train  Backing  on 
Spue  Track — Questions  op  Negligence  foe  Jury. — ^In  this  action 
to  recover  damages  for  the  death  of  a  railroad-track  laborer,  who  was 
run  over  while  at  work  on  a  spur  track  bj  a  train  backing  thereon, 
it  is  held,  under  the  circumstances  disclosed  hj  the  evidence,  that 
it  cannot  be  said,  as  matter  of  law,  that  the  defendant  was  not  guilty 
of  negligence,  or  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence, and  that  the  questions  whether  or  not  a  due  regard  for  the 
safety  of  the  men  on  the  track  required  the  defendant  to  give  warn- 
ing of  the  approach  of  its  train  by  ringing  a  bell  or  blowing  a 
whistle,  or  by  having  upon  the  front  ear  of  its  train  a  man  who 
could  see  persons  or  objects  on  the  track,  were  for  the  determination 
of  the  jury. 
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Id. — Duty  of  Workmen  on  Track — Beasonablb  Care — Contributory 
Negligence. — A  man  working  upon^a  railroad  track  is  bound  to  take 
reasonable  precautions  for  his  own  safety,  and  must  use  the  care 
which  an  ordinarily  prudent  man  would  exercise  to  aToid  being  struck 
by  trains.  What  is  reasonable  care  under  the  circumstances  is  pri- 
marily to  be  determined  by  the  jury.    In  the  present  case,  the  facts 
that  the  work  in  which  the  deceased  was  engaged  required  him  to 
be  in  the  middle  of  the  spur  track,  and  in  a  stooping  position,  and 
that  at  the  time  he  was  run  over  by  the  train  backing  on  the  spur 
track  another  train  was  passing  on  the  main  track,  necessitated  the 
submission  to  the  jury  of  the  question  whether  he  was  guilty  of  con- 
tributory negligence  in  not  becoming  aware  of  the  train  bearing  down 
upon  him. 
Id. — Evidence — ^Hearsay — ^Motion  to  Strike  Out  Testimony  Part  of 
Which  was  Competent. — A  motion  to  strike  out  all  the  testimony 
of  a  witness  in  regard  to  the  marriage  of  the  deceased  and  his 
having  children,  on  the  ground   that  it  was  hearsay,  is  properly 
denied,  where  part  of  the  testimony  to  which  the  motion  was  directed 
was  competent  and  within  the  personal  knowledge  of  the  witness. 
Id. — Evidence  oi*  Custom— An  Brakes  on  Cars. — In  such  an  action,  it 
was  not  error  to  refuse  to  permit  a  witness  to  answer  a  question  by 
the  defendant  as  to  whether  it  was  customary  to  have  air  brakes  on 
all  its  ears. 
Id.— Evidence  oi*  Sobriety  or  Deceased.— Evidence  that  the  deceased 
was  not  addicted  to  drink  and  that  he  did  not  gamble  was  competent 
and  pertinent,  as  having  some  bearing  on  the  value  of  his  life  to 
his  wife  and  children. 
la — Opinion    Expressed    by  Court   in  Bulino  on  Evidence — With- 
drawal   OF    Opinion — Instructions. — A    tentative    expression    of 
opinion     by  the  court,  incidentally  made  during  a  discussion  of  a 
question  of  law  presented  to  it  in  reference  to  the  admissibility  of 
evidence,  to  the  effect  that  the  defendant's  failure  to  ring  a  bell  con- 
stituted negligence,  will  be  deemed  without  prejudice,  if  the  court 
subsequently  withdrew  such  ruling,  and  in  its  instructions  to  the  jury 
properly  left  the  question  of  the  defendant's  negligence  to  its  de- 
termination. 
Estate  oi*  Deceased  Person — Appointment  of  Subsequent  Adminis- 
trator—Time POR  Filing  Petition  joe  Appointment. — Although 
the  court  has  no  pow^r  to  appoint  an  administrator  of  the  estate  of  a 
deceased  person  until  a  former  administrator  has  been  removed,  or 
his  resignation  accepted,  the  statute,  (Code  of  CivO  Procedure,  sec. 
1427),  does  not  require  that  the  resignation  of  a  former  administra- 
tor must  have  been  accepted  before  the  filing  of  the  petition  for  the 
appointment  of  a  successor.     If  it  is  necessary,  under  that  section, 
that  the  estate  be  delivered  up  by  the  first  administrator  before  a 
second  can  be  appointed,  it  must  be  presumed,  from  a  record  showing 
the  appointment  of  the  first  administrator,  his  resignation  and  its 
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acceptance,  his  final  accounting  and  its  settlement,  and  the  appoint- 
ment of  hia  successor,  that  such  deliyery  was  made. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Solano  County  and  from  an  order  refusing  a  new  trial.  A.  J. 
Buckles,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Prank  R.  Devlin,  Appellant. 

W.  U.  Goodman,  Ambrose  Gherini,  and  Harvey  &  Good- 
man, for  Respondent. 

SLOSS,  J. — The  plaintiff,  suing  as  administrator  of  the 
estate  of  Caesar  Augustus,  brought  this  action  to  recover  dam- 
ages for  the  alleged  negligent  killing  of  his  intestate.  The 
trial  resulted  in  a  verdict  and  judgment  in  favor  of  the  plain- 
tiff for  twenty-five  hundred  dollars.  The  defendant  appeals 
from  the  judgment  and  from  an  order  denying  its  motion  for 
a  new  trial. 

The  defendant  corporation  was  engaged  in  the  manufacture 
of  cement.  Its  plant,  which  was  located  at  a  point  called 
Cement,  was  connected  by  a  spur  line  or  track  with  the  main 
railroad  line  of  the  Southern  Pacific  Company,  the  point  of 
junction  being  at  the  station  of  Tolenas  in  Solano  County. 
The  defendant  operated  a  train  of  cars  between  Cement  and 
Tolenas. 

The  deceased,  Augustus,  was  a  laborer  employed  by  the 
Southern  Pacific  Company.  He  was  engaged  in  repairing  the 
track  near  Tolenas  station,  when  he  was  struck  and  killed  by 
defendant's  train  which  was  made  up  of  a  number  of  cars 
propelled  from  the  rear  by  a  locomotive. 

The  complaint  was  in  five  counts,  each  of  which  set  up  a 
separate  charge  of  negligence.  Among  these  were  averments 
that  the  defendant  negligently  backed  its  train  over  Augustus 
at  a  high  rate  of  speed  without  giving  him  any  warning;  that 
it  negligently  failed  to  ring  a  bell  or  blow  a  whistle ;  and  that 
it  negligently  failed  to  maintain  air  brakes  on  the  train  of 
cars. 

There  was  evidence  tending  to  show  this  state  of  facts. 
Augustus,  who  was  one  of  a  gang  of  several  men  working 
under  the  direction  of  a  foreman,  was  engaged  in  driving 
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spikes.    He  was  standing  midway  between  the  two  rails  with 
his  back  to  the  defendant's  train.     So  far  as  the  evidence 
shows,  the  position  thus  occupied  by  him  was  proper  for  the 
accomplishment  of  the  work  being  done.    The  defendant's 
train,  which  was  not  running  on  schedule  time,  had  come  from 
Cement,  passing,  on  the  way,  the  men  at  work  on  the  spur 
track  near  the  station.    This  spur  turned  into  the  direct  line 
of  the  Southern  Pacific  at  a  point  some  two  hundred  feet  west 
of  the  station  building  and  freight  platform  at  Tolenas.    Be* 
yond  the  station  there  were  various  switches  and  tracks  run- 
ning some  hundreds  of  feet  to  the  east  of  the  freight  platform. 
The  train  passed  through  to  the  easterly  end  of  the  yard  and 
after  switching  from  track  to  track,  picking  up  empty  cars, 
came  back  to  the  station  and  stopped  there.    The  engineer  then 
started  his  train  westward,  propelling  the  train  of  cars  ahead 
of  his  engine  on  to  the  track  leading  to  Cement.    When  he  had 
proceeded  some  fifty  or  sixty  feet  beyond  the  switch  leading 
to  that  track  and  some  two  hundred  and  fifty  feet  from  the 
station,  the  car  at  the  head  of  the  train  and  farthest  from  the 
engine  struck  Augustus.    No  bell  was  rung  nor  was  the  whistle 
blown.    There  was  a  brakeman  on  a  car  next  the  engine  and 
another  on  the  third  car  from  the  forward  end  of  the  train. 
From  this  position  the  second  brakeman  saw  that  the  de- 
ceased and  the  others  were  in  danger  and  signaled  the  engineer 
to  stop,  but  it  was  then  too  late  to  bring  the  train  to  a  complete 
standstill  in  time  to  prevent  the  injury.    There  was  evidence 
that  the  train,  at  the  time  it  was  bearing  down  on  the  de- 
ceased, was  running  at  the  rate  of  eight  miles  an  hour.    A 
through  train  of  the  Southern  Pacific  Company  was  at  the 
same  time  passing  upon  the  main  line  track  and  the  noise 
produced  by  this  through  train  was,  as  the  jury  may  have 
well  inferred,  sufficient  to  prevent  the  men  working  on  the 
track  from  hearing  the  approach  of  defendant's  train.     The 
engineer  in  charge  of  the  latter  had  seen  the  men  at  work 
when  he  had  brought  his  train  into  Tolenas  and  knew,  or  might 
have  known,  that  they  were  still  at  work  when  he  started  to 
return.    The  point  where  plaintiff  was  working  was  within  the 
limits  of  the  Southern  Pacific  yard  at  Tolenas,  but  it  was  not 
at  the  end  of  the  yard  equipped  for  switching  work,  or  in 
which  the  switching  was  usually  done. 

In  this  state  of  the  evidence  we  cannot  assent  to  appellant's 
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contention  that,  as  matter  of  law,  it  should  be  held  that  the 
defendant  was  not  guilty  of  negligence.  Whether  or  not, 
under  all  the  circumstances,  a  due  regard  for  the  safety  of  the 
men  on  the  track  required  the  defendant  to  give  warning  of  the 
approach  of  its  train  by  ringing  a  bell  or  blowing  a  whistle, 
or  by  having  upon  the  front  car  of  its  train-  a  man  who  could 
see  persons  or  objects  on  the  track,  were  questions  of  fact  to 
be  determined  by  the  jury.  It  is  no  doubt  true  that  the  rules 
with  reference  to  the  necessity  of  giving  warning  of  an  ap- 
proaching train  by  means  of  whistles  or  bells  or  otherwise,  are 
not  always  applicable  to  engines  and  cars  which  are  being 
moved  about  the  tracks  of  railroad  yards  while  switching. 
(Aerkfetz  v,  Humphrey,  145  U.  S.  418,  [36  L.  Ed.  758, 12  Sup. 
Ct.  Rep.  835] ;  Crows  v.  New  York  C,  R.  R.,  70  Hun,  37,  [23 
N.  T.  Supp.  1100].)  But,  as  we  have  seen,  the  point  where  the 
train  struck  Augustus  was  not  within  that  part  of  the  yard 
devoted  to  switching  and  the  train  had  completed  its  switch- 
ing and  had  started  on  its  return  run  to  Cement.  Further- 
more, the  noise  produced  by  the  passing  train  was  a  factor 
which  the  jury  might  well  have  considered  as  requiring  greater 
effort  to  warn  persons  on  the  track  than  would  have  been  re- 
quired if  the  conditions  had  been  such  that  the  approach  of 
defendant's  train  itself  might  have  been  more  readily  heard. 

Nor  can  it  be  said,  as  matter  of  law,  that  the  deceased  was 
guilty  of  contributory  negligence.  A  man  working  upon  a 
railroad  track  is,  of  course,  bound  to  take  reasonable  pre- 
cautions for  his  own  safety.  Knowing  that  trains  are  likely 
to  pass,  he  must  use  the  care  which  an  ordinarily  prudent  man 
would  exercise  to  avoid  being  struck  by  such  train.  But  what 
is  reasonable  care  under  the  circumstances  is,  like  the  ques- 
tion of  defendant's  negligence,  primarily  to  be  determined  by 
the  jury.  The  work  in  which  Augustus  was  employed  re- 
quired that  he  be  in  the  middle  of  the  track  and  in  a  stooping 
position.  Obviously  he  could  not  perform  his  work  properly 
if  he  were  constantly  looking  to  see  whether  a  train  was  ap- 
proaching. In  view  of  the  further  fact  that  the  noise  of  the 
passing  train  interfered  with  his  opportunity  of  hearing 
defendant's  train,  the  question  whether  he  was  guilty  of  neglig- 
ence in  not  becoming  aware  of  the  cars  bearing  down  upon 
him  was  properly  submitted  to  the  jury. 

On  the  facts  bearing  upon  both  these  questions  i.  e.,  the 
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oegligence  of  the  defendant  and  the  contributory  negligence 
of  the  plaintiff,  the  case  is  very  similar  to  Egcun  v.  Southern 
Pacific  Co,,  15  Cal.  App.  766,  [115  Pac.  939],  where  the  dis- 
trict  court  of  appeal  held  adversely  to  the  contentions  of  the 
defendant. 

In  order  to  establish  his  right  to  sue  as  administrator,  the 
plaintiff  offered  in  evidence  all  the  papers,  records,  and  files 
in  the  Matter  of  the  Estate  of  Caesar  Augustus.  From  these 
papers  it  appeared  that  B.  J.  Klotz,  public  administrator  of 
Solano  County,  was  appointed  administrator  of  the  estate  on 
October  14,  1909.  On  February  4,  1910,  Klotz  filed  his  final 
account  and  tendered  his  resignation  as  administrator.  On 
the  same  day  the  plaintiff  Barboza  filed  his  petition  for  letters. 
On  February  14,  1910,  the  court  made  its  order  settling  the 
account  of  Klotz  as  administrator  and  accepting  his  resigna- 
tion and  revoking  the  letters  which  had  been  issued  to  him. 
Thereafter,  and  on  the  same  day,  the  court  heard  the  petition 
of  Barboza  and  made  its  order  appointing  him  administrator. 
It  is  contended  by  appellant  that  the  appointment  of  Barboza 
was  void  for  the  reason  that  at  the  time  his  petition  was  filed 
there  was  another  administrator  duly  appointed.  It  has  long 
been  settled  in  this  state  that  the  court  has  no  power  to  ap- 
point an  administrator  until  a  former  administrator  has  been 
removed  or  his  resignation  accepted.  (Haynes  v.  Meeks,  20 
Cal.  288;  Estate  of  Hamilton,  34  Cal.  464.)  "The  office  must 
first  become  vacant  before  a  second  appointment  can  be  made." 
{Haynes  v.  Meeks,  20  Cal.  288.)  But  we  find  no  warrant  in 
the  statute  (Code  Civ.  Proc,  sec.  1427)  or  in  the  decisions 
for  the  proposition  urged  by  the  appellant,  that  the  resigna- 
tion of  a  former  administrator  must  have  been  accepted  before 
the  filing  of  a  petition  for  appointment  of  a  successor.  In- 
deed, the  contrary  is  at  least  implied,  if  not  expressly  held,  in 
Jenninffs  v.  LeBreton,  80  Cal.  8,  [21  Pac.  1127].  We  think  all 
that  is  required  is  that  the  accounts  of  the  prior  administrator 
shall  have  been  settled  and  his  resignation  accepted  at  the 
time  the  second  appointment  is  made.  These  conditions  existed 
here.  If  it  is  necessary,  under  section  1427,  that  the  estate  be 
delivered  up  by  the  first  administrator  before  a  second  can  be 
appointed,  it  must  be  presumed,  on  the  record  before  us,  that 
such  delivery  was  made.  {Jenmngs  v.  LeBretoTi,  80  Cal.  8, 
[21  Pac.  1127].) 
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Lewis  Roderigaes  testified  that  the  deceased  was  married, 
and  had  left  a  widow  and  two  minor  children.  The  witness 
had  not  seen  the  widow  or  the  children  for  two  and  a  half 
years.  He  further  testified  that  he  knew  that  they  were  alive 
because  the  widow  had  written  to  him.  His  cross-examination 
developed  that  the  widow  was  unable  to  write  and  that  the 
witness  could  not  read.  A  motion  to  strike  out  all  his  testi- 
mony "in  regard  to  the  marriage  of  the  deceased  and  having 
children"  on  the  ground  that  it  was  hearsay  was  denied.  The 
ruling  was  proper.  The  motion  might  have  been  well  taken  if 
it  had  been  limited  to  that  part  of  the  testimony  relative  to  the 
receipt  of  letters.  But  the  witness  had  also  testified,  of  his 
own  knowledge,  to  the  fact  of  marriage  and  the  existence  at 
one  time  of  the  wife  and  children.  This  testimony  was  com- 
petent, and  as  it  was  included  in  the  general  motion  to  strike 
out,  the  court  did  not  err  in  denying  the  motion. 

The  foreman  in  charge  of  the  section  gang  was  asked 
"What  is  your  practice  with  regard  to  getting  your  men  off 
the  track  when  you  are  working  with  themf  How  close  do 
the  trains  generally  comet"  The  plaintiff's  objection  to  this 
question  was  sustained.  We  need  not  consider  whether  this 
ruling  was  erroneous,  as  a  reading  of  the  record  shows  that  at 
a  later  point  the  witness  gave  testimony  covering  substantially 
the  subject-matter  of  these  questions. 

The  same  observation  applies  to  the  ruling  sustaining  an 
objection  to  the  following  question  asked  of  the  same  witness : 
"Isn't  it  a  fact  that  one  of  the  officials  of  Cement  on  the 
morning  of  this  accident  hollered  to  you  and  told  you  to  get 
your  men  off  the  track  quicker  or  they  would  get  hurt  ?" 

It  was  not  error  to  refuse  to  permit  the  witness  White  to 
answer  the  defendant's  question  whether  it  was  customary  to 
have  air  brakes  on  all  the  cars.  {Red field  y.  Oakland  C.  S. 
JK.  R,  Co,,  120  Cal.  224,  [43  Pac.  1117].) 

The  plaintiff  was  permitted  to  introduce  evidence  to  the 
effect  that  the  deceased  was  not  addicted  to  drink  and  that  he 
did  not  gamble.  The  evidence  was  competent  and  pertinent. 
(Taylor  v.  Western  Pacific  R.  R.  Co.,  45  Cal.  223.)  It  had 
some  bearing  upon  the  value  of  the  life  of  Augustus  to  his 
wife  and  children  as  showing  "the  extent  of  his  probable  use- 
fulness to  his  beneficiaries."  (8  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  p.  944.) 
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The  defendant  took  exception  to  certain  remarks  made  by 
the  trial  court  in  the  course  of  a  discussion  upon  the  admissi- 
bility of  testimony.  The  defendant's  counsel  had  asked  the 
engineer  of  the  train  why  he  had  not  rung  a  bell.  The  answer 
was  "It  was  not  customary."  At  this  point  the  plaintiff  ob- 
jected, whereupon  the  defendant  argued  to  the  court  that  the 
authorities  permitted  proof  of  what  was  customary.  There- 
upon the  court  said :  "If  you  have  authorities  to  that  extent, 
you  had  better  produce  them.  It  seems  to  me  without  autho- 
rity that  it  would  be  proper  to  ring  a  bell,  and  if  the  bell  was 
not  rung  passing  through  that  gang  of  workmen  it  would  be 
negligence.  If  the  court  held  differently,  all  right.  I  am 
with  the  court  if  it  does."  The  defendant  excepted  to  the 
statement  "that  we  are  guilty  of  negligence."  Plaintiff*s 
counsel  said:  "The  court  did  not  say  that,"  and  the  court 
added,  "It  would  be  taken  to  be  negligence  itself."  Counsel 
for  appellant  then  remarked  that  he  felt  that  such  statement 
might  be  prejudicial  and  the  court  answered:  "Well,  I  am 
perfectly  willing  to  take  the  law,  but  you  are  entitled  to  have 
your  exception."  It  is  argued  that  in  this  colloquy  the  court 
declared  its  opinion  that  the  failure  to  ring  a  bell  constituted 
negligence  and  that  this  expression  was  necessarily  prejudicial 
to  the  appellant.  If  the  record  showed  nothing  further,  there 
might  be  considerable  force  in  the  point.  But  it  appears  that, 
after  further  argument,  the  court  altered  its  view  and  con- 
cluded to  permit  the  line  of  testimony  to  which  objection  had 
been  made.  The  witness  was  allowed  to  state  that  it  was  not 
customary  to  ring  a  bell  or  blow  the  whistle  under  the  con- 
ditions existing. 

It  is  apparent  from  a  review  of  the  incident  as  a  whole  that 
if  the  court  did  express  any  opinion  upon  the  facts,  this 
opinion  was  merely  tentative,  and  incidental  to  a  discussion 
upon  the  question  of  law  presented  to  it.  The  court  stated 
what  it  believed  the  law  to  be.  At  the  same  time,  it  showed  its 
readiness  to  have  the  authorities  presented  and  to  rnle  in 
accordance  with  them.  After  a  fuller  discussion,  it  accepted 
defendant's  views  and  ruled  in  its  favor.  This  was  a  complete 
withdrawal  of  any  possible  intimation  that  the  failure  to  ring 
the  bell  or  blow  the  whistle  was  negligence.  Furthermore,  the 
instructions,  which  were  quite  as  favorable  to  the  defendant 
as  it  had  a  right  to  demand,  left  to  the  jury  the  determination 
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of  the  ultimate  question  of  negligence.  Under  these  circum- 
stances, we  do  not  think  the  appellant  could  have  been  pre- 
judiced by  the  remarks  of  the  court  addressed  to  counsel  and 
drawn  oUt  hj  the  argument  upon  the  admissibility  of  offered 
evidence. 

No  other  errors  are  assigned. 

The  judgment  and  the  order  denying  a  new  trial  are 
affirmed. 

Shaw,  J.,  and  Angellotti,  J.,  concurred. 


[L.  A.  No.  2728.    Department  One.— January  17,  1912.] 

TITLE  INSURANCE  AND  TRUST  COIVIPANY  (a  Corpora- 
tion),  Respondent,  v.  KING  LAND  AND  IMPROVE- 
MENT COMPANY  (a  Corporation),  et  al.,  Defendants. 
CHARLES  KERN  et  al.,  Appellants, 

Practice— Setting  aside  Depaui/t — Dependants  Personality  Served^ 
Limitation  on  Time  op  Application. — The  conrt  is  without  power, 
under  section  473  of  the  Code  of  Civil  Procedure,  to  set  aside  the 
defaults  of  defendants  who  have  been  personallj  served  with  sum- 
mons, unless  the  application  therefor  is  made  within  a  time  not 
exceeding  six  months  after  the  default  was  entered. 

Id. — Entry  op  Default  a  Proceeding  taken  against  Party  in  De- 
fault.— The  taking  and  entering  of  a  default  by  the  clerk  or  hj  the 
court,  at  the  instance  of  the  adverse  party,  is  a  "proceeding  taken 
against"  the  party  in  default,  within  the  meaning  of  section  473  of 
the  Code  of  Civil  Procedure,  and  its  entry,  and  not  that  of  the  judg- 
ment, fixes  the  .beginning  of  the  period  of  six  months  within  which 
a  motion  to  set  aside  the  default  must  be  made. 

Id. — Effect  op  Default  on  Subsequent  Proceedings. — Such  a  default 
cuts  off  the  defendant  from  making  any  further  opposition  or  objec- 
tion to  the  relief  which  plaintiff's  complaint  shows  he  is  entitled  to 
demand.  He  cannot  thereafter,  nor  until  the  default  is  set  aside  in 
a  proper  proceeding,  file  pleadings,  or  move  for  a  new  trial,  or 
demand  notice  of  subsequent  proceedings. 

APPEALS  from  an  order  of  the  Superior  Court  of  Ijos 
Angeles  County  refusing  to  set  aside  a  judgment  and  to  relieve 
from  a  default.    Leon  F.  Moss,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
E.  E,  Keech,  for  Appellants. 
Stephens  &  Stephens,  for  Respondent. 

SHAW,  J. — The  appeals  here  presented  were  taken  from  an 
order  denying  the  several  motions  of  the  appealing  defendants 
to  set  aside  a  judgment  and  to  relieve  them  from  a  default 
entered  against  them. 

The  action  was  upon  a  promissory  note  executed  to  the 
plaintiff  by  the  King  Land  and  Improvement  Company, 
Charles  Kern,  W.  J.  King,  G.  W.  Burleigh,  A.  C.  Black,  H.  B. 
Smith,  H.  C.  Cartmell,  C.  R.  Ward,  Robert  McFadden,  Wil- 
liam L.  Inness,  and  Albert  Fuller,  all  of  whom  were  made  de- 
fendants. The  appealing  defendants  are  Black,  Smith,  Cart- 
mell, Inness,  Puller,  and  Kern,  each  of  whom  had  suffered  a 
default  to  be  taken  and  entered  against  him.  The  defaults  of 
all  except  Kern  were  entered  by  the  clerk  on  January  4,  1909. 
Kern  joined  in  an  answer  with  the  other  defendants.  Ward, 
Burleigh,  and  McFadden,  but  at  the  beginning  of  the  trial, 
to  wit,  on  June  1,  1909,  he  withdrew  therefrom  and  thereupon 
his  default  was  duly  entered  by  the  court.  The  judgment 
was  rendered  on  March  3,  1910.  The  motion  to  have  the  de- 
faults and  the  judgment  set  aside  was  made  on  May  16,  1910. 

It  is  apparent  that  the  applications  to  set  aside  the  defaults 
came  too  late.  They  were  made  under  the  provisions  of  sec- 
tion 473  of  the  Code  of  Civil  Procedure.  All  of  the  appellants 
were  personally  served  with  summons,  and  Kern  personally 
appeared.  In  such  cases,  the  court,  under  that  section,  is 
without  power  to  grant  such  relief  unless  the  application 
therefor  is  made  within  a  time  not  exceeding  six  months  after 
the  proceeding  from  which  relief  is  sought  was  taken.  As  to 
all  except  Kern,  the  default  was  entered  more  than  sixteen 
months  before  the  application  to  vacate  it  was  made.  As  to 
Kern,  it  was  more  than  eleven  months  before  the  application. 

The  proposition  that  the  taking  and  entering  of  a  default  is 
not  a  "proceeding  taken  against"  the  party  in  default,  within 
the  meaning  of  section  473,  that  the  judgment  is  the  only 
effectual  proceeding,  and  that  its  date  fixes  the  beginning  of 
the  period  of  six  months  within  which  a  motion  to  set  aside 
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the  default  may  be  made,  is  not  tenable.  A  default  is  entered 
by  the  clerk  or  by  the  court,  at  the  instance  of  the  adverse 
party.  It  is  clearly  a  proceeding  against  the  delinquent 
party.  (Burns  v.  Superior  Court,  140  Cal.  5,  [73  Pac.  597] ; 
Stonesifer  v.  Kilburn,  94  Cal.  43,  [29  Pac.  332] ;  Lukes  v. 
Logan,  66  Cal.  33,  [4  Pac.  883].)  If  it  were  not  a  proceeding, 
or  order,  the  party  could  not  obtain  relief  from  it  at  all  under 
that  section.  It  is  not  a  judgment,  and  the  section  authorizes 
relief  only  from  a  judgment,  order,  or  proceeding.  The  argu- 
ment is  really  self-destructive.  If  the  default  cannot  be  set 
aside,  because  it  is  not  a  proceeding  or  order,  of  what  avail 
would  it  be  to  set  aside  the  judgment!  The  default  would 
stand  undisturbed.  A  default  cuts  off  the  defendant  from 
making  any  further  opposition  or  objection  to  the  relief  which 
plaintiff's  complaint  shows  he  is  entitled  to  demand.  A  de- 
fendant against  whom  a  default  is  entered  "is  out  of  court  and 
is  not  entitled  to  take  any  further  steps  in  the  cause  affecting 
plaintiff's  right  of  action."  (6  Ency.  of  Plead,  and  Prac, 
p.  126.)  He  cannot  thereafter,  nor  until  such  default  is  set 
aside  in  a  proper  proceeding,  file  pleadings,  or  move  for  a  new 
trial,  or  demand  notice  of  subsequent  proceedings.  (6  Ency. 
of  Plead,  and  Prac,  p.  127.)  "A  default  confesses  all  the  ma- 
terial facts  in  the  complaint."  {Rowe  v.  Cable  M,  W.  Co,,  10 
Cal.  441.)  Consequently,  if  the  judgment  were  vacated,  it 
would  be  the  duty  of  the  court  immediately  to  render  another 
of  like  effect,  and  the  defaulting  defendants  would  not  be 
heard  for  the  purpose  of  interposing  any  denial  or  afiirmative 
defense. 

Under  these  circumstances  the  court  below  was  justified  in 
refusing  appellants  any  relief.  We  are  not  to  be  understood 
as  intimating  that  on  the  merits  there  was  a  sufficient  case  of 
excusable  neglect  established. 

The  order  is  affirmed. 

Angellotti,  J.,  and  Sloss,  J.,  concurred. 
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[L.  A.  No.  2741.    In  Bank.— January  19,  1912.] 

C.   HOWARD   MERRITT,   Appellant,  v.   CITY  OP  LOS 
ANGELES,  Respondent. 

Appeal — Bscobd — Nonci  of  Appeal  Must  Be  Included  in  Every 
Record. — Sections  951  and  952  of  the  Code  of  Civil  Procedure  applj 
to  records  on  appeals  prepared  under  sections  953a  and  953e  of  that 
code,  as  in  other  cases,  and  a  copj  of  the  notice  of  appeal  is  a 
necessary  part  of  every  record  on  appeal  and  should  be  included  in 
the  transcript  in  all  cases. 

Water — Appropriation — Lapse  through  Failure  to  Prosecute  Work. 
— Under  section  1419  of  the  Civil  Code,  the  right  of  an  appropriator 
of  water,  so  far  as  subsequent  bona  fide  claimants  under  valid  notices 
of  appropriation  are  concerned,  lapses  upon  the  expiration  of  sixty 
days  after  his  notice  of  appropriation  was  posted,  if  in  that  interval 
he  does  nothing  further  in  pursuance  of  his  notice. 

Id. — Appropriation  in  Forest  Beserve — Application  for  Permit — 
Extension  of  Time  to  Do  Work — Right  to  Water  an  Interest 
IN  Land — Quieting  Title. — An  appropriator  of  water,  whose  pro- 
posed diversion  works  would  be  within  a  forest  reserve  of  the 
United  States,  who  has,  in  conformity  with  the  requirements  of 
section  1422  of  the  Civil  Code,  as  amended  in  1903,  within  sixty 
days  after  the  posting  of  his  appropriation  notice,  had  a  survey  and 
map  made  of  the  proposed  route  of  his  proposed  ditch  from  the 
proposed  dam  to  the  proposed  place  of  use,  and  has  applied  to  the 
United  States  authorities  for  a  permit  to  construct  the  same  over 
the  land  in  the  forest  reserve,  and  prosecuted  his  application  with 
due  diligence,  acquires,  while  his  application  is  pending  and  unde- 
termined, an  incomplete,  incipient,  conditional  right  in  the  water, 
which  is  a  vested  interest  in  real  property,  and  which  may  be  ad- 
judged to  be  such  in  an  action  to  determine  conflicting  claims  thereto, 
under  section  738  of  the  Code  of  Civil  Procedure. 

Id.— Form  of  Judgment  Protecting  Incipient  Right.— Such  an  appro- 
priator has  sufficient  interest  to  entitle  him  to  a  judgment  protecting 
that  interest  against  all  adverse  claims  which  would  be  subordinate 
to  his  right,  if  he  should  comply  with  all  the  requirements  of  the 
statute  and  thereupon  take  the  water  and  apply  it  to  a  useful  pur- 
pose. Such  judgment  should  not  declare  the  plaintiff  absolutely 
entitled  to  the  water,  nor  enjoin  the  defendant  from  taking  or  using 
it  during  the  intervening  time  prior  to  the  completion  of  plaintiff's 
works  to  a  stage  which  will  enable  him  to  divert  and  use  it.  It 
should  only  declare  and  describe  the  plaintiff's  contingent  right  to 
use  the  water  and  enjoin  adverse  claims  or  uses  injurious  thereto. 
If  the  plaintiff's  right  shall  have  terminated  at  or  before  the  time 
of  trial,  the  judgment  should  be  for  the  defendant. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Inyo 
County  and  from  an  order  refusing  a  new  trial.  Wm.  D. 
Dehy,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  P.  Thompson,  and  W.  J.  Clark,  for  Appellant. 

John  W.  Shenk,  City  Attorney,  Ben  J.  YandeU,  and  W.  B. 
Mathews,  for  Bespondent. 

SHAW,  J. — The  plaintiff  sued  for  the  purpose  of  obtaining 
an  adjudication  of  the  alleged  conflicting  claims  of  the  plain- 
tiff and  defendant,  respectively,  to  the  use  of  the  water  of 
Haiwee  Creek  in  Inyo  County,  and  to  enjoin  the  defendant 
from  claiming  or  using  the  same  and  from  interfering  with 
plaintiff's  use.  The  defendant  in  its  answer  alleged  that  it  is 
the  owner  of  the  first  and  paramount  right  to  take  from  said 
creek  all  the  water  flowing  therein  to  the  extent  of  three  hun- 
dred inches  constant  flow,  under  a  four-inch  pressure.  Upon 
the  trial  the  evidence  showed  that  the  normal  flow  of  the  creek 
did  not  exceed  seventy-five  inches,  although  for  about  a  month 
of  each  year  while  the  mountain  snows  were  melting,  it  far 
exceeded  that  quantity.  The  court  found  that  the  defendant 
is  the  owner  of  the  right  to  take  all  the  water  therein  to  the 
extent  of  seventy-five  inches  and  that  the  plaintiff  owned  no 
interest  therein.  There  was  no  affirmative  adjudication  of  the 
defendant's  title.  The  judgment  merely  declares  that  the 
plaintiff  shall  take  nothing  by  his  action  and  that  defendant 
recover  of  him  its  costs. 

The  record  on  appeal  appears  to  have  been  prepared  in  the 
manner  provided  in  sections  953a  and  953c  of  the  Code  of 
Civil  Procedure.  It  contains  no  copy  of  the  notice  of  appeal. 
In  the  brief  for  plaintiff,  counsel  say  that  appeals  were  taken 
from  the  judgment  and  from  an  order  denying  a  new  trial. 
This  statement  is  not  questioned  by  counsel  for  defendant  and 
no  motion  to  dismiss  the  appeals  has  been  made.  Conse- 
quently, we  ignore  the  objection  and  assume  that  the  appeals 
were  properly  taken  and  that  we  have  jurisdiction  accord- 
ingly. Inasmuch  as  there  has  recently  been  on  the  part  of 
many  members  of  the  profession  who  have  chosen  this  mode 
of  presenting  the  record,  neglect  in  observing  the  requirements 
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of  the  statute  availed  of,  we  take  this  occasion  to  state  that 
sections  951  and  952  obviously  apply  to  records  prepared 
under  sections  953a  and  953c,  as  in  other  cases,  and  that  a 
copy  of  the  notice  of  appeal  is  a  necessary  part  of  every 
record  on  appeal  and  should  be  included  in  the  transcript  in 
all  cases. 

The  plaintiff  on  July  18,  1905,  filed  in  the  United  States 
land-office  a  declaratory  statement  under  the  Desert  Land  Act 
to  obtain  patent  for  a  half  section  of  land  situated  several 
miles  distant  from  the  place  of  diversion  of  the  water  in 
question.  On  July  20,  1905,  he  posted  a  notice  of  appropria- 
tion on  Haiwee  Creek  claiming  five  hundred  miner's  inches  of 
the  water  for  use  on  said  land.  Nothing  further  was  done  in 
pursuance  of  this  notice  and,  under  section  1419  of  the  Civil 
Code,  it  lapsed  after  sixty  days,  so  far  as  subsequent  bona  fide 
claimants  under  valid  notices  were  concerned.  The  lack  of 
diligence  was  so  great  that  the  court  below  was  justified  in 
holding,  as  the  findings  imply,  that  no  rights  ever  accrued 
under  this  notice.  {Semor  v.  Anderson^  115  Cal.  504,  [47  Pac. 
454].) 

On  September  20,  1906,  plaintiff  posted  at  the  same  place 
another  notice  of  appropriation  of  the  same  quantity  of  water 
from  said  creek  for  the  same  purpose.  No  work  was  ever  done 
under  this  notice.  The  notice  showed  that  the  place  of  diver- 
sion was  upon  public  land  within  a  forest-reservation  of  the 
United  States.  Section  1422  of  the  Civil  Code,  as  amended 
in  1903,  provides  that  a  person  appropriating  water  upon  such 
land  shall  begin  his  diversion  works  within  sixty  days  after 
he  shall  have  received  permission  to  do  so  from  the  United 
States,  provided  that  within  sixty  days  after  posting  his  notice 
of  appropriation  he  must  in  good  faith  begin  the  surveys  and 
other  work  necessary  for  use  with  his  application  for  such  per- 
mission and  diligently  prosecute  the  same  to  completion,  and 
must,  on  completion  of  that  work,  in  good  faith  apply  for  such 
permission  and  diligently  prosecute  such  application.  There 
was  no  proof  of  any  survey  or  other  work  in  compliance  with 
this  section.  Some  vague  testimony  of  the  making  of  a  survey 
was  introduced,  but  the  date  thereof  was  not  stated.  The 
claim  under  this  notice  appears  to  have  been  abandoned.  At 
all  events  the  court  was  justified  in  so  finding. 

Another  notice  of  appropriation  was  posted  on  February 
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10,  1908.  Nothing  appears  to  have  been  done  in  pursuance 
of  it,  and  this  claim  also  must  be  deemed  to  have  been  aban- 
doned. 

On  June  14,  1908,  plaintiff  posted  at  the  same  place  another 
notice  of  appropriation  of  one  hundred  inches  of  water  of  said 
creek  for  use  on  the  same  land.  The  notice  states  that  the  pro- 
posed dam  and  ditch  would  be  within  the  Sierra  National 
Forest,  a  forest  reservation  of  the  United  States.  Within 
sixty  days  after  the  posting  of  this  notice  plaintiff  had  a 
survey  and  map  made  of  the  route  of  the  proposed  ditch  from 
the  proposed  dam  to  the  proposed  place  of  use,  to  be  used  in 
applying  for  a  permit  from  the  United  States  to  construct  the 
same  over  the  land  in  the  forest  reserve.  The  survey  was 
completed  on  July  23,  1908.  On  August  10,  1908,  plaintiff 
filed  his  application  to  the  United  States  authorities  for  per- 
mission to  build  the  proposed  dam  and  ditch  or  pipe-line.  This 
application  was  still  pending  and  undetermined  at  the  time 
of  the  trial.  It  appears  to  be  conceded  by  defendant's  counsel 
that  it  was  made  in  good  faith  and  that  the  survey  was  made 
and  the  application  prosecuted  with  the  reasonable  diligence 
required  by  section  1422  of  the  Civil  Code. 

Defendant  attempts  to  support  the  judgment  solely  on  the 
ground  that  one  who  has  posted  a  notice  of  appropriation  of 
water  from  a  running  stream,  under  the  provisions  of  the 
Civil  Code,  sections  1410  to  1422,  has  no  vested  estate,  right, 
or  interest  in  the  water,  present  or  future,  until  he  has  actu- 
ally diverted  and  used  the  water  in  pursuance  of  his  notice, 
and  that  in  the  mean  time  he  has  no  standing  in  court  to  ask 
for  protection  of  the  right  to  use  the  water,  which  he  expects 
to  have  upon  the  completion  of  the  work  necessary  for  that 
purpose,  against  hostile  claims  or  diversions  which  may  ripen 
into  a  prescriptive  right  by  continuous  use,  and  no  right  to 
invoke  the  aid  of  the  courts  to  determine  and  adjudge  whether 
or  not  a  hostile  diversion  is  in  fact  prior  or  paramount  to  his 
own.  In  the  case  entitled  Inyo  Consolidated  Water  Co,  v. 
Jess,  161  Cal.  516,  [119  Pac.  934],  we  had  occasion  to  consider 
this  proposition ;  made  there  also  on  behalf  of  the  city  of  Los 
Angeles.  The  briefs  were  substantially  the  same  as  those  on 
file  in  the  present  case.  It  was  there  decided  that  such  a 
claimant  to  the  use  of  water  has  an  incomplete,  incipient,  con- 
ditional right  in  the  water,  which  is  a  vested  interest  in  the 
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real  property,  and  which  may  be  adjudged  to  be  such  in  an 
action  to  determine  conflicting  claims  under  section  738  of 
the  Code  of  Civil  Procedure.  Upon  the  authority  of  that  de- 
cision we  hold  that  the  plaintiff  showed  sufficient  interest  to 
entitle  him  to  a  judgment  of  the  court  protecting  that  interest 
against  all  adverse  claims  which  would  be  subordinate  to 
plaintiff's  right  if  he  should  comply  with  all  the  requirements 
of  the  statute  and  thereupon  take  the  water  and  apply  it  to  a 
useful  purpose.  Such  judgment,  of  course,  should  not  declare 
the  plaintiff  absolutely  entitled  to  the  water,  nor  enjoin  the 
defendant  from  taking  or  using  it  during  the  intervening  time 
prior  to  the  completion  of  plaintiff's  works  to  a  stage  which 
will  enable  him  to  divert  and  use  it.  It  should  only  declare 
and  describe  the  plaintiff's  contingent  right  to  use  the  water 
and  enjoin  adverse  claims  or  uses  injurious  thereto.  If  the 
plaintiff's  right  shall  have  terminated  at  or  before  the  time  of 
trial,  the  judgment  should  be  for  the  defendant.  If  the  de- 
fendant's right  is  paramount,  but  does  not  include  all  the 
waters  of  the  stream,  the  judgment  may  so  declare  and  fix  the 
plaintiff's  contingent  right  in  the  surplus  at  such  time  as  there 
is  an  excess  over  defendant's  use.  We  think  the  court  below 
erred  in  refusing  relief  to  the  plaintiff.  The  judgment  and 
order  are  reversed. 

Angellotti,  J.,    Sloss,  J.,    Henshaw,  J.,    Lorigan,  J.,    and 
Melvin,  J.,  concurred. 

Rehearing  denied. 


[S.  F.  No.  6015.    In  Bank.— January  24,  1912.] 

In  the  Matter  of  the  Estate  of  WILLIAM  E.  DARGIE,  De- 
ceased. THOMAS  M.  DARGIE,  Appellant;  ERMINIA 
P.  DARGIE,  Respondent. 

Divorce — Inteblocutobt  Decree — ^Expiration  of  Year— Dissolution 
OT  Marriage. — In  an  action  for  divorce,  when  an  interlocutory 
decree  is  made  under  the  provisions  of  sections  131  and  132  of  the 
Civil  Code,  declaring  that  the  plaintiff  is  entitled  to  a  divorce,  the 
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marriage  is  not  diBSoWed,  bj  force  of  law,  at  the  expiration  of  one 
year  from  the  date  of  the  entry  of  rach  decree,  without  the  making 
or  entry  of  any  final  judgment  or  any  further  order  or  action  of  the 
court  regarding  it. 
Id. — Final  Judomxnt  Necessabt  to  Dissolvi  IfARSiAaE. — ^To  effect  the 
dissolution  of  the  marriage,  after  the  expiration  of  one  year  after 
the  entry  of  the  interlocutory  decree,  the  statute  requires  the  entry 
of  a  final  judgment  granting  the  divorce,  which  is  to  be  made  as  the 
result  of  further  judicial  action  by  the  court  in  rendering  the  final 
judgment,  on  motion  of  either  party,  or  upon  its  own  motion.  Until 
such  final  judgment  is  so  entered  the  parties  remain  in  the  lesral 
relation  of  husband  and  wife. 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County  granting  a  family  allowance  to  the  widow  of  a  de- 
ceased person.    Everett  J.  Brown,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edgar  D.  Peixotto,  and  P.  P.  Dunne,  for  Appellant. 

A.  A.  Moore,  and  Stanley  Moore,  for  Respondent. 

THE  COURT. — An  order  was  made  for  the  pajmient  of  a 
family  allowance  to  Erminia  P.  Dargie,  as  widow  of  the  de- 
cedent. The  appellant,  a  nephew  and  legatee  of  the  decedent, 
objects  to  this  allowance  on  the  ground  that  Erminia  P.  Dargie 
was  not  the  wife  of  the  decedent  at  the  time  of  his  death  and 
is  not  his  widow.  The  decedent  and  Erminia  intermarried  in 
1881.  In  March,  1906,  in  a  suit  for  divorce  by  said  Erminia 
against  the  decedent,  in  the  superior  court  of  Alameda 
County,  an  interlocutory  decree  was  entered  declaring  that 
said  Erminia  P.  Dargie  was  entitled  to  a  divorce  from  said 
William  E.  Dargie  and  that  at  the  expiration  of  one  year  from 
the  entry  thereof  she  would  be  entitled  to  a  final  judgment 
dissolving  said  marriage,  and  that  such  final  judgment  should 
then  be  entered  by  the  court  of  its  own  motion  or  on  motion 
of  either  party.  No  final  judgment  was  ever  pronounced  or 
entered  in  the  case.  The  parties  afterward  became  reconciled 
and  lived  together  as  husband  and  wife.  William  E.  Dargie 
died  on  February  10,  1911. 

The  appellant  contends  that,  when  an  interlocutory  decree 
18  made  under  the  provisions  of  sections  131  and  132  of  the 
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Civil  Code,  in  an  action  for  divorce,  declaring  that  the  plain- 
tiff is  entitled  to  a  divorce,  the  marriage  is  dissolved  at  the 
expiration  of  one  year  from  the  date  of  the  entry  of  such 
decree,  and  that  this  dissolution  takes  place  at  that  moment, 
by  force  of  law,  without  the  making  or  entry  of  any  final 
judgment  or  any  further  order  or  action  of  the  court  regard- 
ing it 

We  cannot  agree  to  this  interpretation  /of  the  statute.  It 
declares  that  "when  one  year  has  expired  after  the  entry  of 
such  interlocutory  judgment,  the  court  on  motion  of  either 
party,  or  upon  its  own  motion,  may  enter  the  final  judgment 
granting  the  divorce,  and  such  final  judgment  shall  restore 
them  to  the  status  of  single  persons,  and  permit  either  to  marry 
after  the  entry  thereof."  Clearly  there  is  here  contemplated 
and  required  further  judicial  action  as  a  condition  precedent 
to  the  making  and  entry  of  the  final  judgment.  The  language 
is  that  the  "entry"  of  the  final  judgment  is  to  be  by  "the 
court."  This  shows  that  the  word  "entry"  is  not  used  to  de- 
scribe the  mere  clerical  act  by  the  clerk  of  writing  such  judg- 
ment in  the  judgment  book,  but  that  it  was  employed  to  de- 
scribe and  include  the  action  of  the  court  in  rendering  or  pro- 
nouncing the  final  judgment.  Whether  a  formal  entry  in  the 
judgment  book  is  necessary  or  not  we  need  not  inquire.  The 
statute  at  least  requires  that  the  court  shall  again  act  in  the 
case  by  declaring  the  final  judgment.  Unless  it  so  acts  there 
is  no  authority  for  the  entry  of  any  final  judgment.  The  clerk 
cannot,  in  the  absence  of  such  action,  enter  it  of  his  own 
motion. 

It  is  the  final  judgment  that  grants  the  divorce.  The  inter- 
locutory judgment  does  not  have  that  effect.  It  merely  de- 
clares the  right:  that  the  party  is  "entitled"  to  a  divorce,  a 
divorce  to  be  afterwards  adjudged.  By  the  terms  of  the 
statute,  it  is  the  final  judgment  alone  that  grants  the  divorce, 
dissolves  the  marriage,  restores  the  parties  to  the  static  of 
single  persons,  and  permits  each  to  marry  again.  The  statute 
does  not  itself  declare  the  marriage  dissolved  at  the  expiration 
of  the  year  from  the  interlocutory  judgment.  It  merely  sus- 
pends for  one  year  the  power  of  the  court  to  dissolve  it,  and, 
in  effect,  provides  that  it  becomes  dissolved  only  when,  after 
th^  expiration  of  that  period,  the  court  has,  by  its  final  judg- 
ment, so  declared.    In  the  mean  time  the  parties  remain  in  the 
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legal  relation  of  husband  and  wife.  This  is  in  harmony  with 
the  decisions  in  Deyoe  v.  Superior  Court,  140  Cal.  484,  [98 
Am.  St.  Rep.  73,  74  Pac.  28] ;  Grannis  v.  Superior  Court, 
146  Cal.  250,  [106  Am.  St.  Rep.  23,  79  Pac.  891],  and  Periera 
V.  Periera,  156  Cal.  9,  [134  Am.  St.  Rep.  107,  23  L.  R.  A.  (N. 
S.)  880,  103  Pac.  488].  There  is  nothing  inconsistent  with 
this  in  Claudius  v.  Melvin,  146  Cal.  257,  [79  Pac.  897].  The 
question  here  involved  did  not  arise  and  was  not  discussed  in 
that  case.  It  follows  from  what  we  have  said  that,  at  the  time 
of  the  death  of  the  decedent,  Erminia  P.  Dargie  was  his  wife 
and  that  she  is  now  entitled  to  such  rights  as  the  law  confers 
upon  her,  under  the  circumstances,  as  his  widow,  including  the 
right  to  a  family  allowance. 
The  order  is  affirmed. 


[L.  A.  No.  2738.    Department  One. — January  25,  1912.] 

GRACE  GILBERT,  Respondent,  v.  GEORGE  H.  PECK, 

Appellant. 

Appeal— Review  op  Instructions — Failure  to  Embody  in  Bill  op 
Exceptions. — The  refusal  of  the  trial  court  to  give  certain  instruc- 
tions to  the  jury  will  not  be  reviewed  on  appeal,  where  there  is  no 
reference  to  the  instructions  in  question  in  the  substantive  or  narra- 
tive part  of  the  bill  of  exceptions,  all  that  appearing  therein  being 
a  series  of  declarations,  in  the  specification  of  errors,  to  the  effect 
that  "the  court  erred  in  refusing  to  give  the  jury"  certain  instruc- 
tion identified  hy  number  and  quoted  at  length.  Such  a  record 
affords  no  evidence  that  the  instructions  in  question  were  requested 
or  refused. 

Landlord  and  Tenant — Use  op  Premises  por  Purposes  op  Prostitu- 
tion— Summary  Removal— Cessation  op  Immoral  Use. — A  land- 
lord is  not  justified  in  summarily  removing  his  tenant's  personal  prop- 
erty from  the  demised  premises  on  the  ground  that  she  was  using 
them  for  purposes  of  prostitution  and  that  they  thereby  constituted 
a  nuisance,  if  at  the  time  of  such  removal  the  previous  use  of  the 
premises  for  such  purposes  had  ceased  and  they  were  no  longer 
being  so  used.  Such  a  removal  is  at  the  risk  of  the  landlord,  and  he 
is  liable  for  the  destruction  of  the  property  by  fir«  as  tho  result 
thereof. 
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Id. — iNSTEUcmoN — Fact  Assumed  in  Instructions. — In  the  present 
ease  it  is  held  that  the  record  shows  that  the  court  was  fully  justified 
in  stating  to  the  jurj  as  an  undisputed  fact  that  at  the  time  of  the 
removal  of  the  plaintiff's  goods  she  was  no  longer  using  the  demised 
premises  for  purposes  of  prostitution. 

Id. — Past  Immobal  Use  of  Premises — Termination  or  Tenant's 
Right  of  Possession — Forcibls  Entry. — The  past  unlawful  use  of 
the  demised  premises  did  not,  in  the  absence  of  notice,  demand,  or 
other  action  on  the  part  of  the  lessor,  evidencing  an  intent  to  claim 
a  forfeiture,  terminate  the  tenant's  right  of  possession  so  as  to 
justify  a  forcible  entry  and  invasion  of  her  property  rights  during 
the  term  of  the  hiring. 

Id. — Action  for  Conversion— Kemedt  for  Forcible  Entry  and  De- 
tainer not  Exclusive — Pleading. — The  tenant  may  maintain  an 
action  for  the  conversion  of  the  personal  property  so  wrongfully 
removed  by  the  landlord,  and  is  not  restricted  to  the  remedy  afforded 
by  an  action  under  the  forcible  entry  and  detainer  provisions  of  the 
Code  of  Civil  Procedure.  Where  the  complaint  states  a  good  cause 
of  action  to  recover  damages  for  such  conversion,  the  fact  that  there 
were  also  allegations  which  would  have  warranted  such  summary 
proceeding,  does  not  bar  the  right  to  recover  damages. 

Id. — Facts  Warranting  Punitive  Damages. — ^In  an  action  to  recover 
for  such  conversion,  the  plaintiff  is  entitled  to  punitive  damages, 
where  the  evidence  shows  that  the  plaintiff,  notwithstanding  repeated 
demands,  was  unable  to  obtain  prompt  restitution  of  the  property 
converted,  and  was  put  off  from  time  to  time  by  mere  pretexts,  and 
that  the  defendant,  after  surrendering  the  possession  of  certain  other 
valuables  beloogiDg  to  the  plaintiff,  which  were  taken  by  him  at  the 
time  of  the  conversion  of  the  property  sued  for,  caused  them  to  be 
attached  on  an  alleged  demand  against  the  plaintiff. 

'APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Walter  Bordwell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Miner  P.  Goodrich,  and  Prank  Karr,  for  Appellant, 

W.  A.  Alderson,  for  Respondent. 

SLOSS,  J. — The  action  was  brought  against  four  defend- 
ants to  recover  damages  for  the  unlawful  taking  and  with- 
holding of  personal  property  belonging  to  the  plaintiff.  At 
the  trial  there  was  a  dismissal  as  to  all  the  defendants  except 
George  H.  Peck.  The  plaintiff  had  a  verdict  against  him  in 
the  sum  of  twenty-two  hundred  dollars.    From  the  judgment 
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entered  on  this  verdict  and  from  an  order  denying  his  motion 
for  a  new  trial  Peck  appeals. 

It  appears  in  the  record,  without  dispute,  that  in  April, 
1909,  Peck,  who  was  the  owner  of  a  three-story  building  in 
San  Pedro,  rented  the  third  floor  and  a  part  of  the  second  floor 
of  the  building  to  plaintiff  at  a  monthly  rental  of  seventy-five 
dollars.  The  tenancy  was  from  month  to  month,  running 
from  the  first  to  the  last  day  of  each  calendar  month.  Plain- 
tiff went  into  possession,  and  remained  in  possession  until 
August,  1909.  The  rent  for  May  and  June  was  paid  by  her. 
She  had,  in  the  premises,  a  piano  and  certain  furniture,  as 
well  as  some  jewelry  and  a  certificate  of  deposit  for  five  thou- 
sand  dollars.  On  the  thirteenth  day  of  August,  while  the 
plaintiff  was  absent  from  San  Pedro,  and  the  premises  were 
unoccupied,  the  defendant  Peck,  through  his  agents,  entered 
the  premises  and  removed  therefrom  the  personal  property 
above  described.  The  furniture  and  piano  were  stored  in  a 
warehouse  where,  some  days  later,  they  were  destroyed  by  fire. 
The  jewelry  and  the  certificate  of  deposit  were  ultimately  re- 
stored to  the  plaintiff. 

By  her  amended  complaint  the  plaintiff  alleged  that  the  de- 
fendant, notwithstanding  a  demand  for  the  return  of  the 
property,  refused  to  return  the  same.  She  also  charged  op- 
pression and  malice,  as  a  foundation  for  a  claim  for  punitive 
damages.  The  jury  returned,  in  addition  to  its  general  ver- 
dict, a  special  finding  that  the  value  of  the  furniture  and  the 
piano  destroyed  by  fire  was  twelve  hundred  dollars,  leaving 
the  balance  of  one  thousand  dollars  to  be  accounted  for  as 
punitive  damages. 

The  defense  was  based  on  the  ground  that  the  plaintiff  was 
using  the  premises  as  a  house  of  prostitution.  That  she  had 
so  used  them  for  a  time  was  admitted.  It  was  and  is  claimed 
by  the  appellant  that  such  use  of  his  property  constituted  a 
nuisance  which  he  had  a  right  to  abate  by  taking  possession 
of  the  rented  premises  and  removing  the  plaintiff's  property 
therefrom.  Among  the  errors  assigned  is  the  refusal  of  the 
trial  court  to  give  to  the  jury  various  instructions  embodying 
this  theory.  But  such  alleged  refusal  cannot  be  considered 
here.  There  is  no  reference  to  the  instructions  in  question  in 
the  substantive  or  narrative  part  of  the  bill.  All  that  appears 
is  a  series  of  declarations,  in  the  specification  of  errors,  to  the 
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effect  that  "the  court  erred  in  refusing  to  give  the  jury  in- 
struction II  (and  other  numbers)  offered  on  behalf  of  defend- 
ant, as  follows:"  (quoting  the  alleged  instruction).  Such  a 
record  does  not  afford  evidence  that  the  instructions  in  ques- 
tion were  requested  or  refused.  (Ooldman  v.  Bashore,  80  Cal. 
146,  [22  Pac.  82] ;  Ferrier  v.  Ferrier,  64  Cal.  23,  [27  Pac. 
960] ;  Estate  of  Higgins,  156  Cal.  257,  [104  Pac.  6].) 

But  this  somewhat  technical  consideration  is  of  no  great 
importance  here,  since  the  propositions  of  law  underlying  the 
instructions  claimed  to  have  been  refused  are  presented  for 
decision  on  the  defendant's  exceptions  to  instructions  shown 
to  have  been  given  by  the  court.  Instruction  IV  was  as  fol- 
lows: "It  appearing  without  dispute  here  that  at  the  time 
of  the  removal  of  plaintiff's  property  therefrom,  the  premises 
were  not  used  for  the  purposes  which  she  admits  she  had 
theretofore  used  them,  there  was  not,  then,  at  the  time  of  such 
removal,  in  existence  a  nuisance  which  could  justify  the  de- 
fendant or  his  agent  in  summarily  removing  plaintiff's  prop- 
erty from  the  premises."  If  the  facts  were  as  stated  by  the 
court,  we  think  there  can  be  no  criticism  of  the  rule  of  law 
declared.  The  mere  occupancy  of  the  premises  by  the  plaintiff 
and  the  presence  therein  of  her  household  effects  did  not  con- 
stitute a  nuisance.  The  nuisance,  if  there  was  one,  was  created 
by  the  use  of  the  premises  for  immoral  purposes.  When  that 
use  ceased  there  was  no  longer  any  ground  for  claiming  that  a 
nuisance  was  being  maintained.  Whether  or  not  the  past  mis- 
conduct of  the  plaintiff  would  have  authorized  the  defendant 
to  terminate  the  tenancy  by  proper  legal  procedure  is  a  ques- 
tion not  presented  here.  No  such  attempt  was  made.  A  notice 
to  quit  was  served  on  plaintiff  on  July  7th,  long  before  the^ 
defendant,  as  he  claims,  had  any  knowledge  of  the  use  to  which 
the  premises  were  being  put.  It  was  not  put  upon  the  ground 
of  such  use.  As  a  notice  of  intention  to  terminate  the  lease, 
under  either  section  789  or  section  1946  of  the  Civil  Code,  it 
was  served  too  late  to  bring  the  plaintiff's  tenancy  to  an  end 
prior  to  the  time  of  the  entry  complained  of. 

The  record  shows  that  the  court  was  fully  justified  in  stating 
as  an  undisputed  fact  that  at  the  time  of  the  removal  of 
plaintiff's  goods  she  was  no  longer  using  the  premises  for  pur- 
jKwes  of  prostitution.  It  appeared  that  she  had  gone  into 
possession  in  April,  1909.     That  she  at  once  commenced  to 
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maintain  a  house  of  ill-fame  was  admitted.  In  August,  1909, 
she  began  to  make  preparations  to  move  to  Coalinga,  where  she 
intended  to  open  a  similar  establishment.  On  August  3,  1909, 
she  went  to  Coalinga  to  secure  a  location,  returning  on  the  6th. 
During  this  absence  she  left  a  maid  and  one  other  person  in 
charge  of  the  premises.  On  the  9th  she  again  departed  for 
Coalinga,  and  on  this  occasion  left  the  premises  unoccupied, 
locking  the  door.  They  were  so  unoccupied  until  the  13th, 
when  the  defendant's  agents  entered  and  removed  the  plain- 
tiif's  property.  These  facts  being  uncontradicted,  it  appeared 
that,  at  the  time  of  the  taking  of  her  property,  the  plaintiff 
had  discontinued  her  unlawful  use  of  the  premises,  and  it 
necessarily  followed,  as  declared  by  the  court,  that  the  de- 
fendant was  not  justified  in  removing  her  effects.  Such  re- 
moval was  at  his  risk,  and  the  destruction  of  the  goods  by  fire 
threw  the  loss  upon  him. 

Complaint  is  made  of  instruction  II,  in  which  the  court  told 
the  jury,  among  other  things,  that  plaintiff's  use  of  the  prem- 
ises for  immoral  purposes  terminated  her  possession  under  the 
lease,  and  rendered  her  a  tenant  at  will.  It  may  be  questioned 
whether  this  was  an  entirely  accurate  definition  of  her  staUis, 
But  in  view  of  the  established  fact  that  the  unlawful  use  of 
the  premises  had  ceased,  the  instruction  cannot  have  been  pre- 
judicial to  the  appellant.  The  past  unlawful  use  of  the  prem- 
ises did  not  in  the  absence  of  notice,  demand,  or  other  action 
on  the  part  of  the  lessor  evidencing  an  intent  to  claim  a  for- 
feiture, terminate  the  tenant's  right  of  possession  so  as  to 
justify  a  forcible  entry  and  invasion  of  her  property  rights 
during  the  term  of  the  hiring.  {Almy  v.  Oreene,  13  R.  I.  350; 
18  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  pp.  379,  380.)  If  she  was 
rightfully  in  possession  it  is  not  material  whether  she  was 
correctly  described  as  a  tenant  at  will.  Instruction  II  further 
declared  that  plaintiff's  use  of  the  premises  for  immoral  pur- 
poses would  not  justify  the  defendant  in  going  upon  the  prem- 
ises during  plaintiff's  temporary  absence  and  removing  her 
effects  therefrom.  If  this  declaration  referred  to  an  unlawful 
use  which  had  ceased  at  the  time  of  the  entry,  we  think,  for 
the  reasons  above  stated,  that  the  court  was  right.  If,  on  the 
other  hand,  the  court  was  undertaking  to  declare  the  rights  of 
the  parties  during  the  actual  period  of  an  immoral  use  of  the 
premises,  the  instruction,  if  erroneous,  cannot  have  had  any 
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effect  here,  since  the  fact  was,  as  the  court  in  instruction  IV 
declared,  that  such  use  no  longer  existed  at  the  time  of  the 
entry. 

The  defendant  objected  to  the  introduction  of  any  evidence 
on  the  ground  that  plaintiff's  exclusive  remedy  was  by  an 
action  under  the  forcible  entry  and  detainer  provisions  of  the 
Code  of  Civil  Procedure.  (Sec.  1159  et  seq.)  The  objection 
was  properly  overruled.  The  complaint  stated  a  good  cause  of 
action  for  the  conversion  of  personal  property.  If  there  were 
also  allegations  of  facts  which  would  have  warranted  a  sum- 
mary proceeding  under  the  code  sections  referred  to,  this 
would  not  bar  the  plaintiff  of  her  right  to  maintain  an  ordinary 
action  for  damages.  The  code  itself  does  not  undertake  to 
make  the  forcible  entry  proceeding  the  exclusive  remedy  where 
facts  showing  a  cause  of  action  independent  of  the  code  pro- 
visions are  alleged,  and  we  are  cited  to  no  authority  support- 
ing appellant's  claim  in  this  regard.  Walker  v.  Chanslor,  153 
Cal.  118,  [126  Am.  St.  Rep.  61,  17  L.  R.  A.  (N.  S.)  455,  94 
Pac.  606],  relied  on  by  appellant,  merely  holds  that  where  the 
owner  of  real  property,  having  the  right  of  possession,  makes 
a  forcible  entry  expelling  the  person  in  wrongful  possession 
without  using  more  force  than  is  necessary,  the  wrongful  occu- 
pant cannot  maintain  an  action  of  trespass,  but  is  limited  to 
his  remedy  under  the  statute  for  making  forcible  entry.  (See, 
also,  Canmxin  v.  Oray,  64  Cal.  5,  [27  Pac.  788] ;  Bumham  v. 
Stone,  101  Cal.  165,  [35  Pac.  627].)  This  is  based  upon  the 
ground  that  at  common  law  the  person  so  ousted  had  no  right 
of  action  at  all,  and  the  statute  gives  him  no  new  rights  be- 
yond those  embraced  in  its  terms.  The  doctrine  has  no  applica- 
tion to  an  action  brought  by  one  in  rightful  possession.  The 
complaint  here  alleged  that  plaintiff  was  entitled  to  the  posses- 
sion of  the  premises,  and  the  objection  to  the  reception  of 
evidence  in  support  of  her  claim  for  damages  occasioned  by 
an  invasion  of  her  right  of  property  was  without  merit. 

The  testimony  regarding  the  value  of  the  property  de- 
stroyed was  conflicting.  Without  reciting  it,  we  may  say  that 
there  was  substantial  evidence  to  sustain  the  finding  of.  the 
jury  that  the  goods  were  worth  twelve  hundred  dollars. 

The  award  of  punitive  damages  was  also  justified  by  the 
evidence.  The  plaintiff,  notwithstanding  repeated  demands, 
was  unable  to  obtain  prompt  restitution  of  her  property.    She 
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was  put  off  from  time  to  time  with  excuses  which  the  jury 
may  well  have  viewed  as  mere  pretexts.  The  defendant  made 
no  claim  of  any  right  to  retain  the  jewelry  and  the  certificate 
of  deposit,  but  did  not  surrender  these  articles  until  October. 
In  that  month  plaintiff  sought  the  aid  of  the  district  attorney, 
who  communicated  with  the  defendant.  The  latter  then  de- 
posited the  certificate  and  the  jewels  in  a  bank,  where  he 
caused  them  to  be  attached  on  an  alleged  demand  against  the 
plaintiff.  These  circumstances,  together  with  other  matters 
which  appear  in  the  record,  were  ample  to  authorize  the  jury 
to  infer  that  the  defendant,  in  taking  and  retaining  the  prop- 
erty, was  actuated  by  a  spirit  of  malice  and  was  seeking,  not 
merely  to  enforce  his  rights,  but  to  oppress  the  plaintiff. 
There  is  no  merit  in  the  point  that  because  no  actual  damages 
were  recovered  for  the  taking  of  the  jewelry  and  the  certifi- 
cate, there  could  be  no  exemplary  damages.  The  argument 
assumes  that  the  exemplary  damages  were  based  on  the  taking 
of  these  items  alone.  But  the  taking  of  all  the  property  was, 
as  the  jury  may  well  have  concluded,  a  single  transaction,  and 
the  fact  that  part  of  it  was  returned  does  not  prevent  a  re- 
covery for  exemplary  damages  in  addition  to  the  value  of  the  ' 
part  lost  to  plaintiff.  Besides,  the  conduct  of  defendant  with 
reference  to  the  jewelry  and  the  certificate  might  properly 
have  been  regarded  by  the  jury  as  indicating  the  motive  and 
spirit  which  actuated  his  taking  of  the  other  property.  We 
see  no  error  in  the  instructions  on  the  subject  of  exemplary 
damages,  and  there  is  no  ground  for  holding  that  the  award 
was  excessive. 

The  alleged  errors  in  overruling  objections  to  offered  evi- 
dence were  unimportant.  They  could  not  have  worked  any 
substantial  injury  to  the  appellant. 

The  judgment  and  the  order  denying  a  new  trial  are  af- 
firmed. 

Shaw,  J.,  and  Angellotti,  J.,  concurred. 
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[L.  A.  No.  2647.    DepartiRsnt  Two — Januaxy  25,  1912.] 

FIRST  NATIONAL  BANK  OF  MONROVIA  (a  Corporar 
tion),  Respondent,  v.  MARYLAND  CASUALTY  COM- 
PANY (a  Corporation),  Appellant 

BUBGLAR7  IKSUEAKCS—EnTBT  EITKOTED  BY  MSANS  OT  TOOL8  OB  Ex- 
PLOSIVXS  USED  DiBXGTLT  UPON  SAFES — ENTBY  BY  USB  OP  COMBINA- 
TION OP  Sapb— Construction  op  Policy. — ^Under  a  policy  insuring 
a  bank  against  loss  hj  burglaxy,  which  limited  the  liability  of  the 
insurer  to  a  loss  bj  burglary  accomplished  through  entry  into  the 
bank's  safes  "by  the  use  of  tools  or  explosives  directly  thereupon," 
or,  in  the  event  that  the  property  stolen  was  taken  from  an  inner 
chest  contained  in  a  safe,  to  a  loss  accomplished  through  entry  into 
such  chest  also  ''by  the  use  of  tools  or  explosives  directly  thereupon,** 
the  ineurance  company  is  not  liable  for  a  loss  by  burglary  of  prop- 
erty taken  from  such  inner  chest,  where  entry  thereto  was  effected 
by  the  use  of  the  secret  combination  of  its  locks,  a  knowledge  of 
which  had  been  surreptitiously  acquired  by  the  burglars  while  making 
repairs  on  the  safe,  notwithstanding  entry  into  the  outer  safe  was 
made  by  the  use  of  tools  directly  upon  that  safe. 

IB. — Pleading — Suppicxency  op  Complaint — Absence  op  Demubreb. — 
In  an  action  to  recover  for  a  lose  of  property  abstracted  by  the 
burglars  from  such  an  inner  chest,  the  complaint,  after  trial  and 
in  the  absence  of  a  special  demurrer,  will  be  held  sufficient  to  state 
a  cause  of  action,  notwithstanding  it  avers  an  entry  into  the 
"safes,**  instead  of  an  entry  into  the  safe  and  chest. 

Id.^-Etidbnge — Findings  not  Sustained. — ^In  this  case  it  is  held,  upon 
a  review  ef  the  evidence,  that  the  findings  that  the  safes  mentioned 
in  the  policies  were  entered  by  the  use  of  tools  directly  thereupon 
are  not  sustained,  because  the  evidence  shows  without  conflict  that 
entry  into  the  inner  steel  burglar  proof  chest  from  which  the  valu- 
ables were  extracted  was  not  effected  by  the  use  of  tools  directly 
thereupon,  but  solely  by  the  use  and  operation  of  the  secret  com- 
bination thereof. 

iB. — Construction  op  Poucr — ^Liability  op  Insurer. — Before  an  in- 
sured is  entitled  to  recover  upon  a  policy  of  insurance  it  is  essential 
that  he  bring  himself  within  the  express  provisions  of  the  policy. 
And  while  in  the  construction  of  such  policies  the  rule  is  that 
doubtful  provisions  are  to  be  construed  in  favor  of  the  insured  and 
in  aid  of  his  right  to  recover  thereon,  the  rule  is  equally  well 
established  that  where  the  terms  of  the  policy  are  plain  and  ex- 
plicit the  court  can  indulge  in  no  forced  construction  of  the  con- 
tract to  cast  a  liability  upon  the  insurance  company  which  it  has 
not  assumed. 
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Id. — Attack  on  Finding  for  Insufficiency  of  Evidence. — A  failure 
to  object  to  evidence,  or  to  move  for  a  nonsuit,  or  to  request  speciflc 
findings,  does  not  preclude  an  appellant  from  attacking  a  finding 
on  the  ground  of  insufiiciencj  of  the  evidence  to  sustain  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County.    George  H..Hutton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  Murray  Marshall,  J.  W.  McKinley,  and  W.  R.  Millar, 
for  Appellant. 

Shankland  &  Chandler,  for  Respondent. 

L0RI6AN,  J. — This  action  is  brought  to  recover  the  sum  of 
twenty  thousand  dollars  on  four  burglary  insurance  polices 
of  five  thousand  dollars  each  known  as  the  "Peerless  Bank 
Burglary  Policy,"  issued  in  favor  of  the  plaintiff  and  under 
which  defendant  agreed  to  indemnify  the  plaintiff  from  loss 
by  burglary  accomplished  through  entry  into  the  bank 
safe  of  plaintiff  "by  the  use  of  tools  or  explosives  directly 
thereupon."  In  the  complaint  four  causes  of  action  against 
the  defendant  are  stated,  each  counting  on  one  of  the  policies 
issued.  Each  policy  had  attached  to  it  a  schedule  showing 
the  location  and  character  of  the  vault  within  which  the 
bank  safe  of  plaintiff  was  constructed,  the  character  of  the 
safe  itself — ^being  burglar  proof — and  that  within  the  safe 
(there  was  but  one)  was  contained  an  inner  steel  burglar 
proof  chest.  The  policies,  each  identical  in  terms  and  con- 
ditions were,  with  the  schedules  thereto  attached,  made  by 
proper  reference,  and  in  extenso,  parts  of  the  complaint. 

Each  policy  provided,  considering  its  provisions  solely  with 
reference  to  a  burglarious  entry  of  safes,  which  is  alone  ma- 
terial here,  that  the  defendant  would  indemnify  the  plaintiff 
"subject  to  the  following  special  and  general  agreements  which 
are  to  be  construed  co-ordinately,  as  conditions;  Safe  Burg- 
lary. A.  For  all  loss  by  burglary  of  money,  bullion,  bank 
notes,  ...  in  consequence  of  the  felonious  abstraction  of  the 
same  from  the  safe  or  safes  described  in  the  said  schedule  and 
located  in  the  banking  room  also  described  in  the  said  sched- 
ule .  •  .  by  any  person  or  persons  who  shall  make  entry  into 
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such  safe  or  safes  by  the  use  of  tools  or  explosives  directly 
thereupon,  in  the  sum  of  $5000.  .  .  .  Special  Agreements. 
A.  The  company  shall  not  be  liable:  (5)  for  loss  of  money, 
bullion,  bank  notes  .  .  .  from  a  combination  fire  and  burglar 
proof  safe  or  from  a  burglar  proof  safe  containing  an  inner 
steel  burglar  proof  chest,  unless  the  same  shall  have  been 
abstracted  from  the  chest  after  entry  also  into  the  said  chest 
effected  by  the  use  of  tools  or  explosives  directly  thereupon." 

The  complaint  in  charging  the  liability  of  defendant  in 
each  of  said  counts  under  each  policy,  alleged  that  on  the 
fourteenth  day  of  December,  1908,  "during  the  night  of  said 
day  certain  persons,  to  wit:  George  Allen  Beatty,  Ernest  W. 
Snndin,  Hatfield,  and  C.  S.  Martin,  feloniously  ab- 
stracted from  the  safes  owned  by  said  plaintiff,  and  described 
in  the  said  schedule  in  said  policy,  and  located  in  the  banking 
room  of  plaintiff,  ...  by  making  entry  into  such  safes  by 
the  use  of  tools  directly  thereupon,  the  sum  of  $29,725.50." 

No  demurrer  to  the  complaint  was  interposed  by  defendant. 
The  answer  denied  that  the  persons  mentioned  in  the  com- 
plaint feloniously  abstracted  any  sum  of  money  from  "the 
safe  owned  by  plaintiff  and  described  in  any  of  the  schedules 
in  the  policy  set  forth  ...  or  from  any  safe  owned  by  plain- 
tiff by  making  entry  into  such  safe  or  any  safe,  in  any  manner 
whatsoever,"  or  "that  any  person  made  entry  into  any  of  the 
safes  or  safes  mentioned  in  plaintiff's  complaint  by  the  use  of 
tools,  or  any  tool,  directly  thereupon,  or  by  the  use  of  tools,  or 
any  tool,  in  any  manner  whatsoever."  Certain  special  defenses 
arising  under  some  of  the  provisions  of  the  policy  were  set 
np, — namely,  that  C.  S.  Martin  had  been  an  employee  of  plain- 
tiff in  making  repairs  about  the  vault  and  safe  of  plaintiff 
and  while  so  employed  had  acquired  knowledge  of  the  com- 
binations of  the  vault  and  safe,  had  disarranged  the  time- 
lock  and  had  concocted  the  burglary  in  conjunction  with  the 
others  who  were  alleged  in  the  complaint  to  have  participated 
in  it;  also  that  the  entry  into  the  safe  and  abstraction  of  the 
money  therefrom  was  wholly  the  result  of  the  undue  expos- 
ure of  the  safe  on  the  part  of  plaintiff  while  ^lartin  was  em- 
ployed in  making  the  repairs  upon  it. 

The  cause  was  tried  by  the  court.  Its  findings  were  against 
the  special  defenses  interposed  by  defendant  and  also  against 
it  npon  the  main  issue,  the  court,  as  to  the  latter,  making  two 


Digitized  by 


Google 


64  First  Nat.  Bank  v.  ALvbyland  Cas.  Co.     [162  CaL 

findings:  1.  That  on  the  day  named  in  the  complaint  Beatty, 
Snndin,  and  Hatfield  feloniously  abstracted  the  sum  of  $29,- 
725.50  from  the  "safe  owned  by  plaintiff  and  described  in 
the  schedules  m  the  burglar  policies  in  controversy  ...  by 
making  entry  into  such  safes  by  the  use  of  tools  directly 
thereupon,  to  wit,  a  screw-driver,  a  sledge  hammer  and  a 
key";  the  other  that  said  money  was  feloniously  abstracted 
by  said  persons  "from  said  safes  described  in  the  schedules 
...  by  making  entry  into  such  safes  by  the  use  of  tools  di- 
rectly thereupon,  to  wit>  by  the  use  of"  the  same  instru- 
mentalities. 

Judgment  was  entered  in  favor  of  plaintiflf  for  $19,500.68, 
the  court  finding  as  the  evidence  showed,  that  subsequent  to 
the  burglary  and  before  the  trial  of  the  action,  the  perpetra- 
tors above  named  were  apprehended  and  money  and  property 
of  the  value  exceeding  ten  thousand  dollars  were  received  from 
them  and  turned  over  to  plaintiff. 

No  motion  for  a  new  trial  was  made  by  defendant  but  it  ap- 
peals directly  from  the  judgment  on  a  bill  of  exceptions. 

The  principal  grounds  urged  for  a  reversal  are:  1.  That 
the  complaint  fails  to  state  a  cause  of  action  against  the  de- 
fendant; and  2.  That  the  findings  of  the  court  that  the 
safe,  or  safes,  described  in  the  schedules  and  covered  by  the 
policies  was,  or  were,  entered  by  the  use  of  tools  directly 
thereupon,  is  not  sustained  by  the  evidence. 

As  to  the  attack  on  the  complaint.  In  this  regard  it  is  in- 
sisted that  as,  by  the  terms  of  the  policies,  the  defendant  could 
only  be  liable  where  tools  were  used  not  only  on  the  safe  itself, 
but  upon  the  inner  burglar  proof  chest  contained  in  the  safe, 
it  was  necessary,  in  order  to  state  a  cause  of  action  against 
defendant,  to  allege  facts  showing  that  the  entry  into  the 
<jafe  and  into  the  burglar  proof  chest  in  which  the  money  was 
contained,  was  effected  by  the  use  of  tools  directly  on  the  safe 
and  directly  upon  the  burglar  proof  chest;  that  the  schedules 
attached  to  the  policies  show  that  there  was  but  one  safe  and 
that  it  contained  an  inner  burglar  proof  chest,  and  that  an 
allegation  that  the  "safes"  of  plaintiff  were  burglariously 
entered  by  the  use  of  tools  directly  thereupon,  is  not  an  alle- 
gation that  the  chest  was  so  entered. 

We  do  not  think  this  point  well  taken,  or,  at  least,  in  the 
absence  of  any  special  demurrer  to  the  complaint,  that  de- 
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fendant  can  be  now  permitted  to  make  it.  The  policies  in- 
gared  the  plaintiff  against  burglary  by  entry  into  the  safe 
and  the  burglar  proof  chest.  It  is  true  that  in  the  policies  the 
safe  and  the  inner  burglar  proof  chest  are  mentioned  as  separ- 
ate and  distinct  from  each  other,  and  in  seeking  to  fix  liability 
on  defendant  for  a  burglarious  entry  into  the  safe  and  chest 
it  would  have  been  more  correct  to  describe  the  entry  to  have 
been  made  into  the  safe  and  chest,  rather  than  to  have  de- 
scribed it  as  an  entry  into  the  "safes."  But  as  the  policies 
covered  an  entry  into  both  the  safe  and  the  chest,  we  do  not 
think  an  allegation  that  the  entry  was  made  into  the  "safes" 
of  the  plaintiff  was  radically  a  failure  to  state  a  cause  of  ac- 
tion within  the  terms  of  the  policy.  The  complaint  alleged 
the  entry  to  have  been  made  into  the  "safes"  described  in  the 
policies  and  the  answer  referred  to  them  in  the  same  terms. 
The  case  was  tried  on  the  theory  that  the  complaint  suflELcient- 
ly  described  the  thing  or  things  which  were  buglarized  and 
for  which  plaintiff  claimed  defendant  to  be  liable  under  the 
policies,  and  while  to  bring  it  exactly  within  the  terms  of  the 
policies  the  complaint  should  have  alleged  the  entry  to  have 
been  made  both  into  the  safe  and  inner  chest  contained  there- 
in, still  the  failure  to  do  so  cannot,  after  trial  and  judgment, 
be  made  the  basis  of  attack  on  the  sufficiency  of  the  complaint. 
The  defendant  should  have  taken  advantage  of  this  point  by 
special  demurrer  for  ambiguity  or  uncertainty. 

The  second  point  is  on  the  sufficiency  of  the  evidence  to 
sustain  the  findings,  that  entry  was  made  into  the  safe  or 
safes  of  plaintiff  described  in  the  schedule  and  referred  to  in 
the  policies  by  the  use  of  tools  directly  thereupon. 

There  is  practically  no  dispute  as  to  how  the  burglary  was 
effected. 

The  banking  business  of  the  plaintiff  is  conducted  at  Mon- 
rovia, Los  Angeles*  County.  In  June,  1908,  the  president  of 
the  bank  entered  into  a  contract  with  the  Parcells  Safe  Com- 
pany, engaged  in  the  business  of  supplying  safes,  vault  doors, 
and  in  doing  bank  contract  work,  to  furnish  vault  lining, 
doors,  and  safes  and  properly  install  them  on  premises  in 
Monrovia,  to  which  the  bank  contemplated  moving  its  bank- 
ing business.  In  consideration  of  this  contract  for  the  new 
work,  the  Parcells  Safe  Company  agreed  to  do  certain  work 
about  the  vault  and  safe  on  the  old  bank  premises — ^to  make 
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certain  repairs  on  the  vault  and  safe  doors,  plumb  them  up 
and  renovate  and  clean  them  generally,  including  the  locks 
and  bolts,  and  repaint  the  safe  with  aluminum. 

The  vault  on  the  old  premises  was  of  brick  with  an  outer 
vault  door  secured  by  a  combination  lock.  Inside  the  vault 
was  another  door  with  a  vestibule,  or  space,  between  it  and 
the  outer  vault  door,  this  second  door  opening  with  a  key. 
The  safe  was  inside  the  vault  beyond  this  inner  or  vestibule 
door,  and  the  door  thereof  was  secured  by  a  combination  lock 
and  a  timelock.  Inside  the  safe  was  an  inner  steel  burglar 
proof  chest  in  which  the  money  of  the  bank  was  kept,  and 
this  was  secured  only  by  a  combination  lock.  The  safe  and 
timelock  were  of  a  pattern  in  use  a  great  many  years  ago. 

The  Parcells  Company  contracted  with  one  Charles  S.  Mar- 
tin, George  A.  Beatty,  and  E.  W.  Sundin  to  do  the  work  of 
installing  the  vault  and  safes  in  the  new  bank  building,  and 
the  renovating  and  repairing  of  the  vault  and  the  safe  just 
described  in  the  old  one.  Martin  was  a  well  known  safe  and 
vault  expert,  and  the  agent  of  the  Parcells  Company  took 
him  to  the  bank  and  introduced  him  to  the  president  thereof 
as  the  man  who  would  attend  to  the  repairing,  renovating, 
and  cleaning  of  the  vault  and  safe  then  in  use  by  the  bank. 
Martin  went  to  work  about  the  vault  and  safe  and  was  en- 
gaged there  during  the  banking  hours  from  the  1st  to  the 
10th  of  December,  and  performed  for  the  Parcells  Company 
the  work  which  they  had  contracted  with  him  to  do.  While 
80  employed,  his  movements  and  work  about  the  premises 
were  supposed  to  be  constantly  under  observation  by  some  of 
the  officers  of  the  bank  working  in  the  banking  room,  and  who 
had  been  instructed  to  make  note  of  them.  Beatty  and  Sun- 
din  at  no  time,  imtil  the  night  of  the  burglary,  were  upon  the 
old  bank  premises.  They  were  working,  installing  the  vault 
and  safe  in  the  new  bank  premises.  Notwithstanding  the 
precautions  taken  by  the  bank  officers  to  observe  the  move- 
ments of  Martin,  the  latter  while  at  work  about  the  vault 
and  safe  and  the  locks  and  bolts  connected  therewith,  secretly 
acquired  knowledge  of  the  combinations  upon  the  doois  of 
the  vault  and  safe  and  the  combination  of  the  inner  steel 
chest.  He  also,  while  cleaning  up  the  timelocks  and  bolts  on 
the  inner  side  of  the  safe  door,  removed  from  the  timelock  a 
pin  which  he  shortened  and  replaced.    His  object  in  shortening 
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the  pin  was  so  that  a  hook  which  is  suspended  from  the  piQ 
while  the  timelock  is  running  and  in  operation,  could  be  jarred 
off  the  pin  by  heavy  blows  directed  upon  the  outside  of  the 
safe  door,  thereby  releasing  the  dogging  or  locking  bar  from 
the  bolts  of  the  safe  and  allowing  the  door  thereof  to  be  open- 
ed by  the  combination.  Martin  also  fashioned  a  key  whereby 
the  inner  vestibule  door  of  the  vault  could  be  opened.  Hav- 
ing acquired  this  information  as  to  the  combinations,  and 
manipulated  the  timelock,  Martin  entered  into  an  arrange- 
ment with  Beatty  and  Sundin.  who  like  himself  had  practical 
expert  knowledge  of  the  safe  and  lock  business,  and  with  an- 
other party  named  Edward  Hatfield,  to  burglarize  the  bank. 
He  furnished'  his  associates  with  a  card  upon  which  he  had 
written  the  combinations  of  the  vault,  safe,  and  inner  chest 
doors,  gave  them  the  key  to  the  vestibule  door,  and  instructed 
them  how  the  timelock  had  been  manipulated  by  him  so  that 
it  could  be  rendered  ineffective  by  the  use  of  a  hammer. 
Supplied  with  this  information,  on  the  night  of  December  14, 
1908,  Beatty,  Sundin,  and  Hatfield  proceeded  from  Los  An- 
geles to  Monrovia  to  carry  out  their  scheme  of  robbing  the 
bank.  Martin  did  not  accompany  them,  having  left  several 
days  previously  for  Ventura,  so  as  to  be  able  to  prove  an 
alibi  should  suspicion  be  directed  to  him  on  account  of  his 
recent  employment  about  the  bank  premises.  Reaching  Mon- 
rovia Beatty  effected  an  entrance  to  the  bank  premises  through 
a  window,  carrying  with  him  a  bag,  containing  a  screw-driver, 
plyers,  other  small  tools,  and  two  heavy  hammers.  He  alone 
entered  the  bank  premises  and  alone  actually  perpetrated  the 
burglary.  With  the  combinations  furnished  by  Martin  he 
readily  opened  the  vault  door,  entered  and  turned  on  the 
electric  light  in  the  vault.  He  then,  for  the  purpose  of  pre- 
venting any  one  from  entering  the  vault  while  he  was  at  work, 
changed  the  combination  on  the  vault  door  and  locked  it. 
He  opened  the  inner  vestibule  door  with  the  proper  key  there- 
for, which  he  found  hanging  up  within  the  vault  He  then 
tried  the  combination  on  the  safe  door  but  was  unable,  as 
he  testified,  to  open  it  on  account  of  the  timelock  being  set, 
and  then  proceeded  to  operate,  as  directed  by  Martin,  on  the 
timelock.  He  struck  the  handle  of  the  doors  several  times 
with  a  large  hanmier,  but  noticing  that  the  handle  was  being 
■lightly  bent  without  producing  any  effect  upon  the  timelock, 
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he  ceased  his  attack  at  this  point.  He  was  desirous  of  accom> 
plishing  the  burglary  without,  if  possible,  leaving  any  indi- 
cations or  marks  of  how  it  was  effected.  Observing  several 
depositor  passbooks  in  the  vault,  he  took  one  and  placed  it 
over  a  point  opposite  the  timrtock-dial,  struck  several  blows 
upon  it  with  the  hammer,  with  the  result  that  the  hook  on 
the  timelock  was  jarred  off  the  pin  which  held  it  in  position, 
and  which  had  been  manipulated  by  l^Iartin  so  that  this  might 
be  accomplished.  The  bolts  being  thus  released  from  the 
operation  of  the  timelock,  he  then  worked  the  combination 
and  opened  the  safe  door,  which  brought  him  into  the  presence 
of  the  inner  steel  burglar  proof  chest,  containing  the  money 
of  the  bank.  This  was  secured  by  a  combination  lock  only, 
which  Beatty  readily  worked  from  the  information  of  the  com- 
binations furnished  by  Martin,  opened  the  chest,  took  out  the 
money  deposited  therein — $29,725.50 — and  placed  it  in  his 
toolbag.  Beatty  had  been  directed  by  Martin,  after  he  had 
secured  the  money  from  the  inner  chest,  to  readjust  the  time- 
lock  and  put  it  in  running  condition,  so  that  suspicion  might  be 
cast  on  some  of  the  employees  of  the  bank  familiar  with  the 
various  combinations  thereof,  that  they  had  abstracted  the 
money.  Beatty  unfastened  the  rim  of  the  timelock  and  pro- 
ceeded to  do  this,  but  while  doing  so,  as  he  testified,  his  con- 
science revolted  against  throwing  the  blame  on  some  innocent 
man,  so  that  while  he  readjusted  the  hook  and  left  the  timelock 
in  apparent  proper  condition,  he,  however,  effectually  dis- 
arranged another  portion  of  its  mechanism  so  as  to  indicate 
to  any  expert  safe  and  lock  man,  who  might  be  called  in  to 
examine  the  timelock,  that  the  job  had  been  done  by  some 
one  familiar  with  safes  and  locks.  Having  so  adjusted  the 
timelock  from  the  inside,  Beatty  shut  the  burglar  proof  chest 
from  which  he  had  taken  the  money  and  locked  it.  He  locked 
also  the  safe  door,  and  having  readjusted  the  original  com- 
bination on  the  vault  door,  which  he  had  changed  when  he 
first  entered  the  vault,  went  out  and  locked  that  also.  Leav- 
ing the  bank  premises,  Beatty  and  his  companions  returned 
to  Los  Angeles.  The  money  was  divided  equally  between 
the  four  participants  in  the  burglary — Martin  subsequently 
receiving  his  share — and  Beatty,  Sundin,  and  Hatfield  im- 
mediately  left  Los  Angeles  for  other  localities.  The  officials 
of  the  bank  the  next  morning  discovered  that  the  money  of 
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the  bank  had  been  abstracted  from  the  inner  chest  but  were 
unable  to  ascertain  how  it  had  been  accomplished.  Some  days 
afterward  an  expert  safe  and  locksmith,  who  was  called  in  to 
examine  the  safes  and  the  timelock,  discovered  that  the  time- 
lock  had  been  tampered  with,  but  no  definite  information  upon 
the  subject  of  who  tampered  with  it  or  why  it  was  done  was 
obtained  until  after  the  arrest  of  Beatty,  Sundin,  and  Mar- 
tin. It  does  not  appear  what  became  of  Hatfield.  Beatty, 
Sundin,  and  Martin  were  convicted  and  sentenced  to  terms 
in  the  state  prison.  After  their  arrest  and  before  conviction 
Beatty  confessed  to  his  participation  in  the  burglary  and  the 
respective  parts  therein  taken  by  Martin  and  his  other  associ- 
ates, and  pointed  out  and  demonstrated  to  the  authorities  and 
the  officers  of  the  bank  how  the  timelock  had  been  fixed  by 
Martin  and  operated  on  by  him  in  securing  an  entrance  to  the 
safe.  He  and  Sundin  were  also  witnesses  on  behalf  of  plain- 
tiff to  the  same  effect  on  the  trial  of  this  cause,  and  the  details 
of  the  burglary  are  recited  here  from  their  testimony,  which 
was  the  only  direct  evidence  on  the  subject. 

In  addition  to  the  above  there  is  evidence  that  when  some 
safe  and  lock  experts  examined  the  safe  and  timelock  and  the 
inner  burglar  proof  chest  after  the  burglary  had  been  commit- 
ted, one  of  them  discovered  inside  of  the  burglar  proof  chest 
some  marks  like  file  marks — ^two  of  them — from  which  one 
would  be  enabled  to  line  up  the  dial  oq  the  inside  of  the  chest. 

This  being  the  evidence  in  the  case,  it  is  insisted  by  appel- 
lant that  the  findings  of  the  court  that  the  safes  of  plaintiff 
mentioned  in  the  schedules  and  referred  to  in  the  policies 
were  entered  by  the  use  of  tools  directly  thereupon  (consid- 
ering the  safe  proper  and  the  inner  steel  burglar  proof  chest 
as  embraced  within  the  descriptive  term  "safes"  mentioned 
in  the  findings)  is  not  sustained  by  the  evidence,  because  the 
evidence  all  shows  that  entry  into  the  inner  steel  burglar 
proof  chest  was  not  effected  by  the  use  of  tools  directly 
thereupon,  but  solely  by  the  use  and  operation  of  the  secret 
combination  thereof. 

We  think  this  point  is  clearly  well  taken. 

Before  one  is  entitled  to  recover  upon  a  policy  of  insur- 
ance it  is  essential  that  he  bring  himself  within  the  express 
provisions  of  the  policy.  While  in  the  construction  of  insur- 
ance policies  the  rule  is  that  doubtful  provisions  are  to  be 
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construed  in  favor  of  the  insured  and  in  aid  of  his  right  to 
recover  thereon,  the  rule  is  equally  well  established  that  where 
the  term§  of  the  policy  are  plain  and  explicit  the  court  can 
indulge  in  no  forced  construction  of  the  contract  to  east  a 
liability  upon  the  insurance  company  which  it  has  not  as- 
sumed. The  policies  which  were  issued  to  the  plaintiff  were 
not  general  policies  against  burglary,  but  against  burglary 
committed  by  the  use  of  tools  or  explosives,  not  only  upon  the 
safe  itself,  but  if  it  contained  an  inner  burglar  proof  chest, 
by  the  use  of  tools  also  upon  such  chest.  There  can  be  no 
question  of  this,  as  the  policies  clearly  so  declare.  Now  as 
the  policies  and  schedules  attached  to  the  complaint  show 
that  there  was  an  inner  steel  burglar  proof  chest  within  the 
safe,  it  was  necessary  for  the  plaintiff,  before  it  could  fix  any 
liability  on  the  defendant  under  the  plain  terms  of  the  policies, 
to  show  that  the  entry  was  made  not  only  into  the  safe  itself, 
but  also  into  the  inner  burglar  proof  chest,  from  which  the 
money  was  taken,  by  the  use  of  tools  or  explosives  directly 
upon  that  chest.  This  the  evidence  not  only  fails  to  show,  but, 
on  the  contrary,  it  is  clearly  shown  that  the  entrance  to  the 
inner  steel  chest  was  effected  by  Beatty  solely  by  the  use  of 
the  combination  thereof  which  had  been  furnished  him  by 
Martin.  But  the  risk  assumed  by  the  appellant  was  not  for 
loss  sustained  through  use  of  the'secret  combination  on  the 
safes  or  chest  of  the  insured,  whether  it  was  by  somebody  con- 
nected with  the  business  of  the  insured,  or  surreptitiously  and 
secretly  acquired  and  used  by  some  one  unconnected  therewith. 
The  policies  are  burglary  policies — so  specifically  designated 
— and  when,  under  them,  the  respondent  assumed  risk  for  an 
entry  made,  not  only  into  the  safe  but  also  into  the  inner 
chest,  by  means  of  tools  or  explosives  directly  thereupon,  it 
meant  an  entry  effected  by  the  employment  of  violence — ^the 
use  of  burglar's  tools  or  explosives,  such  as  are  employed  by 
burglars  to  force  an  entrance  into  safes  and  chests  of  the 
character  described  in  the  policies.  The  risk  which  the  in- 
surance company  assumed  was  not  against  burglary  however 
accomplished,  but  only  against  burglary  by  the  use  of  tools  or 
explosives.  It  may,  of  course,  be  conceded  that  the  entry  into 
the  safe  itself  was  effected  partially  by  the  use  of  the  hammer 
operating  to  disarrange  the  timelock  after  it  had  been  ad- 
justed by  Martin  so  that  this  might  be  accomplished,  and  part- 
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ly  by  the  use  of  the  combination  which  could  be  used  after 
the  timelock  had  become  ineffective.  And,  for  present  pur- 
poses, it  may  be  conceded  that  the  entry  into  the  safe  was 
made  by  the  use  of  tools  directly  upon  the  safe.  But  to 
make  the  defendant  liable  under  the  provisions  of  the  policy 
it  was  incumbent  on  plaintiff  to  prove  that  not  only  was  entry 
made  into  the  safe  by  use  of  tools,  but  that  tools  were  used 
directly  upon  the  inner  chest  itself.  Now  there  is  not  a  parti- 
cle of  evidence  that  any  tools  were  used  to  effect  an  entrance 
into  the  chest  itself,  as  the  only  witness  who  testified  as  to 
the  method  employed  to  open  it  was  Beatty,  and  his  evidence 
is  that  he  opened  it  by  using  the  combination,  knowledge  of 
which  Martin  had*  secretly  secured  and  furnished  him.  His 
testimony  shows  clearly  and  absolutely  that  no  tools  were 
used  by  him  upon  the  chest  at  all.  This  being  true,  when 
the  court  found  that  the  safes  mentioned  in  the  policies  and 
schedules — including  the  safe  proper  and  chest  under  the 
comprehensive  term  "safes" — ^were  entered  by  the  use  of  tools 
used  directly  thereon,  to  wit:  a  screw-driver,  key,  and  sledge 
hammer,  it  made  a  finding  having  no  sufficient  support  in  the 
evidence  whatever  as  far  as  the  entry  into  the  inner  chest  was 
concerned,  and  as  the  liabilit}^  of  the  defendant  was  not  only 
for  an  entry  into  the  safe  by  such  means,  but  also  into  the 
inner  chest  by  the  same  means,  and  the  entry  of  the  latter 
was  not  so  accomplished,  no  liability  of  the  defendant  under 
the  terms  of  the  policies  attached,  and  the  court  undertook 
to  fix  by  its  findings  a  responsibility  when  the  evidence  showed 
that  none  had  been  proven. 

Counsel  for  respondent  recognizing,  as  they  clearly  must, 
that  no  liability  could  be  cast  on  the  appellant  under  the  terms 
of  the  policies  unless  the  evidence  showed  that  an  entrance 
was  effected  not  only  into  the  safe  itself,  but  also  into  the 
inner  burglar  proof  chest  as  well,  by  means  of  tools  used 
to  effect  an  entrance  into  both,  assert  that  there  was  in  fact 
evidence  in  the  case  of  the  use  of  tools  upon  the  inner  chest. 
This  claim  is  based  on  the  evidence  of  the  expert  heretofore 
referred  to,  called  by  the  respondent  after  the  burglary  had 
been  committed  to  ascertain  how  it  had  been  accomplished. 
This  witness,  testifying  generally  in  the  case  as  to  his  exam- 
ination of  the  safes  and  the  locks  and  inner  chest,  stated  that 
he  had  discovered  on  the  inside  of  the  inner  steel  chest  some 
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marks  made  by  a  file,  or  some  other  instrument,  which  would 
enable  a  person  to  line  up  the  dial  on  the  inside  of  the  chest. 
This,  respondent  claims,  sufficiently  shows  that  entry  was  ac- 
complished into  the  chest  by  the  use  of  tools  directly  thereon. 
But  it  shows  nothing  of  the  kind.  The  instrument  with  which 
these  marks  were  made  on  the  chest  may  have  been  a  tool,  and 
if  a  file  it  was,  of  course,  one,  but  it  was  not  a  tool  through 
the  direct  use  of  which  entry  into  the  inner  chest  was  effected. 
Nor  does  the  testimony  of  the  expert  indicate  that  the  entry 
into  the  chest  was  effected  by  means  of  these  tool  marks,  be- 
cause they  were  on  the  "inside  of  the  chest,"  and  could  afford 
no  advantage  to  one  operating  upon  the  chest  when  locked 
by  the  combination.  Aside  from  this,  there  is  not  a  particle 
of  evidence  of  any  one  as  to  when  or  by  whom  these  matks 
were  made,  or  that  an  entrance  into  the  chest  was  effected  by 
the  use  of  the  tool  with  which  they  were  made.  There  is 
nothing  to  show  that  any  tool  was  used,  or  that  the  marks  were 
made  by  Martin  or  Beatty,  or  that  they  were  made  or  used  in 
connection  with  the  burglary.  How  the  entrance  into  the  chest 
was  effected  is  not  at  all  in  dispute.  Martin  gave  Beatty  the 
combination  to  the  chest  on  a  card,  and  Beatty  testified  that 
in  opening  the  chest  he  used  the  combination  that  Martin 
had  furnished  him. 

It  is  insisted,  however,  by  respondent  that  appellant  is 
estopped  from  here  asserting  that  the  evidence  is  insuflicient 
to  support  the  findings  that  the  safes  described  in  the  policies 
and  schedules  were  entered  by  the  use  of  tools  directly  there- 
upon as  far  as  the  findings  are  addressed  to  an  entrance  into 
the  inner  steel  chest  as  one  of  the  safes  referred  to  in  the 
findings.  In  this  regard  it  is  insisted  that  no  objections  were 
made  on  the  trial  to  evidence  offered  to  show  entry  into  the 
"safe"  or  "safes";  no  motion  for  a  nonsuit  on  the  ground 
that  the  entry  into  the  chest  was  the  vital  issue ;  that  no  find- 
ing was  asked  for  by  appellant  to  distinguish  between  a 
safe  and  an  inner  chest;  that  the  pleadings  on  both  sides  de- 
scribed the  things  burglarized  as  "safes,"  and  the  case  was 
tried  on  the  theory  that  the  burglary  of  the  safe  was  a  bur- 
glary of  each  and  all  of  its  parts,  one  of  which  was  the  inner 
chest. 

We  perceive  no  merit  in  this  claim.  It  would  be  idle  to 
attempt  to  elaborate  the  proposition  that  a  failure  to  object 
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to  evidence,  or  to  move  for  a  nonsuit,  or  request  specific 
findings,  precludes  an  appellant  from  attacking  a  finding  on 
the  ground  of  insufficiency  of  the  evidence  to  sustain  it. 

As  to  the  issues  made  by  the  pleadings  and  the  theory  upon 
which  the  case  was  tried,  the  claim  of  respondent  is  equally 
without  merit.  While  we  have  held  that  the  complaint  in 
charging  a  burglary  of  the  safes  mentioned  in  the  schedules 
and  policies  sufficiently  stated  a  cause  of  action  to  defeat  an 
objection  to  its  sufficiency  as  a  pleading,  made  for  the  first 
time  on  this  appeal,  this  did  not  obviate  the  necessity  of  the 
respondent  proving  a  case  on  the  trial,  bringing  the  liability 
of  the  appellant  within  the  clear  terms  of  the  policy  as  set 
forth  in  the  complaint — showing  an  entry  into  both  the  safe 
and  the  inner  chest  by  the  use  of  tools  directly  upon  both. 

Nor  was  the  case  tried  on  the  theory  that  the  burglary  of 
the  safe  and  the  burglary  of  the  inner  chest  was  one  and  the 
same  thing  and  equally  within  either  one  of  the  clauses  of  the 
policy.  In  making  its  case,  respondent  proved  by  the  same 
witness — ^Beatty,  who  was  the  only  witness  detailing  the  cir- 
cumstances of  the  burglary — ^how  and  by  what  means  entrance 
into  the  vault,  safe,  and  inner  chest  was  effected.  The  appel- 
lant did  not  question  the  accuracy  of  the  testimony  of  Beatty 
as  to  how  he  effected  an  entry  into  the  vault  or  inner  chest. 
Entry  into  the  vault  was  not  covered  by  the  policies,  and 
entry  into  the  inner  chest  was  shown  by  the  testimony  of 
Beatty  not  to  have  been  made  in  a  manner  which  would  make 
the  appellant  liable  under  the  policies.  It  is  true  that  ap- 
pellant undertook  to  prove  that  the  timelock  on  the  safe  had 
been  so  tampered  with  before  the  night  of  the  burglary  as 
to  render  it  wholly  inefficient  as  a  timelock,  but  in  a  different 
manner  than  as  stated  by  Beatty ;  that  the  dogging  or  locking 
bar  operated  by  it  did  not  work  on  that  night  so  as  to  lock 
the  safe  at  all;  that  the  safe  was  only  in  fact  locked  by  the 
combination,  and  that  Beatty's  statement  of  the  use  of  a 
hammer  to  disarrange  the  hook  on  the  pin,  thereby  releasing 
the  locking  bar  and  permitting  the  opening  of  the  safe  by 
the  combination,  was  untrue,  and  that  he  in  fact  opened  it  by 
the  use  of  the  combination  alone.  But  the  fact  that  appellant 
questioned  or  disputed  the  method  by  which  Beatty  effected  an 
entrance  to  the  safe,  in  an  effort  to  show  that  even  his  entry 
into  the  safe  itself  was  not  effected  by  the  means  designated 
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in  the  policies,  did  not  preclude  the  defendant  from  insisting 
that  even  if  entry  into  the  safe  itself  was  effected  by  the 
nse  of  tools,  still,  as  appellant  only  assumed  the  risk  of  the 
loss  of  money  abstracted  from  the  inner  steel  burglar  proof 
chest  contained  within  the  safe  "after  entry  into  such  chest 
effected  by  the  use  of  tools  directly  thereupon,"  that  as  the 
entry  into  the  chest  was  not  effected  by  that  means,  no  liabil- 
ity against  appellant  was  shown,  nor  was  it  precluded  from 
attacking  a  finding  casting  such  liability  on  it  when  there  was 
no  evidence  whatever  to  support  it 

The  judgment  appealed  from  is  reversed. 

Melvin,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  F.  No.  5771.    Department  One. — January  26,  1912.] 

LEONARD  J.  BRESETTB,  Appellant,  v.  E.  B.  &  A.  L. 
STONE  COMPANY  (a  Corporation),  Respondent. 

Negligence — ^Master  and  Sebvant — Assumption  of  Risk  of  Exposed 
Gearing. — A  man,  although  inexperienced  in  the  nae  of  machinery, 
who  is  employed  as  an  oiler  in  and  about  a  rock  crusher,  the  exposed 
condition  of  the  gearing  of  which  was  perfectly  obvious  and  patent 
to  any  casual  observer,  is  charged  with  knowledge  of  the  risk  en- 
tailed in  working  over  the  gearing,  and  that  if  he  allowed  his  hands 
or  arms  to  come  in  contact  with  the  gearing  he  would  be  severely 
injured. 

Id. — ^Pleading  —  General  Allegation  of  Absence  of  Knowledge  — 
Specific  Alu:oations  Showing  Knowledge  of  Defects. — In  an 
action  by  such  employee  to  recover  damages  for  personal  injuries 
occasioned  by  coming  in  contact  with  such  exposed  gearing,  a  com- 
plaint, notwithstanding  a  general  allegation  of  the  absence  of  knowl- 
edge on  the  part  of  the  employee  of  the  danger  incident  to  his  work, 
is  demurrable,  if  the  specific  allegations  thereof  show  that  he  must 
have  known  of  the  defects  and  the  danger  therefrom. 

Id. — Assumption  of  Bisk— Knowledge  of  Bisk  Defeats  Becovery. — 
Under  the  law  of  this  state  as  it  existed  at  the  time  of  the  accident 
in  question,  (Civil  Code,  sec.  1970),  such  employee,  by  voluntarily 
entering  upon  and  continuing  in  his  employment  to  the  time  of  the 
accident,  a  period  of  nearly  two  months,  without  making  any  com* 
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plaint  as  to  the  eonditiona,  and  with  full  knowledge  of  the  defect 
and  with  a  full  understanding  and  appreciation  of  the  dangers  there- 
from attendant  upon  the  performance  of  his  dutiee  aa  oiler,  as- 
sumed the  risk  of  his  employment,  and  cannot  recover  for  injuries 
Tesulting  therefrom,  notwithstanding  the  employer  was  negligent  in 
failing  to  instruct  him  of  the  dangers  attending  his  employment,  or 
in  failing  to  furnish  him  a  safe  place  in  which  to  work. 

Id. — Failubb  to  Instbugt  as  to  Obvious  Damoeb. — An  employer  is  not 
guilty  of  negligence  productive  of  injury  in  failing  to  instmet  an 
employee  as  to  a  perfectly  obvious  danger. 

ID. — Pleading — Anticipating  Defenses  of  Contbibutobt  Nsougbncx 
AND  Assumption  of  Risk. — While  it  is  not  essential  for  a  plaintiff 
in  his  complaint  to  anticipate  either  the  defense  of  eontributory 
negligence  or  assumption  of  risk  by  alleging  facts  negativing  either, 
stiU  the  rule  is  well  established  that  where  the  allegations  of  the 
complaint  do  affirmatively  show  contributory  negligence  or  assump- 
tion by  the  plaintiff  of  the  peril  producing  injury,  the  pleading  fails 
to  state  a  cause  of  action  for  damages. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  Comity  of  San  Francisco.    G.  A.  Sturtevant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Costello  &  Costello,  and  A.  W.  Brouillet,  for  Appellant. 

Heller,  Powers  &  Ehrman,  and  Sydney  Schlesinger,  for 
Respondent. 

ANGELLOTTI,  J. — This  is  an  action  for  damages  for  per- 
sonal injuries  alleged  to  have  been  suffered  by  reason  of  the 
negligence  of  defendant.  A  demurrer  was  sustained  to  plain- 
tiff's second  amended  complaint,  and  judgment  went  for  de- 
fendant.   This  is  an  appeal  by  plaintiff  from  such  judgment. 

The  complaint  contained  two  counts.  Facts  shown  by  each 
are  as  follows:  Defendant  was  the  owner  of  a  roek  crusher, 
which  it  was  operating.  On  November  15,  1908,  plaintiff,  who 
had  up  to  that  time  followed  the  occupation  of  a  barber,  and 
had  never  at  any  time  had  any  experience  in  the  care  and 
operation  of  machinery,  was  employed  by  defendant  as  oiler 
in  and  about  said  rock  crusher.  He  continued  in  the  service 
of  defendant  as  such  oiler  from  November  15,  1908,  to  Janu- 
ary 10,  1909,  being  at  all  times  under  the  supervision  and  di- 
rection of  one   Patrick   Martin,  the   manager    and   general 
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superintendent  of  defendant.  On  said  January  10th,  while 
performing  his  duties  as  such  oiler,  he  was  severely  injured 
•*while  in  the  act  of  reaching  over  the  gear  wheel  in  motion 
with  his  left  hand  in  order  to  locate  the  oil  hole  preparatory  to 
oiling  the  said  machinery,  by  having  his  jumper  sleeve  on  his 
left  arm  caught  in  certain  gearing,"  with  the  result  that  his 
left  arm  was  drawn  into  said  gearing,  up  to  the  left  shoulder, 
and  injured  to  such  an  extent  as  to  require  amputation.  The 
gearing  was  without  a  cover  and  wholly  unprotected  by  guards 
or  otherwise. 

The  first  count  alleged  negligence  on  defendant's  part  in 
failing  to  instruct  plaintiff  of  the  dangers  attending  his  em- 
ployment. It  alleged  the  following  facts:  Defendant  had 
full  knowledge  of  his  inexperience  in  the  matter  of  machinery. 
Nevertheless  it  never  properly  instructed  him  and  never 
warned  him  "as  to  the  dangers  or  hazards  connected  with  the 
said  machinery."  When  he  was  instructed  as  to  his  duties  in 
the  matter  of  oiling,  the  said  machinery  was  in  motion,  and 
he  was  following  these  instructions  when  injured.  Defendant 
carelessly  and  negligently  failed  to  instruct  him  as  to  the 
proper  manner  of  oiling  the  machinery,  and  never  "cautioned 
plaintiff  as  to  the  dangerous  character  of  said  machinery." 
His  injuries  "were  caused  by  reason  of  defendant's  failure  to 
warn  said  plaintiff  of  the  dangers  attending  the  employment," 
and  by  reason  of  plaintiff's  lack  of  knowledge  of  said  dangers. 

The  second  count  alleged  negligence  producing  the  injuries 
in  the  failure  of  defendant  to  furnish  a  suitable  and  safe  place 
for  plaintiff's  work.  The  material  allegations  were  as  fol- 
lows : — 

"That  on  the  10th  day  of  January,  1909,  the  said  plaintiff, 
as  the  hired  servant  and  workman  of  said  defendant  corpora- 
tion in  and  about  the  said  rock  crusher,  was  negligently,  im- 
prudently and  carelessly  set  to  work  in  and  about  the  said  rock 
crusher,  in  an  unsuitable  and  unsafe  place  and  very  near  and 
by  certain  dangerous,  unfenced  and  unguarded  machinery; 
that  said  defendant  well  knew  that  the  said  place  at  which 
said  plaintiff  was  set  to  work  was  dangerous  and  unsafe ;  that 
said  plaintiff  was  standing  in  the  only  practicable  place  in 
which  he  could  stand  to  oil  said  machinery,  and  in  close  prox- 
imity to  said  dangerous,  unprotected  and  unguarded  gearing, 
whereby  the  said  plaintiff  was  exposed  to  great  and  unneces- 
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sary  risks  not  required  by  his  employment;  that  the  said  de- 
fendant disregarding  its  duty  to  provide  a  safe  place  for  said 
plaintiff  to  work  in,  and  disregarding  its  duty  to  use  reason- 
able and  ordinary  care  for  the  safety  of  said  plaintiff,  never- 
theless ordered  said  plaintiff  to  work  in  and  about  said  unsafe 
place,  and  plaintiff  was  injured  by  reason  of  the  unsafeness 
and  dangerous  condition  of  said  place  in  which  he  was  set  to 
work.  That  plaintiff  had  no  knowledge  of  the  unsafe  condi- 
tion of  the  said  place  in  which  he  was  required  to  work  in  and 
about  said  rock  crusher,  and  was  never  at  any  time  warned  or 
informed  as  to  the  unsafe  condition  of  said  place." 

The  allegations  of  the  amended  complaint  hereinbefore  sub- 
stantially set  forth  show  that  the  sole  reason  for  the  unfor- 
tunate injury  to  plaintiff  was  that  he  allowed  the  sleeve  of  his 
coat  to  catch  in  certain  exposed  and  uncovered  gearing  over 
which  it  was  necessary  for  him  to  reach  in  the  performance  of 
his  work  as  an  oiler.  The  complaint  in  one  count  is  substan- 
tially that  the  defendant  was  negligent  in  not  warning  him, 
he  being  a  man  inexperienced  in  the  use  of  machinery,  as  to 
the  danger  and  the  necessity  for  care  in  the  performance  of 
this  duty,  and  in  the  second  count  that  the  defendant  was 
negligent  in  setting  him  to  work  in  a  place  dangerous  by 
reason  of  the  fact  that  the  gearing  about  which  he  was  com- 
pelled to  perform  his  work  was  unprotected  and  unguarded. 
There  is  absolutely  nothing  in  the  complaint  to  intimate  that 
the  exposed  condition  of  this  gearing  was  not  obvious.  Fairly 
construed,  the  allegations  of  the  amended  complaint  affirm- 
atively show  that  the  only  condition  of  the  machinery  having 
to  do  with  plaintiff's  injury  was  patent  to  any  casual  observer, 
and  that  any  one,  no  matter  how  inexperienced  he  was  in  the 
use  or  knowledge  of  machinery,  would  necessarily  know  of  the 
risk  entailed  in  working  over  the  gearing  and  that  if  he  allowed 
his  hands  or  arms  to  come  in  contact  with  the  gearing,  he 
would  be  severely  injured.  Whatever  danger  was  attendant 
upon  the  performance  of  his  duties  by  plaintiff  in  that  place, 
was  clearly  apparent  to  any  .one.  That  danger  was  the  passi- 
bility  of  allowing  his  hands  or  arms  to  come  in  contact  with 
the  uncovered  and  unguarded  gearing.  That  one's  hands  or 
arms  will  be  hurt  if  allowed  to  become  involved  in  the  cogs  of 
moving  machinery  is  so  apparent  a  fact  that  certainly  any 
adult  must  know  it.    In  spite  of  such  a  general  allegation  of 
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the  absence  of  knowledge  on  the  part  of  the  employee  as  we 
have  in  this  case,  a  complaint  is  demnrrable  if  the  specific 
allegations  thereof  show  that  he  must  have  known  of  the  de- 
fects and  the  danger  therefrom.  (See  1  Labatt  on  Master  & 
Servant,  sec.  388 ;  Cleveland  etc.  Co.  v.  Pouters,  173  Ind.  105, 
[88  N.  E.  1073,  89  N.  E.  485].) 

Under  these  circumstances,  even  if  we  assume  that  there 
was  any  negligence  on  the  part  of  defendant  in  respect  to  the 
matters  alleged  in  either  count,  a  complete  answer  to  plain- 
tiffs action  is  to  be  found  in  the  law  relative  to  assumption  of 
risk  as  it  existed  in  this  state  at  the  time  he  received  his 
injuries.  With  full  knowledge  of  the  alleged  defect  in  the 
matter  of  the  machinery,  and  with  full  understanding  and 
appreciation  of  the  dangers  therefrom  attendant  upon  the 
performance  of  his  duties  as  oiler,  he  voluntarily  entered  upon 
the  emplojrment  and  continued  therein  to  the  time  of  his  acci- 
dent, a  period  of  nearly  two  months,  without  making  any  com- 
plaint as  to  the  conditions.  As  to  such  a  situation,  under  the 
law  as  it  was  at  the  time  of  the  accident,  there  is  practically  no 
disagreement  among  the  authorities.  The  employee  assumes  the 
risk,  and  cannot  recover  for  injuries  resulting  therefrom.  This 
rule  is  recognized  by  section  1970  of  the  Civil  Code,  where  it 
is  provided  that  mere  knowledge  by  an  employee  of  the  de- 
fective or  unsafe  character  or  condition  of  any  machinery, 
etc.,  shall  not  be  a  bar  to  recovery,  unless  it  shall  also  appear 
that  the  employee  fully  understood,  comprehended,  and  ap- 
preciated the  dangers  incident  to  its  use,  and  thereafter  con- 
sented to  use  the  same  or  continued  in  the  use  thereof.  It 
was  not  until  the  act  of  April  8,  1911  (Stats.  1911,  p.  796) 
was  enacted  that  any  attempt  was  made  to  abolish  the  defense 
of  assumption  of  risk.  The  rule  and  its  limitations  have  been 
fully  discussed  in  various  decisions  of  this  court.  (See  Long 
V.  Coronado  R.  R.  Co.,  96  Cal.  269,  [31  Pac.  170] ;  Linberg  v. 
Glenwood  Lumber  Co.,  127  Cal.  598,  [49  L.  R.  A.  33,  60  Pac. 
176] ;  Murdoch  v.  OaJdand  etc.  Co.,  128  Cal.  22,  [60  Pac. 
469] ;  Anderson  v.  Seropian,  147  Cal.  201,  208,  [81  Pac.  521] ; 
Sanborn  v.  Madera  Fhime  etc.  Co.,  70  Cal.  261,  266,  ]11  Pac. 
710] ;  Vestner  v.  Northern  Cal.  etc.  Co.,  158  Cal.  284,  289,  [110 
Pac.  918] ;  Bush  v.  Wood,  8  Cal.  App.  647,  655,  [97  Cal.  709], 
See,  also,  1  Labatt  on  Master  &  Servant,  sees.  388,  393.)  As 
was  said  in  Brett  v.  Frank  &  Co.,  153  Cal.  272,  [94  Pac, 
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1052] :  "The  requirement  that  the  place  of  employment  shall 
be  reasonably  safe  is  itself  always  to  be  considered  in  connec- 
tion with  the  role  of  law  as  to  the  assumption  by  the  em- 
ployee of  known  and  understood  risks."  There  is  nothing  in 
the  facts  of  this  case  as  disclosed  by  the  complaint  to  take  it 
out  of  the  operation  of  the  rule  precluding  recovery.  The  facts 
shown  by  a  fair  construction  of  the  allegations  of  the  com- 
plaint present  a  case  where  the  only  inference  that  can 
reasonably  be  drawn  is  that  plaintiff  knew  that  the  gearing 
over  which  he  was  to  reach  in  doing  his  work  was  uncovered 
and  unguarded,  and  understood  and  appreciated  the  risk  and 
danger  attendant  upon  the  performance  of  his  work  under 
such  conditions,  and  that  he  nevertheless  voluntarily  assumed 
his  employment  without  any  complaint  as  to  the  conditions, 
and  continued  therein  to  the  time  of  the  injury,  a  period  of 
nearly  two  months,  without  any  complaint  or  criticism  of  such 
conditions. 

In  view  of  what  has  been  shown  as  to  the  obviousness  of  the 
danger,  it  is  also  clear  that  the  defendant  was  not  guilty  of 
negligence  productive  of  injury  in  failing  to  instruct  plaintiff 
as  to  such  danger.  There  was  nothing  to  tell  him  in  this  re- 
gard that  he  did  not  already  know  or  must  be  presumed  to 
have  known.  In  this  connection,  the  language  of  the  supreme 
court  of  Massachusetts  in  Wilson  v.  Mass.  Cotton  MiUs,  169 
Mass.  67,  [47  N.  E.  506],  is  pertinent.  The  court  said:  "The 
plaintiff's  contention  is  that  he  was  set  to  work  on  a  dangerous 
machine  without  proper  instructions.  But  it  is  difl5eult  to 
see  what  the  defendant's  officers  could  have  told  him  that  he 
did  not  already  know.  It  was  apparent  that  the  wheels  were 
uncovered.  They  were  certainly  not  bound  to  tell  him  that  if 
he  got  his  hand  in  the  cogs  he  would  be  hurt.  This  any  child 
of  ten  would  know."  While,  as  to  the  matters  alleged  in  the 
second  count,  it  may  be  assumed  that,  even  although  there  was 
no  statute  in  this  state  requiring  guards  on  such  machinery 
as  was  here  in  use,  a  conclusion  that  defendant  was  guilty  of 
negligence  in  failing  to  provide  guards  for  the  protection  of 
its  employees  could  be  sustained,  the  answer  to  any  claim  of 
liability  on  account  thereof  is  to  be  found  in  what  we  have  said 
regarding  the  rule  of  assumption  of  risk. 

We  have  examined  the  cases  cited  by  learned  counsel  for 
plaintiff,  and  find  nothing  therein  in  conflict  With  the  views 
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we  have  stated.  For  instance,  in  Larson  v.  Bloemer,  156  Cal. 
752,  [106  Pac.  62],  a  case  specially  relied  upon,  this  court 
substantially  said  that  the  testimony  was  conflicting  upon  the 
question  of  the  ignorance  of  plaintiff  as  to  the  dangers  of  her 
employment,  and  in  reply  to  the  claim  that  the  peril  was  so 
obvious  that  she  must  be  presumed  to  have  been  fully  cog- 
nizant of  it,  said  that  from  the  photograph  of  the  mangle  and 
the  explanation  of  its  mechanism  contained  in  the  record,  it 
appeared  that  plaintiflP  could  not  see  the  heated  cylinder  which 
produced  so  much  of  the  damage  suffered  by  her.  Substan- 
tially, the  case  was  held  to  be  one  where  the  evidence  was  of 
such  nature  as  to  support  a  conclusion  that  plaintiff  did  not 
appreciate  the  danger  of  her  employment  under  the  existing 
conditions.  Similarly,  in  other  cases  earnestly  relied  upon  by 
appellant,  including  that  of  Ingerma/n  v.  Moore,  90  Cal.  410, 
[25  Am.  St.  Rep.  138,  27  Pac.  306],  there  were  circumstances 
sufficient  to  make  the  question  of  the  plaintiff's  want  of  knowl- 
edge and  full  appreciation  of  the  danger  and  risk  under  the 
existing  conditions,  one  upon  which  reasonable  persons  might 
differ.  In  Jacobson  v.  Oakland  Meat  Co.,  161  Cal.  425,  [119 
Pac.  653],  likewise,  there  were  special  circumstances  clearly 
avoiding  the  conclusion  as  matter  of  law  that  plaintiff  had  been 
guilty  of  contributory  negligence.  The  cases  cited  by  appel- 
lant from  other  jurisdictions  are  all  distinguishable  from  the 
case  at  bar  with  the  possible  exception  of  Thompson  v.  Edward 
P.  AUis  Co.,  89  Wis.  523,  [62  N.  W.  527].  The  views  ex- 
pressed in  the  later  case  of  Renne  v.  United  States  etc.  Co.,  107 
Wis.  305,  [83  N.  W.  473],  on  the  question  of  the  assumption 
of  risk  of  an  obvious  peril,  are  not  at  all  in  conflict  with  our 
conclusion.  The  law,  as  we  understand  it,  was  correctly  stated 
to  the  jury  in  that  case  in  an  instruction  declaring  that  if  the 
danger  "was  such  an  open  and  obvious  danger  as  that,  con- 
sidering his  age,  intelligence,  experience,  judgment  and  dis- 
cretion, he  ought,  in  the  exercise  of  reasonable  and  ordinary 
care,  to  have  known  and  appreciated  it,  then  the  law  is  that 
the  plaintiff  assumed  the  risk  of  such  danger,  and  that  he 
cannot  reqover." 

We  see  no  escape  from  the  conclusion  that  the  second 
amended  complaint  presented  such  a  case  as  a  matter  of  law 
and  that  it  therefore  failed  to  state  a  cause  of  action.  We  are 
not  to  be  understood  as  holding  that  it  is  essential  for  a  plain- 
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tiff  to  anticipate  in  his  complaint  either  the  defense  of  con- 
tributory negligence  or  assumption  of  risk  by  alleging  facts 
negativing  either,  but  aire  simply  applying  the  well  established 
rule  that  where  the  allegations  of  the  complaint  do  affirm- 
atively show  contributory  negligence  or  assumption  by  the 
plaintiff  of  the  peril  producing  injury,  the  pleading  fails  to 
state  a  cause  of  action  for  damages. 
The  judgment  is  affirmed. 

Sloss,  J.,  and  Shaw,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Crim.  No.  1718.    la  Bank.— January  26, 1912.1 
In  Re  GRACE  COOPER,  on  Habeas  Corpus. 

CiiMiKAL  Law — Living  in  State  op  Cohabitation  and  Adultery — TTn- 
if  ABRiED  Person  Cannot  Commit  Offense. — An  unmarried  person 
eannot  live  in  a  state  of  cohabitation  and  adultery,  within  the  mean- 
ing of  section  269a  of  the  Penal  Code,  as  amended  March  21,  1911, 
and  cannot  be  guilty  of  the  offense  of  so  living  created  by  that 
8eCi,ion.  * 

Id.— Adultery  Defined.— The  word  "adultery,"  as  used  in  section  289a 
of  the  Penal  Code,  and  in  the  pre-existing  statute  of  March  15,  1872, 
on  the  same  general  subject,  has  the  same  meaning  that  is  given  it 
in  section  93  of  the  Civil  Code,  where  it  is  defined  as  the  '^voluntary 
sexual  intercourse  of  a  married  person  with  a  person  other  than  the 
offender's  husband  or  wife." 

Id. — Fornication  by  Unmarried  Person  not  Adultery. — In  the  ab- 
sence of  statutory  provision  to  the  contrary,  participation  in  an  act 
of  sexual  intercourse  on  the  part  of  an  unmarried  woman  does  not 
constitute  "adultery"  on  her  part,  but  amounts  simply  to  fornication. 

Id.— Construction  of  Statutes  Punishing  Adultery. — The  original 
act  of  March  15,  1872,  to  punish  adultery,  was  designed  solely 
against  the  person  guilty  of  "adultery,"  and  no  different  design  can 
be  attributed  to  the  amendments  of  1911,  the  only  object  of  -i^hieh 
was  the  elimination  of  the  element  of  notoriety  from  the  offense. 

Id.. — Unmarried  Person  not  Aider  and  Abettor  in  Offense. — As  sec- 
tion 269a  of  the  Penal  Code  excludes  the  idea  of  any  criminal  offense 
on  the  part  of  an  unmarried  participant  in  the  illicit  intercourse,  such 
participant,  merely  on  account  of  such  participation  with  a  married 
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person,  cannot  be  held  pTmishable  as  being  an  aider  and  abettor  in 
the  offense)  even  though  he  or  she  be  considered  to  be  an  accomplice 
under  the  provisions  of  section  31  of  the  Penal  Code. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  directed  to 
the  Chief  of  Police  of  the  City  of  Los  Angeles. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  Scholz,  William  Freeman,  and  S.  S.  McCahill,  for 
Petitioner. 

Guy  Eddie,  City  Prosecutor,  and  Frank  W.  Stafford,  for 
Respondent. 

THE  COURT.— The  petitioner  is  held  in  custody  on  a 
charge  of  violating  the  provisions  of  section  269a  of  the  Penal 
Code,  as  amended  March  21,  1911,  which  provides  that  "every 
person  who  lives  in  a  state  of  cohabitation  and  adultery  is 
guilty  of  a  misdemeanor  and  punishable  by  a  fine  not  exceed- 
ing one  thousand  dollars,  or  by  imprisonment  in  the  county 
jail  not  exceeding  one  year,  or  by  both."  The  prosecution  was 
instituted  against  her  and  one  Claud  C.  Miller  jointly,  and 
the  deposition  upon  which  the  warrant  of  arrest  was  issued 
and  upon  which  the  commitment  for  examination  was  based 
stated  as  follows :  "That  on  the  27th  day  of  December,  1911,  at 
and  in  Los  Angeles  City,  in  the  county  of  Los  Angeles,  state 
of  California,  the  crime  of  cohabitation  and  adultery  was  com- 
mitted by  Claud  C.  Miller  and  Grace  Cooper  who  at  the  time 
and  place  last  aforesaid,  did  willfully  and  unlawfully  live  and 
cohabit  one  with  the  other  in  a  state  of  cohabitation  and 
adultery ;  the  said  defendant  Claud  C.  Miller  being  then  and 
there  a  married  man;  and  the  said  Grace  Cooper  being  then 
and  there  an  unmarried  woman ;  and  the  said  Claud  C.  Miller 
and  the  said  Grace  Cooper  not  being  married  one  to  the  other ; 
and  the  said  Grace  Cooper  at  all  times  herein  mentioned  did 
know  that  he,  the  said  Claud  C.  Miller,  was  a  married  man  and 
was  married  to  a  woman  other  than  herself."  The  question 
upon  which  a  decision  is  sought  is  whether  upon  these  facts 
petitioner,  being  an  unmarried  woman,  is  guilty  of  the  offense 
defined  by  the  section  above  quoted. 

Section  269b  of  the  Penal  Code,  as  amended  March  21, 1911, 
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by  the  same  act  that  amended  said  section  269a,  provides :  "If 
two  persons,  each  being  married  to  another,  live  together  in  a 
state  of  cohabitation  and  adultery,  each  is  guilty  of  a  felony 
and  punishable  by  imprisonment  in  the  state  prison  not  ex- 
ceeding five  years."  The  origin  of  these  two  sections  is  an  act 
entitled:  "An  act  to  punish  adultery,"  approved  March  15, 
1872  (Stats.  1871-72,  p.  380),  section  1  of  which  was  the  same 
as  section  269a,  except  that  the  words  "open  and  notorious" 
were  contained  therein,  immediately  preceding  the  words  "co- 
habitation and  adultery,"  and  section  2  of  said  act  was  the 
same  as  the  portion  of  section  269  above  quoted  with  the  same 
exception.  By  act  approved  March  21,  1905  (Stats.  1905,  p. 
656),  these  two  sections  were  incorporated  in  the  Penal  Code 
as  sections  269a  and  269b,  and  by  an  act  approved  March  21, 
1911,  (Stats.  1911,  p.  426),  the  two  sections  were  amended  by 
striking  out  the  words  "open  and  notorious."  We  have  thus 
referred  to  the  history  of  the  legislation  on  this  subject  for 
the  purpose  of  showing  that  the  only  purpose  of  the  amend- 
ment of  1911  was  to  dispense  with  the  element  of  the  notoriety 
of  the  adulterous  relation,  which  under  the  law  as  it  formerly 
existed  was  as  essential  as  the  adulterous  relation  itself 
(People  V.  Salnum,  148  Cal.  303,  [113  Am.  St.  Rep.  268, 
2  L.  E.  A.  (N.  S.)  1186,  83  Pac.  42]),  and  that,  so  far  as  the 
question  before  us  is  concerned,  viz. :  whether  an  unmarried 
person  can  live  in  a  state  of  "cohabitation  and  adultery" 
within  the  meaning  of  section  269a,  we  are  in  the  same 
position  that  we  would  be  were  we  construing  and  ascertain- 
ing the  intention  of  the  legislature  in  adopting  the  original  act 
of  1871-72. 

It  is  to  be  observed  that  neither  of  the  sections  attempts 
any  definition  of  the  term  "adultery,"  and  we  are  without  any 
definition  thereof  in  the  statutory  law  of  this  state  other  than 
such  as  is  found  in  section  93  of  the  Civil  Code,  where  Ijhe 
adultery  constituting  cause  for  divorce  is  defined  as  follows: 
"Adultery  is  the  voluntary  sexual  intercourse  of  a  married 
person  with  a  person  other  than  the  offender  s  husband  or 
wife."  This  definition  has  been  adopted  in  this  state  in  the 
construction  of  penal  statutes  including  the  term  "adultery." 
In  People  v.  Stratton,  141  Cal.  604,  606,  [75  Pac.  166],  it  was 
said :  "Adultery  is  the  sexual  intercourse  of  a  married  person 
with  a  person  other  than  the  offender's  husband  or  wife. 
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Fornication  is  distinguished  from  adultery  by  the  fact  that  the 
guilty  person  is  not  married."  Again,  in  People  v.  ScUtnan, 
148  Cal.  303,  305,  [113  Am.  St.  Rep.  268,  2  L.  R.  A.  (N.  S.) 
1186,  83  Pac.  42] ),  it  was  said :  "Adultery  is,  as  is  well  under- 
stood, sexual  intercourse  of  one  spouse  with  any  one  other 
than  the  other  spouse."  And  it  was  expressly  held  by  the  dis- 
trict court  of  appeal  of  the  second  district  that,  in  view  of 
this  definition,  an  unmarried  man  could  not  live  in  a  state 
of  cohabitation  and  adultery  within  the  meaning  of  section 
269a  of  the  Penal  Code.  (In  re  SviUvany  on  Habeas  Corpus, 
17  Cal.  App.  278,  [119  Pac.  526].)  It  is  to  be  borne  in  mind 
that  section  93  of  the  Civil  Code,  which  was  a  part  of  the 
original  code  adopted  in  1872,  was  enacted  at  the  same  session 
of  the  legislature  as  that  at  which  the  original  act  to  punish 
adultery,  approved  March  15,  1872,  was  enacted,  and  it  is 
only  reasonable  to  assume  that  the  word  "adultery"  was  used 
mth  the  same  meaning  in  both  laws.  As  we  have  seen,  section 
93  of  the  Civil  Code,  has  already  been  held  to  furnish  the 
definition  of  adultery  in  the  construction  of  penal  statutes. 
We  are  satisfied  that  the  overwhelming  weight  of  modem 
authority  is  to  the  effect  that,  in  the  absence  of  statutory  pro- 
vision to  the  contrary,  participation  in  an  act  of  sexual  inter- 
course on  the  part  of  an  unmarried  woman  does  not  consjtitute 
"adultery"  on  her  part,  but  amounts  simply  to  fornication. 
(See  Bishop  on  Statutory  Crimes,  sec.  654;  2  McClain  on 
Criminal  Law,  sec.  1086;  Bashford  v.  Wells,  18  L.  R.  Ann. 
(N.  S.)  580,  note;  1  Bouvier  Law  Die,  105;  Buchanan  v. 
State,  55  Ala.  154.)  This  is  not  the  rule  favored  in  Wharton's 
Criminal  Law,  although  the  learned  writer  gives  it  as  a  defini- 
tion obtaining  in  many  jurisdictions,  but  it  is  expressly  stated 
in  a  note  to  section  1720  of  his  work  that  where  the  offense  is 
restricted  as  it  is  by  our  Civil  Code,  section  93,  an  unmarried 
pei-son  cannot  be  ^ruilty  thereof  by  reason  of  mere  participa- 
tion in  the  act,  either  as  principal  or  accessory.  In  many  of 
the  states  the  legislature  has  by  express  provision  inserted  in 
the  statute  making  adultery  a  crime  a  declaration  that  an  un- 
married participant  in  illicit  intercourse  shall  also  be  deemed 
guilty  of  the  offense,  thus  recognizing  the  necessity  of  making 
some  such  provision  in  order  to  bring  such  a  participant 
within  the  meaning  of  the  statute.  Most  of  the  decisions  hold- 
ing an  unmarried  participant  guilty  of  the  offense  are  based 
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on  such  statutes.  In  view  of  our  definition,  such  an  unmarried 
participant,  whatever  the  extent  of  his  or  her  moral  delin- 
quency, is  not  gruilty  of  "adultery."  We  think  it  very  clear 
that  our  original  act  to  punish  adultery  cannot  be  reasonably 
construed  otherwise  than  as  designed  solely  against  the  person 
guilty  of  "adultery,"  and  no  different  design  can  reasonably 
be  attributed  to  the  amendments,  in  view  of  the  obvious  fact 
that  the  only  object  thereof  was,  as  already  shown,  the 
elimination  of  the  element  of  notoriety.  It  is  to  be  borne  in 
mind,  too,  that  the  latest  amendments  to  this  law  were 
adopted  by  the  legislature  after  the  decisions  of  this  court 
as  to  the  meaning  of  the  term  "adultery"  in  criminal  statutes 
had  been  rendered,  and  presumably  with  full  knowledge  of 
such  decisions.  So  far  as  the  question  we  are  considering  is 
concerned,  there  is  no  material  difference  between  "adultery" 
and  "living  in  a  state  of  adultery."  It  is  only  the  adulterer 
who  can  live  "in  a  state  of  adultery."  The  plain  purpose  of  the 
whole  act  was  simply  to  make  the  adulterer  guilty  of  a  public 
offense  in  all  cases  of  living  in  a  state  of  illicit  intercourse,  but 
to  make  the  offense  only  a  misdemeanor  where  the  other  par- 
ticipant was  unmarried,  and  a  felony  where  such  other 
participant  was  also  married. 

It  is  earnestly  contended  in  the  able  brief  filed  by  learned 
counsel  for  the  state,  that  even  if  petitioner  was  not  herself 
guilty  of  adultery,  she  was  nevertheless  a  principal  in  the 
crime  defined  by  section  269a,  by  reason  of  the  fact  that  by 
her  participation  in  the  illicit  intercourse  she  willfully  and 
knowingly  aided  and  abetted  her  married  co-defendant  in  the 
commission  of  his  offense.  In  view  of  the  provisions  of  sec- 
tion 31  of  the  Penal  Code,  we  think  that  this  would  be  true  if 
the  section  Refining  the  offense  (sec.  269a)  did  not  exclude  the 
idea  of  any  criminal-offense  on  the  part  of  the  unmarried  par- 
ticipant in  the  illicit  intercourse  on  account  of  such  participar 
tion  alone.  Of  course,  an  unmarried  person  might  be  guilty 
as  a  principal  of  this  offense,  under  section  31  of  the  Penal 
Code,  by  aiding  and  assisting  in  its  commission  in  some  other 
way  than  by  living  in  a  state  of  illicit  intercourse  with  a 
married  person,  but  we  are  considering  here  simply  such  aid 
and  assistance  as  are  involved  in  the  mere  fact  of  participation 
in  the  illicit  intercourse.  The  question  in  this  connection  is 
not  whether  the  unmarried  party  willfully  and  knowingly 
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participating  in  such  illicit  intercourse  is  an  accomplice  of  the 
married  party  thereto,  but  whether,  ajssuming  that  he  or  she 
is  an  "accomplice"  within  the  meaning  of  that  term  as  used 
in  our  statute,  it  was  nevertheless  the  design  of  the  legislature 
not  to  make  such  participation  criminal  and  punishable.  We 
are  of  the  opinion  that  a  fair  and  reasonable  construction  of 
the  provisions  of  sections  269a  and  269b  of  the  Penal  Code 
requires  this  conclusion.  It  is  recognized  both  by  Bishop  and 
Wharton  that  such  unmarried  participant  cannot  be  held, 
merely  by  reason  of  such  participation,  to  be  guilty  as  an  aider 
or  abettor,  if  the  statute  is  in  such  terms  as  to  exclude  the 
consequence  that  both  parties  are  to  be  punished.  (Bishop  on 
Statutory  Crimes,  sec.  659 ;  2  Wharton  on  Criminal  Law,  sec. 
1721.)  Ab  Mr.  Wharton  puts  it:  "Of  course,  when,  as  in 
Pennsylvania,  the  offense  is  limited  by  statute  to  married 
persons,  this  reasoning  fails."  Learned  counsel  for  the  state 
quotes  the  Pennsylvania  statute  involved  as  follows :  "If  any 
married  man  shall  have  carnal  connection  with  any  woman 
not  his  lawful  wife,  or  any  married  woman  have  carnal  con- 
nection with  any  man  not  her  lawful  husband  he  or  she  so 
offending  shall  be  deemed  guilty  of  adultery."  So  far  as  the 
question  we  are  considering  is  concerned,  this  statute  is  not 
materially  different  from  our  own  which  -makes  only  the  per- 
son "who  lives  in  a  state  of  .  .  .  adultery"  guilty  of  the 
public  offense  therein  defined,  thus  impliedly  excluding  the 
idea  of  any  guilt  of  such  offense  on  the  part  of  the  unmarried 
participant  whose  only  part  in  the  affair  has  been  to  live  with 
the  married  party  in  the  state  forbidden  to  him  by  the  law. 
Where  the  idea  of  guilt  on  the  part  of  an  unmarried  par- 
ticipant of  such  an  offense  as  this  is  thus  excluded  by  the 
terms  of  the  statute  defining  the  offense,  we  think  it  must  be 
held  to  follow  that  such  participant  cannot  be  held  punishable 
as  being  an  aider  and  abettor  in  the  offense,  even  though  he  or 
she  be  held  to  be  an  accomplice  under  the  provisions  of  section 
31  of  the  Penal  Code.  There  is  nothing  in  People  v.  Coffey, 
161  Cal.  433,  [119  Pac.  901],  in  conflict  with  this  view. 

We  conclude,  therefore,  that  upon  the  facts  stated,  peti- 
tioner is  not  guilty  of  any  public  offense  created  by  statute  of 
this  state. 

It  is  ordered  that  petitioner  be  discharged  from  custody. 
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[S.  F.  No.  5766.    Department  One.— -January  27,  1912.] 

ETTA  G.  CIMPHER  and  EDMUND  D.  CIMPHER,  Appel- 
lants, V.  CITY  OF  OAKLAND  (a  Municipal  Corpora- 
tion), Respondent. 

Tn>x  Lands — ^Public  Trust  for  Navioation  and  Fishxrt — Titli  Can- 
not Bx  Acquired  by  Prescription. — Tide  lands  situated  upon  a 
navigable  estuary,  and  over  which  the  ordinary  tides  regularly  ebb 
and  flow,  are  charged  with  a  public  trust  for  the  purposes  of  naviga- 
tion and  fishery,  and  no  title  thereto  can  be  obtained  bj  any  private 
person  by  prescription. 

Id. — ^Possession  Cannot  Defeat  Title  of  Defendant. — The  fact  of 
possession  by  plaintiffs  of  such  lands  is  good  to  defeat  the  defend- 
ant's claim  thereto  only  in  case  the  defendant  shows  no  right  or  title 
thereto. 

Id. — Tide  Lands  Granted  to  Town  of  Oakland— Ctty  Couu>  not  Con- 
vey Under  Mere  Besolxttion  of  Council. — Tide  lands  included 
within  the  limits  of  the  city  of  Oakland,  which  were  granted  to  the 
town  of  Oakland  by  the  act  of  1852  incorporating  such  town,  (Stats. 
1852,  p.  181),  and  to  which  the  city  succeeded  as  the  successor  of  the 
town,  (Stats.  1854,  p.  187,  sec.  12),  could  be  granted  or  sold  by  the 
city  under  its  charter  of  1862,  (Stats.  1862,  p.  338  et  seq.),  only  in 
the  manner  thereby  prescribed.  An  attempted  disposition  of  such 
land,  in  pursuance  of  a  mere  resolution  of  the  city  council,  did  not 
conform  to  the  requirements  of  such  charter  and  was  wholly  inef- 
fectual. 

Id.— Constitutional  Law — Tide  Lands  May  Be  Granted  to  Municipal 
Corporation. — Section  3  of  article  XV  of  the  state  constitution,  pro- 
viding that  all  tide  lands  within  two  miles  of  any  incorporated  city 
of  this  state  and  fronting  on  the  waters  of  any  estuary  or  bay  used 
for  navigation  "shall  be  withheld  from  grant  or  sale  to  private 
persons,  partnerships,  or  corporations,*'  does  not  prohibit  the  grant 
by  the  state  of  such  lands  to  municipal  corporations,  and  such  a 
grant  must  be  deemed  to  be  within  the  general  powers  of  the  legis- 
lature. 
Id. — ^Lands  Granted  to  Municipality  Are  Subject  to  Constitutional 
Prohibition. — ^When  such  lauds  are  granted  by  the  state  to  a  city, 
the  constitutional  prohibition  still  protects  them  from  grant  or  sale 
to  private  persons,  private  partnerships,  or  private  corporations,  ex- 
cept as  it  may  be  properly  disposed  of  in  furtherance  of  the  trust 
upon  which  it  is  held,  that  is  to  subserve  the  public  uses  of  naviga- 
tion and  fishery. 
Id.— Grant  of  Tide  Land  to  City  of  Oaktand  by  Act  of  1909  not 
Special  Legislation. — The  act  of  March  22,  1909,  granting  to  tbt 


Digitized  by 


Google 


88  CiMPHEB  V.  City  op  Oakland.  [162  Cal. 

eitj  of  Oakland  all  the  interest  of  the  state  in  certain  described  tide 
lands,  does  not  come  within  the  constitutional  inhibition  of  local 
special  legislation. 
Id. — Statutb  op  Limitations  Does  not  Bun  against  State  or  City. — 
Where  no  attempt  had  been  made  and  no  steps  taken  by  anj  public 
authoritj,  to  abandon  the  public  use  of  such  tide  lands  and  convert 
them  into  proprietary  lands  not  dedicated  to  public  use,  the  statute 
of  limitations  does  not  run  in  favor  of  a  party  in  possession,  either 
against  the  state  or  the  city. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    John  Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  C.  Bates,  for  Appellants. 

John  W.  Stetson,  City  Attorney,  Wm.  H.  O'Brien,  Assistant 
City  Attorney,  and  Ben.  F.  Woolner,  for  Respondent 

SHAW,  J. — The  plaintiffs  appeal  from  a  judgment  in  favor 
of  the  defendant. 

The  controversy  between  the  parties  is  over  the  title  to  the 
premises  in  the  city  of  Oakland  known  as  the  Lake  Merritt 
Boat  House,  being  an  area  seventy-five  feet  square  of  the 
waters  of  Lake  Merritt. 

Plaintiffs  claim  title  by  prescription  and  also  under  a  reso- 
lution of  the  city  council  of  Oakland,  adopted  December  7, 
1874,  purporting  to  grant  the  right  to  use  said  space  for  a  boat 
house,  forever  and  exclusively,  to  Samuel  Merritt.  Plaintiffs 
have  succeeded  to  whatever  right  or  title  Merritt  obtained  by 
the  resolution. 

It  was  admitted  on  the  trial  that  the  space  in  question  is  tide 
land  situated  upon  a  navigable  estuary,  and  over  which  the 
ordinary  tides  regularly  ebb  and  flow.  This  being  the  case,  it 
was  charged  with  a  public  trust  for  the  purposes  of  naviga- 
tion and  fishery,  and  no  title  thereto  could  be  obtained  by  any 
private  person  by  prescription.  {People  v.  Kerher,  152  Cal. 
731,  [125  Am.  St.  Rep.  93,  93  Pac.  878].)  The  title  by  pre- 
scription therefore  fails.  The  fact  of  possession  by  plaintiffs 
is  good  to  defeat  the  defendant's  claim  only  in  case  the  de- 
fendant shows  no  title  or  right  thereto. 
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The  resolution  of  the  Oakland  city  council  was  ineffectual 
to  grant  or  convey  title.  The  act  of  1852,  incorporating  the 
town  of  Oakland,  purported  to  grant  to  said  town  the  lands 
lying  within  its  limits,  as  therein  specified,  situated  between 
high  tide  and  ship  channel.  The  grant  was  made  to  facilitate 
the  construction  of  wharves  aiid  other  improvements.  (Stats. 
1852,  p.  181.)  The  city  of  Oakland  succeeded  to  all  the  rights 
and  properties  belonging  to  the  town  when  it  was  changed  to  a 
city.  (Stats.  1854,  p.  187,  sec.  12.)  We  cannot  ascertain 
from  the  boundary  line  as  defined  in  these  acts,  whether  the 
premises  in  controversy  are  within  the  limits  of  the  town  as 
then  existing,  or  not.  If  not,  of  course  the  city  could  not  grant 
any  right  to  them.  For  the  purposes  of  this  decision  we  as- 
sume that  they  were  included  in  the  citjr  limits  and  in  the 
grant  to  the  town.  The  city  charter  empowered  the  city 
council  to  "pass  all  proper  and  necessary  ordinances  for  the 
regulation  and  sale  of  city  property,  and  to  give  deeds  there- 
for." (Stats.  1862,  p.  338,  sec.  4.)  Ordinances  were  required 
to  be  presented  to  the  mayor  and  to  be  signed  by  him,  unless 
passed  over  his  veto.  (Stats.  1862,  p.  342,  sec.  8.)  It  pro- 
vided that  all  sales  of  property  belonging  to  the  city  should 
be  made  by  public  auction  to  the  highest  bidder,  upon  such 
terms  as  the  council  should,  "by  ordinance,"  direct.  (Stats. 
1862,  p.  353,  sec.  51.)  Ordinances  were  required  to  be  posted 
or  published,  and  to  begin  as  follows:  "The  council  of  the 
City  of  Oakland  do  ordain  as  follows:"  (Stats.  1862,  p.  353, 
sec.  53.) 

The  resolution  purporting  to  grant  this  property  to  Merritt 
did  not  comply  with  any  of  these  requirements.  It  did  not 
purport  to  be  an  ordinance  at  all,  nor  was  it  in  the  form  pre- 
scribed for  ordinances.  It  purported  to  be  a  mere  resolution 
of  the  council.  It  was  not  signed  by  the  mayor,  and  it  does  not 
appear  that  it  was  ever  presented  to  him,  or  that  it  was 
passed  over  his  veto.  No  ordinance  providing  for  a  sale  of 
such  property  or  fixing  the  terms  thereof  was  ever  passed  and 
there  is  no  evidence  that  the  sale  to  Merritt  was  at  public 
auction,  or  to  the  highest  bidder.  If  it  be  conceded  that  the 
city  had  power  to  grant  or  sell  the  tide  lands  for  what  appears 
to  have  been  a  private  use,  or  to  dispose  of  them  at  all,  except 
in  aid  of  the  public  rights  of  navigation  and  fishery,  it  could 
do  so  only  in  the  manner  prescribed  by  its  charter.    As  an 


Digitized  by 


Google 


90  CiMPHER  V.  City  of  Oakland.  [162  Cal. 

attempted  disposition  of  such  land,  the  resolution  was  a  wide 
departure  from  the  prescribed  mode  and  was  wholly  inef^ 
fectual. 

The  city  did  not  rest  its  claim  upon  the  fact,  which  we  as- 
sumed as  above  stated,  that  the  premises  were  included  in  the 
boundaries  of  the  town  of  Oakland  and  were  granted  to  it  by 
the  act  of  1852,  aforesaid.  It  based  its  claim  wholly  upon  the 
act  of  March  22, 1909.  (Stats.  1909,  p.  665.)  That  act  grants 
to  the  city  of  Oakland  all  the  interest  of  the  state  in  certain 
described  tide  lands.  It  is  admitted  that  this  grant  includes 
the  area  in  controversy.  Appellants  claim  that  such  grant  is 
forbidden  by  section  3  of  article  XV  of  the  state  constitution. 
That  section  provides  that  all  tide  lands  within  two  miles  of 
any  incorporated  cify  of  this  state  and  fronting  on  the  waters 
of  any  estuary  or  bay  used  for  navigation  "shall  be  withheld 
from  grant  or  sale  to  private  persons,  partnerships,  or  cor- 
porations." The  claim  is  that  this  prohibits  such  grant  to  a 
municipal  corporation.  We  do  not  so  understand  the  lan- 
guage we  have  quoted.  The  word  "private"  is  an  adjective 
which,  in  the  connection  in  which  it  is  there  used,  qualifies 
all  the  nouns  following  it  in  that  sentence.  It  withholds  such 
lands  from  grant  or  sale  to  private  corporations,  but  not  to 
municipal  corporations.  When  granted  to  a  city,  the  prohi- 
bition still  protects  it  from  grant  or  sale  to  private  persons, 
private  partnerships,  or  private  corporfitions,  except  as  it 
may  be  properly  disposed  of  in  furtherance  of  the  trust 
upon  which  it  is  held,  that  is  to  subserve  the  public  uses 
of  navigation  and  fishery.  (Ward  v.  Mulford,  32  Cal. 
372;  Oaklamd  v.  Oakland  W.  F.  Co,,  118  Cal.  184,  [50  Pac. 
277] ;  People  V.  Kerber,  152  Cal.  736,  [125  Am.  St.  Rep.  93, 
93  Pac.  878].)  The  constitutional  policy  is  not  violated  by 
the  grant  to  Oakland,  and  it  must  be  deemed  to  be  within  the 
general  powers  of  the  legislature.  (Oakland  v.  Oakland  W.  F. 
Co.,  118  Cal.  185,  [50  Pac.  277].) 

There  having  been  no  attempt  made,  and  no  steps  taken 
by  any  public  authority,  to  abandon  the  public  use  of  these 
tide  lands  and  convert  them  into  proprietary  lands  not  dedi- 
cated to  public  use,  the  statute  of  limitations  does  not  apply 
in  favor  of  the  plaintiffs,  either  against  the  state  or  the  city. 
(People  V.  Kerber,  152  Cal.  734,  753,  [125  Am.  St.  Rep.  93, 
93  Pac.  878].) 


Digitized  by 


Google 


Jan.  1912.]  Estate  op  Kjrby.  91 

The  act  of  1909  clearly  does  not  come  within  the  constitu- 
tional inhibition  of  local  special  legislation.  There  is  no  other 
point  worthy  of  notice. 

The  judgment  is  aCirmed. 

Angellotti,  J.,  and  Sloss,  J.,  concurred. 
Hearing  in  Bank  denied. 


[S.  F.  No.  5944.    Department  One.— January  27,  1912.] 

In  the  Matter  of  the  Estate  of  PATRICK  KIRBY,  Deceased. 
JAMES  KIRBY,  Appellant. 

Estates  of  Deceased  Peesons — Riohi'  or  Succession — Conviction  of 
Manslaughter  Does  not  Take  Aw  at  Bight  of  Succession. — Sec- 
tion 1409  of  the  Civil  Code,  providing  that  "no  person  who  haa  beea 
convicted  of  the  murder  of  the  decedent  shall  be  entitled  to  succeed 
to  anj  portion  of  his  estate/'  cannot  be  construed  so  as  to  take  awaj 
the  right  of  succession  from  a  person  who  has  been  convicted  of  th« 
crime  of  manslaughter  in  killing  the  decedent. 

Id.— Definition  of  Word  **Mubder." — The  word  "murder,"  as  used  in 
such  section,  has  the  technical  meaning  given  it  in  the  definition 
embodied  in  section  187  of  the  Penal  Code. 

Id. — Control  of  Legislature  over  Bight  of  Inheritance. — The  right 
of  inheritance  in  this  state  is  a  matter  entirely  in  the  control  of  the 
legislature  and  depends  whoUj  upon  the  provisions  of  the  statutes, 
regardless  of  the  court's  notions  of  natural  right  and  justice. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  distributing  the  estate  of  a 
deceased  person.    Thomas  F.  Graham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Sullivan  &  Sullivan,  and  Theo.  J.  Boche,  for  Appellant. 

Cullinan  &  Hickey,  for  Respondent 

SHAW,  J. — This  is  an  appeal  from  a  final  order  of  dis- 
tribution of  the  estate  of  Patrick  Kirby,  deceased. 
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Patrick  Kirby  died  intestate  on  January  18,  1910,  leaving 
neither  wife,  issue,  father  nor  mother  surviving.  His  sur- 
viving heirs,  according  to  section  1386  of  the  Civil  Code,  were 
two  brothers,  Michael  and  James  Kirby,  one  sister,  Bridget 
Mannion,  and  the  children  of  Ellen  Daly,  a  deceased  sister. 
On  December  1,  1910,  Michael  Kirby  transferred  his  interest 
in  Patrick's  estate  to  one  James  Kirby,  a  son  of  said  Michael. 
Said  James  Kirby  is  the  appellant  herein.  On  February  23, 
1910,  Michael  Kirby  was  duly  charged  by  information,  in  the 
superior  court  of  the  city  and  county  of  San  Francisco,  with 
the  murder  of  said  Patrick  Kirby.  On  July  1,  1910,  he  was, 
upon  said  chaise,  convicted  of  the  crime  of  manslaughter.  An 
appeal  was  taken  from  the- judgment  of  conviction  and  it  has 
been  affirmed  and  has  become  final.  Because  of  this  convic- 
tion, the  court  below  refused  to  distribute  the  share  of  Michael 
Kirby  to  his  assignee,  James  Kirby,  and  distributed  the  entire 
estate  to  the  other  persons  above  mentioned.  It  is  claimed  that 
this  was  error. 

By  section  1386,  if  a  person  dies  intestate,  leaving  neither 
issue,  husband  nor  wife,  father  nor  mother  surviving,  his  estate 
goes  to  his  brothers  and  sisters,  and  to  the  children  or  grand- 
children of  any  deceased  brother  or  sister  by  right  of  repre- 
sentation. An  exception  to  this  rule  is  declared  by  section 
1409,  a  new  section  added  to  the  same  title  in  1905.  It  is  as 
follows : — 

"No  person  who  has  been  convicted  of  the  murder  of  the 
decedent  shall  be  entitled  to  succeed  to  any  portion  of  his 
estate;  but  the  portion  thereof  to  which  he  would  otherwise 
be  entitled  to  succeed  descends  to  the  other  persons  entitled 
thereto  under  the  provisions  of  this  title." 

If  Michael  Kirby  was  not  "convicted  of  the  murder"  of 
Patrick  Kirby,  within  the  meaning  of  this  section,  then  James 
Kirby,  the  assignee  of  Michael,  is  entitled  to  succeed  to  one 
fourth  of  the  estate.  What,  then,  is  the  true  meaning  of  the 
words  last  quoted? 

"Words  and  phrases  are  construed  according  to  the  con- 
text and  approved  usage  of  the  language ;  but  technical  words 
and  phrases,  and  such  others  as  may  have  acquired  a  peculiar 
and  appropriate  meaning  in  law,  or  are  defined  in  the  succeed- 
ing section,  are  to  be  construed  according  to  such  peculiar  and 
appropriate  meaning  or  definition."    (Civ.  Code,  sec.  13.) 
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The  word  "murder"  is  a  technical  word.  It  not  only  has 
acquired  a  peculiar  and  appropriate  meaning  in  the  law  of 
this  state,  and  in  the  law  generally,  but  it  has  been  precisely 
defined  by  our  statute.  The  Penal  Code  defines  it  as  follows : 
"Murder  is  the  unlawful  killing  of  a  human  being,  with  malice 
aforethought."  (Sec.  187.)  It  is  divided  into  two  degrees, 
the  first  degree  including  all  premeditated,  willful  and  deliber- 
ate murders,  and  all  killing  done  in  the  perpetration  or  at- 
tempt to  perpetrate  certain  lesser  crimes,  the  second  including 
all  other  kinds  of  murder.  (Sec.  189.)  Murder  of  the  first 
degree  is  punishable  by  death  or  imprisonment  for  life ;  mur- 
der of  the  second  degree  by  imprisonment  not  less  than  ten 
years.  In  ordinary  usage  and  at  common  law  the  word  has 
the  same  meaning.  (Webster's  Die. ;  1  Wharton  on  Criminal 
Law,  sec.  303.) 

The  word  "manslaughter,"  whether  in  common  usage,  at 
common  law,  or  by  our  statute,  has  a  very  different  meaning. 
The  Penal  Code,  (section  192,)  defines  it  as  "the  unlawful 
killing  of  a  human  being,  without  malice,"  and  declares  it  to 
be  of  two  kinds:  1.  "Voluntary — ^upon  a  sudden  quarrel  or 
heat  of  passion";  2.  "Involuntary — in  the  commission  of  an 
unlawful  act  not  amounting  to  felony;  or  in  the  commission 
of  a  lawful  act,  which  might  produce  death,  in  an  unlawful 
manner,  or  without  due  caution  and  circumspection."  The 
meaning  at  common  law  and  in  ordinary  usage  is  substantially 
the  same.  (See  Webster's  Die;  1.  Wharton  on  Criminal 
Law,  sees.  304,  305.)  It  will  be  noted  that  it  excludes  the 
element  of  deliberation  and  premeditation. 

With  relation  to  each  other,  the  provisions  of  the  four  Codes 
must  be  construed  as  though  they  were  all  parts  of  the  same 
statute.  (Pol.  Code,  sec.  4480.)  Prom  these  rules  and  defi- 
nitions the  conclusion  necessarily  follows  that  a  conviction 
of  manslaughter  is  not  a  conviction  of  murder.  It  is  a  con- 
viction of  a  different  offense,  an  offense  which  does  not  include 
aU  the  criminal  elements  of  the  crime  of  murder.  The  dis- 
tinction has  indeed  been  carried  so  far  that  it  is  well  settled 
that  a  conviction  of  manslaughter  upon  a  charge  of  murder,  is, 
in  legal  effect,  an  acquittal  of  the  murder  charge.  {People  v. 
eUlmore,  4  Cal.  376,  [60  Am.  Dec.  620] ;  People  v.  Backus, 
5  Cal.  278;  People  v.  Gordon,  99  Cal.  230,  [33  Pac.  901]; 
PeopU  V.  MuMner,  115  Cal.  307,  [47  Pac.  128].)    It  foUows 
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that  Michael  Kirby  has  not  been  convicted  of  the  murder  of 
Patrick  Kirby,  that  he  does  not  come  within  the  exception 
made  by  section  1409,  and  that  he  was  entitled  to  the  share 
provided  by  section  1386.  Whether  this  accords  with  natural 
right  and  justice  is  a  question  upon  which  we  cannot  enter 
The  right  of  inheritance  in  this  state  does  not  depend  upon 
the  ideas  of  court  or  counsel  as  to  justice  and  natural  right. 
The  entire  matter  is  in  the  control  of  the  legislature  and 
depends  wholly  upon  the  provisions  of  the  statute,  regardless 
of  our  notions  of  natural  right  and  justice.  {Estate  of  WiU 
merding,  117  Cal.  284,  [49  Pac.  181] ;  Sharp  v.  Loupe,  120 
Cal.  91,  [52  Pac.  134,  586] ;  Estate  of  Porter,  129  Cal.  88,  [79 
Am.  St.  Rep.  78,  61  Pac.  659].)  The  statute  having  made  the 
distinction  between  murder  and  manslaughter,  the  courts  can- 
not ignore  it  or  create  a  definition  of  the  word  murder  different 
from  that  declared  in  the  statute  and  from  that  of  the  common 
law  and  ordinary  usage.  There  is  no  ambiguity  in  the  lan- 
guage and  nothing  is  left  to  construction.  The  appellant 
should  have  received  one  forth  of  the  estate,  and  the  refusal 
to  give  it  to  him  was  erroneous. 
The  order  is  reversed. 

Sloss,  J.,  and  Angellotti,  J.,  concurred. 


[S.  P.  No.  6090.    Department  One— January  29,  1912.] 

B.  A.  MARDIS,  Appellant,  v.  P.  H.  McCARTHY,  Mayor  of 
the  City  and  County  of  San  Francisco  et  al.,  Respond- 
ents. 

Municipal  Corporations— San  Francisco — Tunnels— Amendments 
OP  1911  TO  Charter  Authorizes  Construction — Special  Assess- 
ment Districts. — The  amendments  of  the  charter  of  the  city  and 
eounty  of  San  Francisco,  approved  hj  the  legislature  on  February 
7,  1911,  to  wit,  the  addition  to  article  VI  of  the  charter  of  a 
new  chapter  to  be  known  as  Chapter  VIII  (Stats.  1911,  p.  1686), 
and  of  the  addition  to  chapter  II,  article  VI,  of  a  section  to  be 
known  as  section  33  (Stats.  1911,  p.  1691),  authorizes  the  board 
of  supervisors  of  that  city  and  county  to  construct  a  tunnel  in  or 
under  an  accepted  or  unaccepted  public  street,  in  the  manner  therein 
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proyided,  and  to  impose  the  cost  thereof  upon  private  property 
within  a  determined  special  assessment  district. 

I». — ^POWKB  OF  SUPEBVISOKS — OkDINANOB  DETERMINING  METHOD  OF  PEO- 

GBDUBE — Delegation  of  Lbgislativs  Power. — ^Under  said  section 
33  of  chapter  II  of  article  YI,  the  board  of  supervisors  had  power, 
by  ordinance,  to  provide  a  method  of  procedure,  different  fr«>m 
the  two  alternative  methods  provided  by  that  section,  for  the  con- 
struction of  tunnels  and  for  the  assessment  of  the  costs  and  dam- 
ages thereof  upon  private  property  benefited  thereby,  and  to  amend 
the  same  by  subsequent  ordinance.  The  conferring  of  such  au- 
thority on  the  board  of  supervisors  was  not  an  unauthorized  dele- 
gation of  legislative  power  by  the  state  legislature. 

Id* — Approval  of  Charter  by  Legislature — CJonstitutional  Law. — 
If,  by  the  approval,  under  section  8  of  article  XI  of  the  constitu- 
tion, of  a  charter  or  an  amendment  which  vests  in  a  local  body  nu* 
thority  to  legislate  concerning  local  matters,  the  legislature  may 
be  said  to  be  delegating  legislative  power,  such  delegation  is  one 
that  is  expressly  authorized  by  the  constitution;  and  if  the  charter 
may  define  such  procedure  directly,  it  may  confer  upon  the  legis- 
lative body  of  the  municipality  the  power  to  enact  a  mode  of  pro- 
cedure by  ordinance,  which  would  have  the  same  sanction  and  the 
same  effect  that  it  would  have  had  if  incorporated  in  the  charter 
itself. 

Id. — Assessment  on  Special  District. — Such  charter  amendments  au- 
thorize the  assessment  of  the  cost  of  the  tunnel  improvement  upon 
a  special  district.  The  term  ''assessment"  as  therein  used  means 
the  burden  imposed  upon  property  for  the  purpose  of  paying  the' 
cost  of  the  improvement,  and  laid  with  reference  to  the  benefit 
which  such  property  ia  supposed  to  receive  from  the  expenditure 
of  the  money. 

Id. — ^Interest-Bearing  Certificates  Issued  by  Auditor: — Obligations 
OF  Municipality — Incidental  Expenses. — The  provision  in  such 
ordinance  regulating  procedure  authorizing  the  issuance  by  the 
auditor,  in  the  absence  of  sufiFIcient  money  to  pay  demands  upon 
the  assessment  fund,  of  certificates  bearing  interest  at  a  rate  to 
be  detemviiied  by  the  supervisors,  is  not  an  attempt  to  permit  the 
city  to  borrow  money.  The  certificates  so  to  be  issued  are  not  ob- 
ligations of  the  municipality,  nor  a  charge  against  its  funds,  but 
are  payable  out  of  the  assessments  levied  against  the  property 
within  the  assessment  district.  The  provision  for  the  payment  of 
interest  is  in  accord  with  said  section  33,  permitting  the  supervisors 
to  provide  for  the  payment  of  assessments  in  annual  installments, 
and  such  interest  is  also  properly  chargeable  to  the  property-owner 
as  an  item  of  incidental  expenses  incurred  in  providing  a  sufficient 
fund  for  the  accomplishment  of  the  work,  without  exacting  in 
cash,  from  the  property-owners  the  necessary  sum. 

Id. — Power  to  Pavx  ob  Sidewalk  Tunnel. — The  power  granted  by 
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such  proviBions  of  the  charter  to  eonstmct  tunnels  includes  the 
power  to  pave  or  sidewalk  them,  or  otherwise  make  them  fit  for  use. 

Id. — Tunnel  mat  bb  CJonsteucted  on  Acckpted  Street.— The  specific 
grant,  bj  chapter  VIII  of  article  YI,  of  the  charter  of  authority 
to  construct  tunnels  "in,  on,  or  under  any  accepted  street/*  takes 
the  construction  of  such  tunnels,  with  their  necessary  incidents,  out 
of  the  operation  of  the  general  prevision  of  section  23  of  chapter 
II  of  article  VI,  that  accepted  streets  must  be  kept  in  repair  and 
improved  by  the  city  and  county. 

Id. — Changing  Grade  of  Approaches. — ^The  grant  of  power  to  con- 
struct the  tunnel  implies  the  incidental  grant  of  power  to  change 
the  grade  of  that  portion  of  the  street  to  be  used  as  approaches 
thereto. 

Id. — Supplemental  Assessment  to  Complete  Construction  —  Pro- 
portional Benefits  —  Amount  Properly  Chargeable  mat  be 
Levied  IN  Two  Assessments. — A  provision  in  the  ordinance  estab- 
lishing the  method  of  procedure,  which  authorizes  the  levy  of  a  sup- 
plemental assessment  to  complete  the  construction,  in  the  event  that 
the  assessment  originally  levied  should  turn  out  to  be  insufficient, 
and  after  an  opportunity  to  all  parties  interested  to  be  heard  in 
opposition  to  the  levy,  and  which  also  declares  that  the  supervisors 
may,  in  lieu  of  levying  a  supplemental  assessment,  provide  for  the 
payment  by  the  city  and  county  of  the  amount  required  to  complete 
the  work,  does  not  make  the  property-owner  liable  for  assessments  in 
excess  of  the  proportional  benefits  received.  He  is  not  harmed  by 
having  the  amount  properly  chargeable  collected  in  two  assess- 
ments rather  than  one. 

Id.-— Objection  to  Supplemental  Assessment  cannot  be  made  Prior 
TO  Levy. — Even  if  the  provision  for  the  supplemental  assessment 
is  invalid,  objection  by  the  property-owner  cannot  be  taken  prior 
to  an  attempt  made  to  levy  it. 

Id« — Incidental  Expenses — Omission  to  Specifically  Define. — A  pro- 
vision in  the  ordinance  for  incidental  expenses  is  not  invalid  be- 
cause the  items  constituting  such  expenses  are  not  specifically  defined 
by  the  ordinance. 

Id.— Two  Assessment  Districts  may  be  Created  »o|t  Tunnel  Im- 
provement.— In  view  of  the  peculiar  nature  of  a  tunnel,  which 
while  a  single  work,  serves  to  unite  distinct  and  separate  districts, 
each  of  which  is  benefited,  an  assessment  upon  the  lands  in  the  two 
districts  is  authorized. 

APPEAL  from  a  jndgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hillyer,  Stringham  &  O'Brien,  for  Appellant. 
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Percy  V.  Long,  City  Attorney,  and  George  Lull,  Assistant 
City  Attorney,  for  Respondents. 

SLOSS,  J. — The  plaintiff  appeals  from  a  judgment  entered 
in  favor  of  the  defendants  upon  an  order  sustaining  their 
demurrer  to  his  complaint.  The  action  was  instituted  to  ob- 
tain an  injunction  restraining  the  mayor,  the  supervisors,  and 
other  oflScers  of  the  city  and  county  of  San  Francisco  from 
proceeding  under  a  certain  resolution,  adopted  by  the  board 
of  supervisors,  declaring  the  intention  of  said  board  to  order 
the  construction  of  a  tunnel  in  or  under  Stockton  Street  from 
the  northerly  line  of  Sutter  Street  to  the  southerly  line  of 
Sacramento  Street. 

A  prior  attempt  to  authorize  the  construction  of  such  a 
tunnel  and  the  assesment  of  the  cost  thereof  upon  a  special 
assessment  district  was  before  this  court  in  Oassner  v.  Mc- 
Carthy, 160  Cal.  82,  [116  Pac.  73],  where  it  was  held  that 
the  charter  of  the  city  and  county,  as  it  then  read,  did  not 
authorize  the  levy  of  a  special  assessment  to  pay  the  cost  of 
constructing  a  tunnel.  The  proceedings  here  involved  were, 
however,  taken  under  amendments  which  have  been  added  to 
the  charter  since  the  institution  of  the  proceedings  involved 
in  the  Gassner  case,  and  the  matters  there  decided  throw 
no  light  upon  the  questions  now  before  us. 

The  charter  amendments  in  question  were  approved  by  the 
legislature  on  February  7,  1911.  They  consisted  in  the  addi- 
tion to  article  VI  of  said  charter  of  a  new  chapter  to  be 
known  as  chapter  VIII  (Stats.  1911,  p.  1686),  and  of  the  ad- 
dition to  chapter  II,  article  VI,  of  a  section  to  be  known  as 
section  33  (Stats.  1911,  p.  1691).  Chapter  VIII  so  added  to 
article  VI  bears  the  title  "Tunnels,  Subways  and  Viaducts" 
and  is  divided  into  four  sections.  Section  1  reads  as  follows : 
"The  board  of  supervisors  are  hereby  empowered  to  order  the 
construction  of  any  tunnel,  subway  or  viaduct,  in,  on,  under, 
or  over,  any  accepted  or  unaccepted  open  public  street,  ave- 
nue, lane,  alley,  place  or  court,  within  the  city  and  county,  or 
any  other  land  of  the  city  and  county,  or  in,  on,  under,  or 
over,  any  land  in  which  and  where  the  city  and  county  may 
then  have  an  easement  or  right  of  way  therefor,  and  to  levy 
the  cost  and  expenses  thereof  upon  private  property,  in  the 
manner  and  under  and  subject  to  the  proceedings,  powers, 
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restrictions  and  limitations  in  chapter  II  and  chapter  VII 
of  this  article  provided  for  street  work  and  street  improve- 
ment." 

Section  2  authorizes  the  board  of  supervisors  to  acquire  by 
purchase  or  condemnation  any  land,  easement,  or  property 
necessary  and  convenient  for  any  purpose  mentioned  in  sec- 
tion 1  and  to  levy  the  damages,  costs,  and  expenses  thereof 
upon  private  property  "in  the  manner  and  under  and  subject 
to  the  proceedings,  powers,  restrictions  and  limitations  in 
chapter  III  and  chapter  VII  of  this  article  providing  for  the 
opening  and  extending,  straightening  or  closing  up  in  whole 
or  in  part  of  any  street,  avenue,  lane,  alley,  court  or  place." 
(The  reference  in  sections  1  and  2  to  chapter  VII  is  meaning- 
less, since  article  VI  contains  no  such  chapter.) 

Section  3  reads,  "The  board  of  supervisors  may,  in  its  dis- 
cretion, order  that  not  more  than  one  half  of  the  whole  of  the 
costs  and  expenses  of  any  of  the  work  or  acquisitions  in  sec- 
tions 1  and  2  in  this  chapter  mentioned,  or  the  damages  result- 
ing therefrom,  be  paid  out  of  the  treasury  of  the  city  and 
county  from  such  fund  as  the  board  of  supervisors  may  desig- 
nate. Whenever  a  part  of  said  cost  or  expense  is  so  ordered 
to  be  paid  before  the  making  of  an  assessment  therefor,  the 
board  of  public  works,  in  making  up  the  assessment  provided 
for  such  cost  and  expense,' shall  first  deduct  from  the  whole 
cost  and  expense  such  part  thereof  as  has  been  ordered  to  be 
paid  out  of  the  municipal  treasury  and  shall  assess  the  re- 
mainder of  said  cost  and  expense  proportionately  upon  the 
lots,  parts  of  lots,  and  lands,  in  the  assessment  district  or  liable 
to  be  assessed  therefor,  and  in  the  manner  hereinbefore  re- 
ferred to  and  provided." 

Section  4  relates  to  the  use  of  tunnels  by  street-railroads 
and  has  no  bearing  upon  the  present  controversy. 

Section  33  of  chapter  II  of  article  VI,  added  to  the  charter 
at  the  same  time,  reads  as  follows:  "The  methods  of  pro- 
cedure in  this  article  provided  for  the  improvement  of  streets 
or  for  the  construction  of  tunnels,  subways  or  viaducts  and 
appurtenances  thereto,  and  for  the  assessment  of  the  expense 
thereof  or  any  portion  of  such  expense  upon  private  property 
shall  not  be  deemed  exclusive,  but  the  board  of  supervisors  by 
an  affirmative  vote  of  not  less  than  two  thirds  of  the  members 
thereof,  may  by  ordinance  substitute  therefor  any  method  of 
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procedure  in  any  general  law  of  the  state  of  California  now  in 
force  and  effect,  or  as  the  same  may  be  amended,  or  that  may 
hereafter  be  enacted,  providing  for  any  such  improvements  in 
municipalities,  and  levying  assessments  for  the  expense  or 
portion  thereof  on  private  property;  or  the  said  board  may  by 
a  like  affirmative  vote  of  the  members  thereof  adopt  an 
ordinance  which  may  from  time  to  time  be  revised  or 
amended,  providing  a  method  of  procedure  for  such  improve- 
ment and  assessment;  and  in  such  ordinance  if  said  board 
deems  it  expedient  provision  may  be  made  for  the  payment  of 
any  assessment  levied  in  pursuance  thereof  in  annual  install- 
ments covering  a  term  not  to  exceed  ten  years  upon  conditions 
as  to  said  board  may  seem  reasonable  and  just,  the  rate  of  in- 
terest to  be  paid  on  such  payments  not  to  exceed  seven  per  cent 
per  annum." 

It  will  be  observed  that  the  section  last  quoted  provides 
three  alternative  methods  of  procedure.  1.  The  method 
specifically  outlined  in  the  charter  itself;  2.  Any  method  of 
procedure,  provided  by  general  law,  which  may  be  adopted  by 
the  vote  of  two  thirds  of  the  members  of  the  board  of  super- 
visors ;  or,  3.  Such  method,  differing  both  from  the  provisions 
of  the  charter  and  from  the  general  laws,  as  may  be  provided 
by  an  ordinance  adopted  by  a  like  vote  of  the  board  of  super- 
visors. The  board  of  supervisors  of  the  city  and  county  of 
San  Francisco  proceeded  in  the  third  way  and  in  September, 
1911,  adopted  by  unanimous  vote  an  ordinance  providing  a 
method  for  the  construction  of  tunnels  and  for  the  assessment 
of  the  cost  and  damages  thereof  upon  private  property  bene- 
fited thereby.  In  November,  1911,  the  board  by  like  vote 
adopted  an  ordinance  amending  several  sections  of  such 
ordinance. 

The  general  scheme  of  the  ordinance  as  amended  is  similar 
to  that  of  the  Local  Improvement  Act  of  1901  (Stats.  1901,  p. 
34).  It  will  not  be  necessary  to  set  forth  its  various  pro- 
visions in  detail  since  the  appellant  does  not  question  that  if 
the  board  of  supervisors  has  the  power  to  adopt  a  method  of 
procedure  for  levying  and  enforcing  special  assessments  for 
the  construction  of  tunnels,  the  method  here  adopted  was  a 
reasonable  and  proper  one  and  sufficiently  safeguarded  the 
rights  of  the  property-owners,  except,  perhaps,  in  certain  par- 
ticulars which  will  be  referred  to  hereafter. 
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Pursuant  to  the  provisions  of  this  ordinance  the  board  of 
supervisors  adopted  a  resolution  of  intention  to  order  the  con- 
struction in  or  under  Stockton  Street  of  a  tunnel  which  with 
its  approaches  should  extend  from  the  northerly  line  of  Sutter 
Street  to  the  southerly  line  of  Sacramento  Street,  the  tunnel 
itself  to  extend  from  the  southerly  line  of  Bush  Street  to  a 
line  one  hundred  and  fifty  feet  southerly  from  the  southerly 
line  of  Sacramento  Street.  The  resolution  of  intention  de- 
scribed two  districts  which  were  to  be  connected  by  the  said 
tunnel  and  upon  which,  as  comprising:  the  lands  specially 
benefited  by  such  improvement,  the  damages,  costs,  and  ex- 
penses of  the  construction  were  to  be  assessed. 

Other  facts  bearing  upon  the  appeal  will  be  mentioned  in 
connection  with  the  particular  points  upon  which  they  bear. 

1.  The  appellant  contends,  first,  that  the  provision  of  sec- 
tion 33  giving  to  the  board  of  supervisors  authority  to  provide 
a  method  of  procedure  for  the  improvement  and  assessment 
constitutes  an  unauthorized  delegation  of  legislative  power  by 
the  legislature  of  the  state. 

It  is  hardly  worth  while  to  discuss  the  question  whether  a 
grant  of  power  contained  in  a  freeholders'  charter  or  an 
amendment  thereto  derives  its  force  from  l^slative  action  on 
the  part  of  the  state  legislature.  If,  by  the  approval,  under 
section  8  of  article  XI  of  the  constitution,  of  a  charter  or  an 
amendment  which  vests  in  a  local  body  authority  to  legislate 
concerning  local  matters,  the  legislature  may  be  said  to  be 
delegating  legislative  power,  such  delegation  is  one  that  is 
expressly  authorized  by  the  constitution.  (In  re  Pfakler,  150 
Cal.  71,  [11  L.  R.  A.  (N.  S.)  1092,  88  Pac.  270]  ;  Piatt  v.  City 
and  County  of  San  Francisco,  158  Cal.  74,  [110  Pac.  384] ; 
Hellman  v.  Shoulters,  114  Cal.  136,  [44  Pac.  915,  45  Pac. 
1057].)  That  the  procedure  for  constructing  tunnels,  or 
making  other  street  improvements,  is  so  far  a  matter  of  local 
concern  as  to  be  properly  included  within  the  scope  of  a 
municipal  charter  is  not  questioned  by  the  appellant.  (See 
Byrne  v.  Drain,  127  Cal.  663,  [60  Pac.  433].)  And  if  the 
charter  may  define  such  procedure  directly,  we  see  no  reason 
why  it  may  not  confer  upon  the  legislative  body  of  the 
municipality  (in  this  instance,  the  board  of  supervisors)  power 
to  enact  a  mode  of  procedure  by  ordinance.  The  provisions 
of  the  ordinance  adopted  pursuant  to  the  authorization  of  the 
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charter  have  the  same  sanction  and  the  same  effect  that  they 
would  have  had  if  incorporated  in  the  charter  itself.  (Harri- 
s<on  V.  Horion,  5  Cal.  App.  415,  [90  Pac.  716] ;  Murphy  v. 
City  of  San  Lvis  Obispo,  119  Cal.  624,  [39  L.  R.  A.  444,  51 
Pac.  1085].) 

2.  It  is  claimed  that  in  some  particulars  the  ordinance 
esrtablishing  the  procedure  to  be  followed  is  an  attempted 
exercise  of  powers  in  excess  of  those  granted.  Under  this 
head  it  is  claimed,  first,  that  the  charter  amendments  do  not 
authorize  the  assessment  of  the  cost  of  the  improvement  upon 
a  special  district.  By  section  1  of  the  new  chapter  VIII  of 
the  charter,  the  board  of  supervisors  is  empowered  to  order 
the  construction  of  a  tunnel  and  to  levy  the  cost  of  the  ex- 
penses thereof  upon  private  property  "in  the  manner  and 
under  and  subject  to  the  proceedings,  powers,  restrictions  and 
limitations  of  chapter  II  of  this  article  providing  for  street 
work  and  street  improvement."  By  section  5  of  chapter  II, 
which  is  thus  incorpOfraJtwiiritp  chapt^jr' VIII,  the  board  of 
supervisors  is  expressly  authorized' tb  dcfiae  the  dispteicts-beoi?^ 
fited  by  a  proposed  improvement  and  to  be  assessed  to  pay 
the  expense  thereof.  (Stats.  1899,  p.  295.)  Furthermore, 
section  33  of  chapter  II  of  article  VI,  which  was  also,  as  we 
have  seen,  added  to  the  chapter  in  1911,  contains  language 
clearly  indicating  an  intent  to  authorize  the  assessment  of  the 
cost  of  the  improvement  upon  property  specially  benefited. 
The  section  provides  for  methods  of  procedure  for  the  con- 
struction of  tunnels,  and  "for  the  assessment  of  expenses 
thereof  or  any  portion  of  such  expenses  upon  private  prop- 
erty." The  term  "assessment"  as  used  in  this  connection  means 
the  kind  of  assessment  here  involved,  i.  e.,  a  burden  imposed 
upon  property  "for  the  purpose  of  paying  the  cost  of  the  im- 
provement, and  laid  with  reference  to  the  benefit  which 
such  property  is  supposed  to  receive  from  the  expenditure  of 
the  money."    (Taylor  v.  Palmer,  31  Cal.  241.) 

Another  objection  to  the  ordinance  regulating  the  procedure 
is  that  it  contains  a  provision  authorizing  the  issuance  by  the 
auditor,  in  the  absence  of  sufficient  money  to  pay  demands 
upon  the  assessment  fund,  of  certificates. bearing  interest  at  a 
rate  to  be  determined  by  the  board  of  supervisors.  It  is  con- 
tended that  this  is  an  attempt  to  permit  the  city  to  burrow 
money  and  that  there  is  no  authorization  in  law  for  such  bor- 
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rowlDg.  But  it  is  obvious  that  the  certificates  so  to  be  issued 
are  not  obligations  of  the  municipality.  {Union  Trust  Co,  t. 
State,  154  Cal.  716,  [24  L.  B.  A.  (N.  S.)  1111,  99  Pac.  183].) 
They  are  not  a  charge  against  the  funds  of  the  city  and  county, 
but  are  payable  out  of  the  assessments  levied  against  the  prop- 
erty within  the  assessment  district. 

The  provision  for  payment  of  interest  on  the  certificates  is 
not  open  to  objection.  The  necessity  for  the  issuance  of  such 
certificates  arises  from  the  provision  of  section  33,  above  re- 
ferred to,  permitting  the  board  to  provide  for  the  payment  of 
assessments  in  annual  installments.  The  ordinance,  in  accord- 
ance with  this  authorization,  has  provided  that  property- 
owners  desiring  an  extension  of  credit  may,  upon  certain 
terms,  obtain  the  privilege  of  paying  their  assessments  in  in- 
stallments. No  property-owner  is  liable  for  interest  unless 
he  voluntarily  seeks  and  obtains  an  extension  by  requesting 
that  he  be  permitted  to  pay  in  installments.  But  apart  from 
:t]ii»  ^ojisi4'^4ti^»  •  iifefeaf ;  npM  ^  tM  (ferl;ifieates  is  properly 
'Chargeable  'i<f  tiie  prcrjpeAy-oWftef  'as  ab  ifem  of  "incidental 
expenses  incurred  in  providing  a  sufficient  fund  for  the  ac- 
complishment of  the  work,  without  exacting  in  cash  from  the 
property-owners  the  necessary  sum."  {Doyle  v.  Austin,  47 
Cal.  353.) 

3.  The  resolution  of  intention  provides  that  the  tunnel  is  to 
be  "properly  bored,  lined,  faced,  paved  with  asphaltic  pave- 
ment, curbed  with  granite  curb,  and  sidewalked  with  artificial 
stone,  with  all  appurtenances  necessary  to  make  such  tunnel 
fit  for  public  use."  The  appellant  contends  that  the  power 
granted  by  the  charter  to  construct  timnels  does  not  include 
power  to  pave  or  sidewalk.  We  think  this  is  too  narrow  a 
construction  of  the  charter  provision.  The  term  "construct" 
has  a  broad  significance.  As  applied  to  a  railroad,  it  has  been 
held  to  cover  the  doing  of  everything  necessary  to  make  the 
road  ready  for  operation.  {DeOraff  v.  8t,  Paid  etc.  R,  Co., 
23  Minn.  144;  Preston  v.  Dubuque  etc.  R.  Co.,  11  Iowa  17.) 
The  grant  of  power  to  construct  tunnels  must,  on  like  reason- 
ing, include  the  power  to  do  the  things  necessary  to  make  the 
tunnels  fit  for  use.  The  paving  of  a  tunnel  and  the  laying  of 
sidewalks  are  necessary  to  enable  the  public  to  use  the  tunnel 
for  the  purposes  for  which  it  was  intended.  Such  paving  and 
cidewalking  are,  therefore,  a  proper  incident  of  the  power  to 
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construct.  This  conclusion  in  no  way  conflicts  with  Wilcoxon 
V.  San  Lvds  Obispo,  101  Cal.  508,  [35  Pac.  988],  where  it  was 
held  that  under  the  statute  providing  for  opening  or  widening 
streets  (Stats.  1889,  p.  70)  the  city  council  had  no  authority 
to  provide  for  grading  and  gravelling  the  lands  taken  for 
widening  a  street.  The  statute  there  considered  dealt  merely 
with  the  subject  of  acquiring  lands  for  opening,  widening,  or 
straightening  streets,  leaving  the  improvement  of  the  streets 
when  acquired  to  be  covered  by  other  statutes.  (See  8cm 
Francisco  v.  Kieman,  98  Cal.  614,  [33  Pac.  720].)  The  grad- 
ing of  the  land  added  to  a  street  was  entirely  distinct  from 
the  widening,  straightening,  or  extending,  which  alone  were 
provided  for  by  the  act  of  1889.  An  entirely  different  situa- 
tion is  presented  where  the  charter  authorizes  the  "construc- 
tion" of  tunnels. 

In  connection  with  this  point  it  is  suggested  that,  since 
Stockton  Street  is  an  accepted  street,  any  repair  or  improve- 
ment thereto  must,  under  section  23  of  chapter  II  of  article 
VI  of  the  charter,  be  paid  for  by  the  city  and  county.  We 
doubt  whether  the  construction  of  a  tunnel  "in  or  under"  a 
street  is  fairly  to  be  regarded  as  a  repair  or  improvement  of 
the  street.  But,  if  it  be  such  improvement,  the  specific  grant, 
by  chapter  VIII  of  article  VI,  of  authority  to  construct  tun- 
nels "in,  on,  or  under  any  accepted  or  unaccepted  street.  .  .  . 
and  to  levy  the  cost  and  expenses  thereof  upon  private  prop- 
erty," certainly  takes  the  construction  of  such  tunnels,  with 
their  necessary  incidents,  out  of  the  operation  of  the  general 
provision  that  accepted  streets  must  be  kept  in  repair  and 
improved  by  the  city  and  county. 

4.  It  is  next  contended  that  the  construction  of  the  ap- 
proaches to  the  tunnel  will  involve  a  change  of  grade  of 
Stockton  Street  to  the  extent  of  the  length  of  the  approaches, 
and  that  such  change  has  not  been  authorized  by  the  method 
defined  in  chapter  VI,  article  VI  of  the  charter,  providing  for 
the  change  of  grade  of  streets.  The  answer  to  this  point,  as  to 
the  point  raised  with  reference  to  the  paving  of  the  tunnel,  is 
that  the  change  of  grade  is  a  mere  incident  to  the  construction 
of  a  tunnel.  (Gassner  v.  McCarthy,  160  Cal.  82,  [116  Pac. 
73].)  The  boring  of  a  tunnel  necessarily  involves  the  making 
of  approaches  to  the  mouths  of  the  tunnel.  The  grant  of 
power  to  construct  the  tunnel  is,  therefore,  a  grant  of  power 
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to  do  the  incidental  thing,  and  the  procedure  provided  for 
tunnel  construction  is  all  that  need  be  followed. 

5.  Section  28  of  the  ordinance,  providing  the  method  of 
procedure,  authorizes  the  levy  of  a  supplemental  assessment 
to  complete  the  construction,  in  the  event  that  the  assessment 
originally  levied  should  turn  out  to  be  insuflScient.  The  sec- 
tion gives  to  any  person  interested  the  right  to  be  heard  in 
opposition  to  such  levy.  It  also  declares  that  the  supervisors 
may,  in  lieu  of  levying  a  supplemental  assessment,  provide 
for  the  payment  by  the  city  and  county  of  the  amount  re- 
quired to  complete  the  work. 

In  OiU  V.  Oakland,  124  Cal.  335,  [57  Pac.  150],  this  court 
treated  a  similar  provision  in  the  Street  Opening  Act  of  1889  as 
valid.  It  is  now,  however,  argued  that  since  the  amount  of 
the  benefit  to  accrue  to  the  property  of  a  private  owner  is 
determined  at  the  time  of  the  original  ajssessment,  an  excess 
of  cost  cannot  justify  the  imposing  upon  such  property  of  a 
further  assessment,  exceeding  the  benefit  as  thus  ascertained. 
But  it  is  not  true  that  the  first  assessment  necessarily  covers 
the  full  amount  of  the  benefit.  The  provision  of  the  ordinance 
is  that  the  ''benefits  estimated  shall  not  exceed  the  total  of 
such  estimated  costs,  damages  and  expenses."  The  assessment 
is  to  be  "in  accordance  with  the  benefits" ;  that  is  to  say,  not 
equal  but  proportional  to  such  benefits.  The  property  is  as- 
sessed for  only  such  proportion  of  the  benefits  as  may  be  re- 
quired to  meet  the  estimated  cost.  If  a  further  assessment  be- 
comes necessary,  the  hearing  afforded  to  the  property-owner 
gives  him  ample  opportunity  to  protect  his  property  against  the 
imposition  of  a  burden  greater  than  the  total  benefit  con- 
ferred. He  is  not  harmed  by  having  the  amount  properly 
chargeable  collected  in  two  assessments  rather  than  one. 

But  in  any  view,  the  objection  is  premature.  No  supple- 
mental assessment  has  been  levied  in  the  case  at  bar,  and  it 
cannot  be  known  whether  any  ever  will  be.  It  may  be  that 
the  first  assessment  will  produce  funds  sufficient  to  complete 
the  improvement,  or,  if  there  should  be  a  deficiency,  that  the 
supervisors  will  supply  the  needed  balance  out  of  the  treasury 
of  the  city  and  county.  The  proper  time  to  question  the 
propriety  of  a  supplemental  assessment  will  be  when  an  at- 
tempt is  made  to  levy  such  assessment. 

6.  We  see  no  force  in  the  point  that  the  provision  in  the 
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opdinance  for  "incidental  expenses"  is  invalid  because  the 
items  constituting  such  expenses  are  not  specifically  defined  by 
the  ordinance.  That  incidental  expenses  may  properly  be 
made  a  charge  on  the  property  within  an  assessment  district 
is  not  questioned.  {Doyle  v.  Austin,  47  Cal.  353;  Burk  v. 
Altschvl,  66  Cal.  533,  [6  Pae.  393].)  And  no  reason  is  sug- 
gested for  holding  that  the  elements  constituting  such  ex- 
penses must  be  enumerated  in  the  ordinance.  A  general  pro- 
vision like  the  one  before  us,  was  upheld  in  Brooks  v.  San  Luis 
Obispo,  109  Cal.  50,  [41  Pac.  791].  If  anything  not  properly 
chargeable  as  an  incidental  expense  is  included  in  the  report 
upon  which  the  assessment  is  to  be  made,  the  owner  is,  by 
the  terms  of  the  ordinance,  given  a  full  opportunity  to  object 
and  to  be  heard  in  support  of  his  objection. 

7.  In  view  of  the  particular  nature  of  a  tunnel,  which,  while 
a  single  work,  serves  to  unite  distinct  and  separate  districts, 
each  of  which  is  benefited,  we  think  there  is  no  force  in  the 
suggestion  that  an  assessment  upon  the  lands  in  two  districts 
is  unauthorized.  The  case  is  very  different  from  Souihwick  v. 
Santa  Barbara,  158  Cal.  14,  [109  Pac.  610],  where  it  was 
sought,  by  levying  a  single  assessment  upon  two  districts,  to 
impose  upon  the  land  in  one  the  burden  of  paying  for  im- 
provements which  benefited  only  the  land  in  the  other. 

No  other  contentions  are  advanced  in  support  of  the  appeal. 

The  judgment  is  affirmed. 

Shaw,  J.,  and  Angellotti,  J.,  concurred. 


[S.  P.  No.  5673.    Department  Two.— January  29,  1912.] 

TERESA  BELL,  Appellant,  v.  LUCIUS  L.  SOLOMONS  et 
al,  Respondents. 

Peactice — Dismissal — ^Want  of  Prosecution — Destruction  of  Rec- 
ord— Partial  Restoration  of  Record. — Where,  after  the  reversal 
of  a  judgment  on  appeal  and  the  filing  of  a  supplemental  complaint, 
the  entire  record  in  the  action  was  destroyed  by  fire,  and  there- 
after a  partial  restoration  thereof  was  had,  without  restoring  the 
supplemental  complaint,  a  subsequent  order,  made  with  knowledge 
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hj  the  plaintifT  of  the  facts,  dismissing  the  action  for  want  of 
prosecution,  is  not  irregular  or  void,  on  account  of  the  failure  to 
restore  the  supplemental  complaint  to  the  record. 

Id. — Mattbks  Bkvibwable  on  Appeal  vboh  Judgment  of  Dismissal — 
Appeal  from  Order  Befusino  to  Vacate. — ^If  the  judgment  of 
dismissal  was  void  because  the  record  had  not  been  completely 
restored,  or  was  in  excess  of  the  |power  or  jurisdiction  of  court  or 
clerk,  or  if  good  faith  required  defendants  to  notify  plaintiff  of 
their  intention  to  move  for  a  dismissal,  each  of  .such  matters  was 
reviewable  upon  direct  appeal  from  the  judgment  of  dismissal,  and 
will  not  be  reviewed  on  an  appeal  from  an  otder  refusing  to  vacate 
the  order  of  dismissal. 

Io.—Appeal— Order  Refusing  to  Vacate  prior  Order. — An  order  re- 
fusing to  vacate  a  prior  order  or  judgment  from  which  an  appeal 
may  be  taken  is  not  appealable  unless  there  is  a  record  which  pre- 
sents matters  for  consideration  that  could  not  be  presented  upon  the 
appeal  from  the  original  order  or  judgment. 

ID« — ^Merits  not  Ck)NsiDEEED  on  Motion  to  Dismiss. — The  dismissal 
of  an  action  for  lack  of  prosecution  is  without  regard  to  the  merits 
or  demerits  of  the  cause  of  action,  and  on  a  review  on  appeal  from 
puch  an  order  the  fact  that  the  records  show  a  cause  of  action  in 
favor  of  the  plaintiff  will  not  be  considered. 

Id — Dismissal  of  Action  of  which  Record  is  Destroyed.— The  trial 
court  has  jurisdiction  to  dismiss  an  action  the  record  of  which 
has  been  destroyed,  and  its  i>ower  in  that  respect  is  in  no  way 
dependent  upon  a  restoration  of  the  record. 

Id. — Form  of  Judgment  of  Dismissal. — A  judgment  rendered  in  pur- 
suance of  a  motion  to  dismiss  an  action  for  want  of  prosecution, 
reading  "It  is  ordered,  adjudged  and  decreed  that  plaintiff  do 
take  nothing  by  this  action  against  the  defendants,  but  that  judg- 
ment of  dismissal  be  and  the  same  is  hereby  entered  herein,**  is 
merely  a  judgment  of  dismissal^  and  is  not  a  determination  of  tho 
merits  of  the  action. 

Id. — Failure  to  Prosecxtte  Action — Inabilitt  of  Judge  to  Perform 
Duties. — The  failure  of  the  plaintiff  to  restore  the  records  in  such 
action  and  to  sot  the  cause  for  trial  is  not  excused  by  the  circum- 
stance that  the  judge  of  the  department  of  the  superior  court  in 
which  the  cause  was  originally  tried  was  unable  to  attend  to  his 
duties,  when  there  were  eleven  other  departments  of  the  court  to 
which  the  action  might  have  been  reassigned  for  trial. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  refusing  to  vacate  an  order 
dismissing  an  action  for  want  of  prosecution.  John  J.  Van 
Nostrand,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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T.  Z.  Blakeman,  for  Appellant. 

Edmund  Tauszky,  and  Wallace  A.  Wise,  for  Respondents. 

HENSHAW,  J. — This  is  an  appeal  by  plaintiff  from  an 
order  of  the  superior  court  of  the  city  and  county  of  San 
Francisco  denying  her  motion  to  vacate  an  order  made  on  the 
motion  of  defendants  dismissing  the  action  for  want  of  prose- 
cution, (Code  Civ.  Proc,  sec.  583).    The  action  was  commenced 
in  November,  1899,  and  was  tried  in  October,  1900.  Judgment 
for  defendants  was  entered  in  February,  1901.    Plaintiff  ap- 
pealed to  this  court  from  that  judgment  and  from  the  order 
denying  her  motion  for  a  new  trial.    On  November  19,  1904, 
the  judgment  and  order  were  reversed  and  the  cause  remand- 
ed for  a  new  trial.    The  rernittitur  was  filed  in  the  superior 
court  on  January  16,  1905.     On  August  26th  of  that  year 
plaintiff  filed  a  supplemental  complaint,  and  upon  October 
10th  following  defendants  answered  thereto.     The  record  in 
the  superior  court  was  destroyed  by  fire  on  April  18,  1906. 
No  steps  were  taken  by  plaintiff  for  more  than  two  years, 
either  to  restore  the  record  or  to  bring  the  action  to  trial. 
Finally,  upon  August  12,  1908,  defendants  procured  a  cer- 
tified and  attested  copy  of  the  transcript,  and  a  certified  copy 
of  the  remittitur,  and  filed  a  petition  for  an  order  that  this 
copy  of  the  transcript  be  made  the  basis  of  any  further  pro- 
ceedings and  that  the  certified  copy  of  the  remittitur  be  filed. 
This  was  in  conformity  with  the  provisions  of  the  act  in  rela- 
tion to  the  restoration  of  court  records.     (Stats.  1906,  p.  37.) 
Notice  of  the  application  was  served  on  plaintiff's  attorney  and 
without  objection  on  his  part,  the  application  itself  was  granted 
on  September  4,  1908.    No  su^estion  was  made  at  that  time 
by  plaintiffs  attorney  that  the  record  was  incomplete  or  that 
he  desired  the  restoration  of  the  supplemental  complaint  and 
answer  thereto  above  referred  to.     On  September  8,  1908, 
defendants  served  upon  plaintiff  notice  of  a  motion  to  dismiss 
the  action  for  want  of  prosecution,  the  grounds  of  the  motion 
being  plaintiff  s  failure  to  bring  the  action  to  trial  for  more 
than  two  years  after  defendants  had  answered  and  for  more 
than  three  years  after  the  remittitur  from  the  supreme  court 
had  been  filed.    The  hearing  of  this  motion  was  had  and  on 
September  18,  1908,  it  was  granted  and  judgment  of  dismissal 
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entered  upon  September  24,  1908.  No  appeal  was  ever  taken 
from  this  judgment  of  dismissal.  Thereafter,  on  October  9, 
1908,  plaintiff  filed  a  petition  for  the  restoration  of  the  sup- 
plemental complaint  and  answer  thereto.  It  was  argued  to 
the  court  that  as  a  judgment  of  dismissal  of  the  action  had 
been  entered,  these  supplemental  pleadings  should  be  restored 
to  the  record  nunc  pro  tunc  as  of  the  date  of  the  restoration 
of  the  transcript.  The  court  adopted  this  view,  and  plaintiff 
refusing  to  accept  it,  the  court  denied  her  motion.  No  appeal 
was  taken  from  this  order.  Thereafter,  on  January  19,  1909, 
plaintiff  gave  notice  of  a  motion  to  vacate  the  order  and  judg- 
ment of  dismissal  and  this  motion  was  denied  on  March  17, 
1910.  It  is  from  this  last  mentioned  order  that  plaintiff 
prosecutes  her  appeal. 

The  propositions  advanced  upon  this  appeal  are:  1.  That 
the  judgment  of  dismissal  was  irregular  and  void,  because 
material  and  necessary  parts  of  the  pleadings  had  not  been 
restored  to  the  record ;  2.  That  the  judgment  as  entered  was 
beyond  the  power  of  the  court  or  clerk  to  make  or  enter,  be- 
cause of  the  following  language  in  which  the  judgment  is 
couched:  "It  is  ordered,  adjudged  and  decreed  that  Teresa 
Bell,  plaintiff,  do  take  nothing  by  this  action  against  the  de- 
fendants, but  that  judgment  of  dismissal  be  and  the  same  is 
hereby  entered  herein";  3,  That  under  the  facts  disclosed, 
the  plaintiff  was  not  guilty  of  negligence  in  the  prosecution 
of  the  action;  4.  That  plaintiff  was  a  necessary  party  and 
an  actor  in  the  proceeding  instituted  by  defendants  to  have 
the  certified  transcript  filed  made  the  basis  of  further  proceed- 
ings and  that  good  faith  required  defendants  to  notify  plain- 
tiff of  their  intention  to  move  for  a  dismissal;  5.  That  the 
pleadings  and  the  records  show  that  the  plaintiff  is  entitled 
to  a  judgment  against  the  defendants  in  a  sum  exceeding  one 
thousand  dollars. 

It  is  at  once  apparent  from  a  reading  of  these  grounds  that, 
one  and  all,  they  existed  and  were  within  the  knowledge  of 
plaintiff  at  the  time  of  the  hearing  of  defendants'  motion  to 
dismiss  for  lack  of  prosecution.  Thus,  plaintiff  knew  that 
the  record  had  not  been  completely  restored.  Plaintiff  knew 
any  and  all  of  the  facts  which  would  justify  her  neglect  and 
failure  to  restore  the  record  and  bring  the  action  to  trial. 
And  as  to  the  other  propositions,  if  the  judgment  of  dismissal 
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was  void  because  the  record  had  not  been  completely  restored, 
or  if  the  judgment  of  dismissal  entered  was  in  excess  of  the 
power  or  jurisdiction  of  court  or  clerk,  or  if  good  faith  re- 
quired defendants  to  notify  plaintiff  of  their  intention  to 
move  for  a  dismissal,  each  and  all  of  these  matters  were  re- 
viewable upon  direct  appeal  from  the  judgment  of  dismissal, 
which  appeal  was  never  taken.  The  fifth  proposition,  that 
the  records  show  that  plaintiff  is  entitled  to  a  judgment,  is 
entirely  beyond  any  consideration  which  here  may  be  entered 
into.  The  dismissal  of  an  action  for  lack  of  prosecution  is 
without  regard  to  the  merits  or  demerits  of  the  cause  of  action. 
The  motion  is  granted  as  to  a  meritorious  cause  of  action  as 
well  as  to  one  without  merit,  because  in  either  case  there  has 
been  a  failure  upon  the  part  of  the  plaintiff  to  use  the  dili- 
gence which  the  law  requires  to  make  an  end  to  litigation. 

It  is  apparent,  therefore,  that  this  case  is  not  an  exceptional 
case  like  those  of  Moore  v.  Thompson,  138  Cal.  23,  [70  Pac. 
930],  and  De  La  Montanya  v.  De  La  Montwnya,  112  Cal.  101, 
[53  Am.  St.  Rep.  165,  32  L.  R.  A.  82,  44  Pac.  345],  where  the 
facts  subsequently  arising  or  subsequently  known  may  control 
the  facts  upon  which  the  court  exercised  its  discretion  in  grant- 
ing or  refusing  to  grant  a  particular  order,  but  it  is  the  typical 
case  represented  by  Reay  v.  Buttery  69  Cal.  572,  [11  Pac.  463] ; 
Goyhin^ch  v.  Goykinech,  80  Cal.  409,  [22  Pac.  175] ;  Harper 
V.  Hildrethy  99  Cal.  265,  [33  Pac.  1103] ;  Estate  of  Gregory, 
122  Cal.  483,  [55  Pac.  144] ;  Mantel  v.  Mantel,  135  Cal.  315, 
[67  Pac.  758] ;  Alpers  v.  Bliss,  145  Cal.  565,  [79  Pac.  171] ; 
Kent  v.  WiUiams,  146  Cal.  3,  [79  Pac.  527].  In  the  last  cited 
case  it  is  said :  "The  appeal  from  the  order  refusing  to  vacate 
the  judgment  does  not  present  any  facts  for  the  consideration 
of  the  court  other  than  those  which  are  presented  upon  appeal 
from  the  judgment  itself:  And  the  rule  is  well  established 
that  an  order  refusing  to  vacate  a  prior  order  or  judgment 
from  which  an  appeal  may  be  taken  is  not  appealable  unless 
there  is  a  record  which  presents  matters  for  consideration 
that  could  not  be  presented  upon  the  appeal  from  the  original 
order  or  judgment." 

But  aside  from  this,  the  contentions  of  the  appellant  are 
without  merit.  The  judgment  of  the  court  was  a  dismissal  of 
the  action.  Its  power  to  dismiss  the  action  did  not  depend 
upon  a  restoration  of  the  records.    The  jurisdiction  was  not 
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lost  by  a  destruction  of  the  records  nor  regained  by  their 
restoration.  The  jurisdiction  of  the  court  was  always  there 
and  with  that  jurisdiction  it  had  power  under  the  law  to  dis- 
miss the  action.  As  little  merit  is  there  in  the  attack  on  the 
form  of  the  judgment.  It  was  clearly  a  judgment  of  dismissal 
for  lack  of  prosecution  and  nothing  more.  In  the  nature  of 
things  it  could  not  and  did  not  undertake  to  determine  the 
merits  of  the  action.  Indeed  the  court  by  the  judgment  of 
dismissal,  refused  to  consider  them  at  all.  (Rosenthal  v. 
McMann,  93  Cal.  509,  [29  Pac.  121] ;  Pyle  v.  Piercy,  122  Cal. 
384,  [55  Pac  141].)  Nor  is  the  failure  of  the  plaintiff  to  re- 
store the  records  and  set  the  cause  for  trial  in  any  wise  ex- 
cused by  the  circumstances,  upon  which  reliance  is  placed, 
that  Judge  Hebbard,  who  had  formerly  tried  the  case,  was  ill 
and  unable  to  attend  to  his  duties.  Judge  Hebbard  was  but 
one  of  the  twelve  judges  of  the  superior  court.  The  application 
could  and  should  have  been  made  to  the  presiding  justice  to 
reassign  the  cause  and  the  application  to  restore  the  records 
could  have  been  made  at  any  time  and  before  any  judge. 
The  order  appealed  from  is  therefore  affirmed. 

Melvin,  J.^  and  Lorigan,  Jv,  concurred. 


[L.  A.  No.  2654.    Department  Two.— January  29,  1912.] 

MIBA  HERSHEY,  Respondent,  v.  Eli^MA  R.  BRISTOL  et 
al.,  Defendants.    JENNIE  A.  BRISTOL,  Appellant. 

Appeal — Obdeb  Befxjsino  to  Beg  all  wwt  of.  Assistance — ^Lack  op 
Bill  op  Exceptions — Un authenticated  Becobd  on  Appeal. — An 
order  denying  a  motion  to  vacate  an  order  for  a  writ  of  assistance 
and  to  recall  the  writ  will  not  be  reviewed  on  appeal  and  will  be 
affirmed,  if  the  transcript  contains  no  bill  of  exceptions,  and  the 
papers  contained  in  it  are  unauthenticated  as  the  papers  and  evi- 
dence used  or  taken  on  the  hearing  of  the  motion  in  anj  other  way 
as  required  by  rule  XXIX  of  the  supreme  court. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  refusing  a  motion  to  vacate  on  order  for  the  is- 
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suaace  of  a  Writ  of  Assistance  and  to  recall  the  writ.    Charles 
Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

M.  M.  Armstrong,  William  Freeman,  Ray  L.  Chesebro,  and 
Alonzo  D.  Hitchcock,  for  Appellant. 

Lynn  Helm,  and  E.  S.  Williams,  for  Respondent 

HENSHAW,  J. — This  is  an  appeal  from  an  order  denying 
appellant's  motion  to  vacate  an  order  for  the  issuance  of  a 
writ  of  assistance  and  to  recall  the  writ.  The  transcript  con- 
tains no  bill  of  exceptions,  nor  are  the  papers  contained  in  it 
authenticated  as  "the  papers  and  evidence  used  or  taken  on 
the  hearing  of  the  motion"  in  any  other  way  as  required  by 
rule  XXIX,  [144  Cal.  lii,  119  Pac.  xiv],  of  this  court.  "Un- 
authenticated  papers  in  a  transcript  in  which  there  is  no  bill  of 
exceptions  constitute  no  part  of  a  record  which  can  be  con- 
sidered on  appeal."  (Nash  v.  Harris,  57  Cal.  242 ;  Herrlich  v. 
McDonald,  80  Cal.  472,  [22  Pac.  299] ;  Melde  v.  Reynolds,  120 
Cal.  237,  [52  Pac.  491] ;  Skinner  v.  Horn,  144  Cal.  278,  [77 
Pac.  904].)  The  result  is  that  appellant  presents  no  record 
upon  which  the  order  appealed  from  can  be  reviewed,  and 
respondent's  motion  to  affirm  the  order  must  be  and  therefore 
is  granted.  {Skinmr  v.  Horn,  144  Cal.  278,  [77  Pac.  904] ; 
Skinner  v.  Horn,  146  Cal.  62,  [79  Pac.  597] ;  Power  v.  Fair- 
banks,  146  Cal.  611,  [80  Pac.  1075] ;  Wyckoff  v.  Pajaro  B.  C. 
Co.,  146  Cal.  681,  [81  Pac.  17].) 

Melvin,  J.,  and  Lorigan,  J.,  concurred. 


[S.  F.  No.  5643.    Department  Two.— January  29,  1912.] 

CHARLES  FILIPPINI  et  al..  Respondents,  v.  CLEORA  M. 
HEWLETT  et  al..  Appellants. 

WaTEB — HiPABIAN  PbOPBIETOBS — ACTION  TO  DeTEBICINB  BiGHTS  TO  TJSS 

Wateb — JuDGiCENT — ^Umgektaintt. — ^Ih  an  action  bj  lower  ripariaa 
proprieton  against  upper  riparian  proprietors,  to  determinie  their 
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respective  rights  to  the  use  of  the  waters  of  a  natural  stream,  in 
which  the  defendants  set  up  a  right  by  appropriation  of  all  the 
waters  thereof,  and  another  right  of  appropriation  by  user  and 
prescription  to  certain  of  the  waters  thereof,  the  defendants  can- 
not object,  on  the  ground  of  indefiniteness  or  uncertainty,  to  a  judg- 
ment which  entitles  them  to  take  and  use  "such  a  quantity  of 
water  .  .  .  which  shall  be  required  for  all  the  natural  or  domestic 
uses  and  purposes  appurtenant  to"  their  riparian  lands,  "includ- 
ing water  for  household  and  domestic  uses  and  purposes,  for 
watering  stock,  and  for  irrigating  lawns  and  gardens  adjacent 
to  the  dwelling-house  on  said  lands." 

Id. — Failure  to  Adjudge  Definite  Quantum  of  Watee  to  be  Used. — 
The  defendants  cannot  complain  of  the  uncertainty  of  the  judg- 
ment in  failing  to  award  them  a  definite  quantum  of  water,  when 
they  were  accorded  an  opportunity  on  the  trial  to  show  that  fact, 
and  declined  to  do  so. 

Id. — Adjudication  or  Rights  of  Uppee  Bipabian  Pbopeibtoe. — Such 
judgment  does  not  limit  the  defendants  to  take  water  from  any 
particular  branch  of  the  stream,  or  to  the  amount  which  they  may 
happen  to  be  using,  but  gives  them,  as  upper  riparian  proprietors, 
the  first  right  to  all  which  they  may  require  for  the  purposes  of 
their  superior  use. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County  and  from  an  order  refusing  a  new  trial.  Henry  C. 
Gesford,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  E.  Hewlett,  F.  E.  Johnston,  H.  L.  Johnston,  and  L.  E. 
Johnston,  for  Appellants. 

A.  J.  Hull,  J.  V.  B.  Filippini,  and  John  T.  York,  for  Re- 
spondents. 

HENSHAW,  J. — This  controversy  is  between  the  plaintiffs, 
lower  riparian  proprietors,  and  defendants  Hewlett,  upper 
riparian  proprietors,  over  the  use  of  the  waters  of  Huichica 
Creek.  The  appeal  is  from  the  judgment  and  from  the  order 
denying  defendants  a  new  trial. 

The  waters  of  Huichica  Creek,  flowing  first  through  the  lands 
of  defendants  Hewlett,  were  used  by  them,  and  the  unused 
portion  passed  on  to  the  lower  lands  of  plaintiffs,  where  they 
were  consumed  for  domestic  purposes  and  for  the  watering  of 
stock.    In  the  warm  and  dry  months  of  June,  July,  August, 
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September,  and  October  of  each  and  every  year  there  was 
never  a  surplus  of  water  above  what  was  required  for  these 
purposes,  and  in  many  years  a  deficiency  and  shortage.  The 
Hewletts  had  originally  taken  their  water  from  the  main 
stream,  but  subsequently  they  had  availed  themselves  of  the 
waters  of  the  west  branch  of  the  creek.  Shortly  before  the 
commencement  of  this  action  they  dammed  the  main  stream, 
posted  notice  of  appropriation  of  all  the  waters  in  it,  filed  the 
notice  for  record,  dug  a  ditch,  and  proceeded  to  carry  these 
waters  to  their  lands  for  the  irrigation  of  alfalfa.  The  result 
was  the  immediate  cessation  of  the  flow  below,  complaint  by 
the  lower  riparian  proprietors,  with  the  statement  by  the 
Hewletts  that  they  would  find  their  claim  presented  in  the 
recorder's  oflSce,  and  if  plaintiffs  desired  to  stop  them  from 
80  diverting  the  waters  they  would  have  to  proceed  by  injunc- 
tion. This  they  did,  and  the  injunction  was  granted.  Against 
the  judgment  it  is  first  contended  that  the  portion  defining 
the  rights  of  Cleora  M.  Hewlett,  owner  of  the  upper  riparian 
land,  is  indefinite  and  uncertain.  That  portion  of  the  judg- 
ment so  attacked  is  in  the  following  language : 

"That  the  defendant,  Cleora  M.  Hewlett,  is  justly  entitled 
to  take  and  use  such  a  quantity  of  water  fiowing  in  said  creek, 
through  the  lands  of  the  said  defendant,  which,  in  addition  to 
the  water  now  taken  from  said  west  branch  thereof,  shall  be 
required  for  all  the  natural  or  domestic  uses  and  purposes 
appurtenant  to  the  lands  of  said  defendant  which  are  within 
the  watershed  of  and  drained  by  and  riparian  to  said  Huichiea 
Creek  (which  said  lands  are  described  in  the  complaint  in 
this  action,  and  are  the  lands  upon  which  the  said  defendant 
now  resides),  including  water  for  household  and  domestic 
uses  and  purposes,  for  watering  stock,  for  irrigating  lawns 
and  gardens  adjacent  to  the  dwelling-house  on  said  lands." 

It  is  said  that  the  judgment  does  not  mean  anything  so  far 
as  the  defendant  is  concerned,  that  she  possesses  the  right  ad- 
judged to  her  independent  of  the  judgment,  by  virtue  of  her 
riparian  proprietorship.  But  if  the  court  by  solemn  judgment 
has  given  to  this  defendant  exactly  what  she  says  she  is  en- 
titled to  by  law,  her  voice  should  be  lifted  in  approbation  and 
not  in  complaint.  In  contemplation  of  the  fact  that  what 
the  court  was  called  upon  to  decide  were  the  twofold  conten- 
tions of  the  Hewletts,  the  first  an  asserted  right  by  appropria- 
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tion  to  all  of  the  waters  of  the  creek,  the  second  an  asserted 
right  of  appropriation  by  user  and  prescription  to  certain 
of  the  waters  of  the  creek,  it  was  not  only  not  a  useless  declar- 
ation for  the  court  thus  to  define  the  precise  rights  of  defend- 
ant, but  it  was  a  declaration  and  judgment  made  necessary  by 
the  very  issues  in  the  case.  Nor  can  the  complaint  be  enter- 
tained that  the  judgment  is  fatally  uncertain  in  failing  to 
award  a  definite  qtumtum  of  water  to  defendants.  Defend- 
ant's own  conduct  made  this  impossible,  for  the  court  vacated 
the  submission  of  the  cause,  to  give  the  defendants  an  oppor- 
tunity of  showing  the  amount  of  water  required  for  their  use 
during  the  dry  season,  and  defendants  declined  to  produce 
such  testimony.  They  are  not  in  a  position  to  complain  of 
any  uncertainty  in  this  respect.  {Bathgate  v.  Irvine,  126  Cal. 
135,  [77  Am.  St.  Rep.  158,  58  Pac.  442] ;  Strang  v.  Baldmn, 
154  Cal.  150,  [129  Am.  St.  Rep.  149,  97  Pac.  178].)  Nor  is  it 
perceived  that  this  judgment  in  any  sense  compels  defendants 
to  continue  to  take  water  from  the  west  branch.  It  declares 
in  effect  that  they  may  take  all  the  water  which  they  require 
for  the  indicated  purposes,  and  so  long  as  they  are  taking  a 
portion  of  it  from  the  west  branch,  may  take  the  remainder 
from  the  main  stream.  And.  while  it  is  true  that  the  rights 
of  a  riparian  owner  are  not  limited  by  the  quantum  of  water 
he  may  happen  to  be  using,  this  judgment  gives  defendants 
the  first  right  to  all  which  they  may  require  for  the  purposes 
of  their  superior  use. 

Certain  minor  propositions  are  urged  upon  the  appeal  which 
have  been  examined,  and  which  it  may  be  declared,  without 
elaborate  discussion,  are  not  well  founded,  or,  where  well 
founded,  are  not  of  the  essence  of  the  controversy.  These 
propositions  go  to  an  asserted  absence  of  findings,  that  the 
findings  are  not  responsive  to  the  issues,  and  that  the  findings 
do  not  support  the  quantity  of  lands  of  the  plaintiffs,  found 
to  be  riparian.  But  the  findings  show  that  plaintiffs,  as 
riparian  owners  need  and  use  the  water  for  domestic  purposes 
and  for  the  watering  of  stock ;  that  in  the  dry  season  of  the 
year  there  is  never  any  surplus  of  water  in  the  stream  over 
and  above  these  needs.  The  judgment  then  awards  to  the 
defendants  Hewlett,  as  riparian  proprietors,  all  of  the  water 
of  the  stream  which  they  may  require,  "for  all  the  natural 
and  domestic  uses  and  purposes  appurtenant  to  the  lands  .  •  • 
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including  water  for  household  and  domestic  uses  and  purposes, 
for  watering  stock,  for  irrigating  lawns  and  gardens  adjacent 
to  the  dwelling-house  on  said  lands."  Here  is  a  most  liberal 
award.  It  may  involve  the  consumption  and  use  of  all  the 
waters.  It  is  the  remainder,  after  such  use,  which  is  to  be 
permitted  to  flow  on  to  the  lands  of  plaintiffs,  and  as  the 
court  finds  that  in  the  dry  months  there  is  no  surplus  water 
above  the  needs  of  these  plaintiffs,  it  follows  that  there  can 
be  none  for  the  enlarged  purposes  of  irrigation  to  which  de- 
fendants proposed  to  devote  it. 

The  findings  are  therefore  suflSciently  complete  and  explicit 
and  the  judgment  is  supported  by  the  findings. 

For  these  reasons  the  judgment  and  order  appealed  from  are 
affirmed.  « 

Melvin,  J.,  and  Lorigan,  J.,  concurred. 


[Sac.  No.  1877.    Department  Two.— January  29,  1912.] 

HENRY  A.  BASSFOBD,  Appellant,  v.  EDWIN  T.  EARL 
et  al.,  Respondents. 

Practice  —  Substitution  of  Judgb  —  Bias  and  Prejudice  of  Trial 
Judge — Motion  must  be  Tried  on  Affidavits. — ^Under  section  170 
of  the  Code  of  Civil  Procedure,  as  the  same  was  amended  in  1897, 
a  motion  for  the  substitution  of  another  judge  in  place  of  the  one 
before  whom  the  action  is  pending,  for  the  alleged  reason  that  the 
moving  party  cannot  have  a  fair  and  impartial  trial  before  the  latter 
bj  reason  of  his  prejudice  or  bias,  must  be  tried  and  determined 
upon  affidavits  and  upon  affidavits  alone,  without  reference  bj  the 
judge  to  his  own  knowledge  of  his  own  state  of  mind. 

Id. — Competency  of  Judge  not  presumed  prom  Fact  that  He  acted 
ON  Trial. — Since  that  amendment  the  rule  no  longer  obtains  that  the 
fact  that  a  judge  has  acted  in  a  trial  is  conclusive  that  in  his  own 
opinion*  he  was  competent  to  act,  and  that  in  such  a  case  he  who 
would  attack  his  right  to  act  therein  must  show  his  disqualification 
by  facts  of  a  positive  and  unequivocal  character. 

Id. — Affidavits  fob  Substitution — Opposition  to  Judicial  Aspira- 
tions OF  Judge  —  Counter- Affidavit  by  Judge. — Affidavits  of  a 
plaintiff  on  such  motion,  which  show  that  he  entertained  a  spirit  of 
hostility  to  the  judge,  and  whieh  allege,  on  the  affiant's  information 
and  belief,  that  he  cannot  have  a  fair  and  impartial  trial  before 
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him  bj  reason  of  his  prejudice  and  bias,  based  on  the  facts  that 
alSant  had  been  instrumental  in  thwarting  the  judge's  judicial 
aspirations,  are  sufficient  prima  facie  to  call  for  a  counter  showing 
from  the  judge  by  his  own  affidavit,  and  in  the  absence  thereof  to 
warrant  a  granting  of  the  motion. 
Id. — Affidavit  by  Opposing  Counsel. — A  mere  affidavit  by  one  of  the 
counsel  for  the  adverse  party,  made  upon  his  information  and  belief, 
to  the  effect  that  the  facts  stated  in  the  moving  affidavits  would  not 
operate  and  had  not  operated  to  bias  or  prejudice  the  judge,  is  not 
sufficient  to  defeat  the  motion. 

APPEALS  from  orders  of  the  Superior  Court  of  Solano 
County  dismissing  motions  for  a  new  trial.  A.  J.  Buckles, 
Judge. 

The  facts  are  stated  in  the  opinion  of  tlfe  court. 

William  M.  Cannon,  Jabish  Clement,  and  Paul  C.  Morf,  for 
Appellant.    . 

Guy  C.  Earl,  and  W.  H.  Spaulding,  for  Respondents. 

HENSHAW,  J. — Plaintiff's  complaint  charged  that  proceed- 
ings had  been  pending  to  foreclose  a  mortgage  upon  his  ranch 
in  Solano  County;  that  defendant,  Edwin  T.  Earl,  proposed 
to  plaintiff  that  he  would  purchase  the  land  at  the  foreclosure 
sale  for  the  benefit  of  plaintiff,  and  would  thereafter  deed  the 
property  to  him,  taking  a  mortgage  for  the  amount  which  he 
might  have  expended ;  that  plaintiff  carried  out  the  conditions 
so  far  as  he  was  concerned,  but  the  defendant  has  repudiated 
the  agreement.  Plaintiff  expressed  his  willingness  to  pay  all 
that  might  be  found  due,  and  prayed  that  Earl  might  be  con- 
sidered as  a  mortgagee  and  that  there  should  be  an  accounting 
between  plaintiff  and  the  defendants,  Edwin  T.  Earl,  the 
Earl  Orchard  Company,  and  the  Earl  Fruit  Company  of  the 
rents,  issues,  and  profits  of  the  land.  The  action  was  in  equity, 
and  the  judge  called  in  a  jury  from  which  advisory  verdicts 
were  received.  The  jury  found  that  the  defendant  Earl  did 
state  to  plaintiff  Bassford  that  if  the  latter  "would  obtain 
deeds  from  all  his  brothers  and  sisters  to  the  property  in  ques- 
tion to  himself,  and  that  if  he  would  execute  a  deed  therefor 
to  the  defeiu^int,  Earl,  he,  Earl,  would  advance  the  money  to 
buy  in  said  property  at  sheriff's  sale,  and  upon  obtaining  the 
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sheriff's  deed  therefor  would  deed  back  to  the  plaintiff  said 
property  and  take  a  mortgage  for  the  amount  so  advanced  by 
him."  The  judge  set  aside  this  and  the  other  findings  of  the 
jury  on  defendants'  motion,  and  gave  judgment  for  defendants. 
A  motion  for  new  trial  was  made,  and  the  bill  of  exceptions  to 
be  used  thereon  was  pending  settlement,  the  papers  being 
actually  in  the  office  of  William  M.  Cannon,  attorney  for  plain- 
tiff, in  San  Francisco.  They  were  destroyed  by  the  fire  fol- 
lowing the  earthquake.  A  motion  to  dismiss  this  motion  for  a 
new  trial  for  lack  of  diligence  in  prosecuting  it  was  brought 
to  a  hearing  before  Judge  Harrier,  then  occupying  the  bench 
of  Solano  County,  and,  amongst  other  evidence,  was  presented 
an  affidavit  made  by  Judge  Buckles,  the  judge  who  presided 
at  the  trial  of  the  cause,  which  affidavit  was  offered  as  tending 
to  show  lack  of  diligence  on  the  part  of  plaintiff's  attorney. 
It  was  shown,  moreover,  that  the  reporter  who  took  the  notes 
of  the  trial  was  dead,  and  question  having  arisen  as  to  the 
possibility,  practicability,  and  cost  of  having  these  notes  read 
and  transcribed  by  another  reporter,  the  hearing  of  the  motion 
was  continued,  and,  in  fact,  it  was  never  decided  by  Judge 
Harrier.  On  May  14,  1907,  plaintiff  filed  another  motion  for 
a  new  trial  under  the  act  of  1907  (Stats.  1907,  p.  998).  Judge 
Buckles  had  returned  to  the  bench.  Plaintiff's  attorney  wrote 
to  him,  suggesting  that  he  call  in  another  judge  to  hear  and 
determine  the  further  proceedings  in  the  case,  but  his  letter 
remained  unanswered.  Subsequently  a  formal  motion  was 
made  upon  affidavit  for  this  purpose,  and  upon  the  eighteenth 
day  of  December,  1909,  it  was  denied  by  Judge  Buckles. 
Thereafter,  on  the  20th  of  January,  1910,  he  dismissed  plain- 
tiff's two  pending  motions  for  new  trial.  These  appeals  are 
taken  from  these  orders. 

The  affidavit  upon  the  motion  to  call  in  another  judge  is  that 
of  the  plaintiff,  in  which  he  sets  forth  the  proceedings  upon 
the  trial  had  before  Judge  Buckles,  and  that  the  judge,  on 
motion  of  the  defendants,  rejected  the  special  issues,  answered 
in  favor  of  the  plaintiff,  and  rendered  judgment  against  the 
plaintiff.  Here,  it  may  be  observed,  without  regard  to  the 
propriety  of  the  judge's  ruling  in  this  respect,  which  is  of 
course  not  before  the  court,  that  the  finding  was  in  accordance 
with  the  testimony  of  the  plaintiff,  and  the  rejection  of  this 
finding  by  thj  court  could  not  be  other  than  a  reflection  upon 
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the  veracity  of  his  testimony.  The  circumstances  were  such, 
unquestionably,  as  to  afford  a  foundation  for  bias  and  pre- 
judice upon  the  part  of  the  plaintiff  against  the  judge.  His 
affidavit  proceeds  to  set  forth  that  subsequently  the  judge  was 
a  candidate  for  the  nomination  from  a  Republican  convention 
for  a  judicial  office ;  "the  plaintiff  was  a  delegate  to  such  con- 
vention from  Solano  County,  and  was  one  of  the  Solano  County 
delegation  to  such  convention ;  that  the  said  judge,  in  endeavor- 
ing to  obtain  the  nomination  to  such  office  for  himself,  re- 
quested this  plaintiff,  as  such  delegate,  and  other  members  of 
the  Solano  County  delegation  to  support  a  certain  person  for 
the  office  of  governor  of  the  state  of  California,  stating  that 
only  by  obtaining  the  support  of  the  Solano  County  delegation, 
could  said  judge  hope  to  obtain  such  nomination  for  himself ; 
that  the  plaintiff  and  other  members  of  said  Solano  County 
delegation  refused  to  accede  to  said  request  on  the  part  of 
said  judge,  and  by  reason  thereof,  as  plaintiff  is  informed  and 
verily  believes,  such  judge  failed  to  receive  such  nomination, 
and  thereafter,  upon  the  expiration  of  his  then  existing  term 
as  such  judge  of  such  appellate  court,  was  forced  to  retire  to 
private  practice,  and  did  remain  in  such  practice  for  a  consid- 
erable period  of  time.  That  thereafter.  Judge  Buckles  sought 
the  nomination  for  judge  of  the  superior  court  of  Solano 
County,  and  requested  by  letter  the  plaintiff  to  support  him 
for  the  nomination  for  that  office ;  that  the  plaintiff  refused  to 
support  the  said  judge  for  such  nomination,  and  said  judge 
did  not  obtain  the  nomination  for  such  office,  and  another 
•  person  was  nominated  and  elected  thereto,  which  action  on  the 
part  of  the  plaintiff  contributed  toward  the  defeat  of  said 
judge  for  said  nomination.  That  when  the  plaintiff's  motion 
for  new  trial  in  this  action,  based  upon  the  statute  passed  by 
the  legislature  of  1897,  came  on  for  hearing  before  Judge 
Harrier  in  the  above  named  superior  court,  the  said  Judge 
Buckles  made  and  subscribed  and  swore  to  an  affidavit,  which 
affidavit  was  used  by  the  defendant  in  opposition  to  the  plain- 
tiff's said  motion,  and  was  read  and  filed  on  the  hearing  of  the 
said  motion ;  that  if  the  said  Judge  Buckles  hears  and  deter- 
mines the  now  pending  motion,  in  the  above  entitled  action, 
or  any  further  proceedings  in  the  above  entitled  case,  he  will 
be  required  to  pass  upon  the  sufficiency  and  truth  of  his  own 
affidavit  on  file  in  said  action.    That  within  the  last  month 
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or  two,  affiant  s  attorney  has  in  writing  requested  said  judge 
to  call  in  another  judge  to  hear  and  determine  said  action, 
and  all  matters  pending  therein,  but  said  judge  has  failed  to 
answer  the  said  letter;  that  by  reason  of  the  facts  and  cir- 
cumstances set  forth  herein,  affiant  states  on  and  according  to 
his  information  and  belief  that  he  cannot  have  a  fair  and 
impartial  trial  of  said  action,  or  any  motion  or  proceeding 
pending  therein  before  said  Judge  Buckles,  by  reason  of  the 
prejudice  and  bias  of  said  Judge  Buckles  against  said  affiant." 
The  law  governing  the  conduct  of  a  judge  upon  the  hearing 
and  determination  of  a  motion  presented  by  authority  of  sec- 
tion 170  of  the  Code  of  Civil  Procedure  has  often  been  dis- 
cussed and  is  well  settled.  The  earlier  rule  announced  in 
Eeinlen  v.  Heilbron,  97  Cal.  107,  [31  Pac.  838],  that  "the  fact 
that  a  judge  has  acted  in  a  trial  must  be  held  conclusive  that 
in  his  own  opinion  he  was  competent  to  act,  and  in  such  a 
case  he  who  would  attack  his  right  to  act  therein  must  show 
his  disqualification  by  facts  of  a  positive  and  unequivocal 
character,"  by  force  of  section  170  of  the  Code  of  Civil  Pro- 
cedure no  longer  obtains.  The  matter  must  be  tried  upon  affi- 
davits and  upon  affidavits  alone.  Whatever  knowledge  may 
repose  within  the  breast  of  the  judge  must  now  appear  by 
affidavit,  or  it  does  not  appear  at  all.  Inferences  or  pre- 
sumptions arising  from  the  judicial  decision  in  no  wise  con- 
trol. The  judge  "must  decide  upon  the  facts  averred  in  the 
affidavits,  without  reference  to  his  own  knowledge  of  his 
state  of  mind."  {Hayt  v.  Zumwalt,  149  Cal.  388,  [86  Pac. 
600] ;  People  v.  Compt(m,  123  Cal.  412,  [56  Pac.  44] ;  More-^ 
house  V.  Morehouse,  136  Cal.  332,  [68  Pac.  976].)  In  the  last 
mentioned  case  the  affidavit  touching  the  bias  and  prejudice 
of  the  judge  was  not  met  by  answering  affidavit.  In  the 
Morehouse  case,  as  in  this,  it  was  set  forth  that  the  bias 
arose  out  of  the  opposition  of  a  party  to  the  action  to  the 
judge  while  the  latter  was  a  candidate  for  office.  This  court 
said :  "It  may  be  admitted,  as  urged  by  the  respondent's  coun- 
sel, that  from  the  mere  fact  of  the  quarrel  alleged  it  cannot 
be  conclusively,  or  even  probably,  inferred  that  the  judge 
could  not  fairly  try  the  defendant's  case;  and  we  are  glad 
to  believe  that  with  moct  judges  the  inference  would  be  in- 
correct. But  here  there  is  a  direct  allegation  of  the  fact  of 
prejudice  and  bias  on  the  part  of  the  judge ;  and  though  the 


Digitized  by 


Google 


120  Basspord  v.  Earl.  [162  Cal. 

allegation  is  based,  as  in  most  cases  it  must  be  based,  merely 
on  the  belief  of  the  affiant,  yet  it  is  accompanied  by  a  state- 
ment of  the  facts  on  which  the  belief  is  based,  as  complete  as 
the  nature  of  the  case  admitted  of ;  and  this  was  all  that  could 
reasonably  be  required.  The  court  should  therefore  have 
granted  the  motion."  It  is  argued  by  appellant  that  weight  is 
added  to  this  affidavit  by  the  circumstances  that  the  judge, 
when  in  private  life,  made  an  affidavit  hostile  to  the  interests 
of  tlfe  appellant,  and  that  he  refused  to  respond  to  a  courteous 
letter  addressed  to  him  by  appeUant's  attorney.  But  aside 
from  these  considerations,  it  is  plain  that  plaintiff  entertained 
a  spirit  of  hostility  to  the  judge,  the  grounds  for  which,  as 
above  set  forth,  are  apparent.  It  is  shown  that  he  was  in  a 
position  to  thwart  the  judicial  aspirations  of  the  judge,  re- 
fused the  judge's  request  for  his  support,  and  did  aid  in 
thwarting  them,  with  the  result  that  the  judge  twice  failed 
of  his  nomination,  and  was  relegated  to  private  life.  There 
is  in  all  of  this  sufficient  as  a  prima  facie  showing  to  call  for 
a  response  from  the  judge,  and  it  cannot  be  regarded  as  with- 
out significance  that  no  such  response  was  made.  For  in 
answer  to  the  application  and  to  the  affidavit  of  plaintiff  the 
only  showing  is  contained  in  the  affidavit  of  Mr.  Charles  S. 
Wheeler,  one  of  defendants'  attorneys,  which  first  averring 
want  of  information  or  belief  sufficient  to  enable  the  affiant  to 
make  any  statement  touching  the  conduct  of  the  plaintiff  and 
of  the  judge  in  reference  to  the  judicial  nominations,  proceeds 
as  follows:  "That  affiant,  however,  does  depose  and  say, 
upon  his  information  and  belief,  that  if  the  facts  in  relation 
to  said  candidacy  of  said  Honorable  A.  J.  Buckles  for  said 
offices  above  named  and  to  the  conversations  and  requests  and 
acts  of  the  said  H.  A.  Bassf  vith  or  towards  said  judge  set 
forth  in  said  affidavit  of  said  H.  A.  Bassf ord,  did  take  place, 
nevertheless  the  same  will  in  no  way  operate  to  the  detriment 
of  the  said  H.  A.  Ba^sford  nor  will  the  same,  nor  have  the 
same,  operated  to  bias  or  prejudice  the  said  Judge  A.  J. 
Buckles,  nor  to  disqualify  him  in  any  way  to  pass  upon  the 
proceedings  in  this  cause,  and  that  this  affiant  states,  on  his 
information  and  belief,  that  the  said  H.  A.  Bassford  can  have 
a  fair  and  impartial  trial  of  all  proceedings  in  this  action 
before  the  Honorable  A.  J.  Buckles,  and  that  the  said  Hon- 
orable A.  J.  Buckles  is  not  disqualified  from  acting  in  this 
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cause  by  reason  of  prejudice  or  bias  against  the  said  Bass- 
ford,  or  for  any  other  cause  whatsoever."  In  the  nature  of 
things,  it  is  impossible  for  an  affiant  occupying  the  position 
of  Mr.  Wheeler  to  declare  that  these  facts  "will  in  no  way 
operate  to  the  detriment  of  Bassford,  nor  will  the  same,  nor 
have  the  same,  operated  to  bias  or  prejudice  the  said  Judge 
A.  J.  Buckles."  If  such  a  statement  was  necessary  in  answer 
to  the  Bassford  affidavit,  and  not  only  do  we  think  it  was,  but 
from  the  affidavit  of  Mr.  Wheeler  it  seems  so  to  have  been  re- 
garded by  the  respondents  to  that  motion,  the  one  person  who, 
with  an  informed  mind,  could  make  such  a  declaration,  was 
the  judge  himself,  and  he  does  not  do  so.  It  follows,  therefore, 
that  upon  the  showing  made,  it  was  the  duty  of  the  court  to 
have  granted  appellant's  motion,  and  the  order  denying  that 
motion  is,  therefore,  reversed. 

This  determination  renders  unnecessary  a  detailed  consider- 
ation of  the  orders  of  the  court  subsequently  made  dismissing 
the  appellant's  motions  for  a  new  trial.  They  were  made  by 
a  disqualified  judge,  and  are  therefore  reversed. 

Melvin,  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 


[L.  A.  No.  2729.    Department  Two.— January  30,  1912.] 

WILLIAM    R.    WALKER,    Respondent,    v.    SOUTHERN 
PACIFIC  COMPANY  (a  Corporation),  Appellant. 

Nbgugence — Personal  Injueies  to  Mail  Cleek — Verdict  not  Ex- 
cessive.— For  personal  injuries  negligently  inflicted  on  a  man  follow- 
ing the  business  of  a  mail  clerk,  who  at  the  time  of  the  accident  was 
about  forty-three  years  old  and  received  a  salary  of  fifteen  hundred 
dollars  a  year,  a  verdict  of  four  thousand  dollars  cannot  be  held  ex- 
cessive, if  such  injuries  were  of  such  a  character  as  to  justify  the 
jury  in  concluding  that  the  plaintiff  could  never  again  follow  such 
business. 

Id. — Instructions — Elements  op  Damage — Future  Supperings. — In 
an  action  to  recover  for  such  injuries,  where  the  instructions,  taken 
as  a  whole,  correctly  state  the  law  as  to  the  various  elements  of 
damage  which  the  jury  might  consider  in  reaching  their  verdict,  an 
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isolated  statement  tbat  they  might  consider  "the  pecuniary  loss 
likely  to  be  sustained  by  the  plaintiff  during  life/'  will  not  be  con- 
strued as  an  authorization  to  the  jury  to  award  damages  for  specu- 
lative future  physical  or  mental  sufferiog. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Frank  R.  Willis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  W.  McKinley,  for  Appellant. 

E.  B.  Drake,  for  Respondent. 

MELVIN,  J. — Plaintiff,  who  was  a  railway  mail  clerk,  was 
injured  in  an  accident  due  to  the  negligence  of  defendant's 
servants.  He  recovered  judgment  for  four  thousand  dollars. 
From  said  judgment  and  from  an  order  denying  its  motion 
for  a  new  trial  defendant  appeals. 

The  two  points  urged  by  appellant  are:  1.  That  the  dam- 
ages were  excessive,  and  2.  That  the  court  erred  in  instructing 
the  jury.  Without  going  at  length  into  the  testimony  relating 
to  plaintiff's  injuries,  we  may  say  that  it  is  sufficient  to  estab- 
lish his  theory  of  the  case  and  to  support  the  verdict.  Accord- 
ing to  the  testimony  of  experts  the  drum  of  plaintiff's  left  ear 
was  perforated  and  he  was  permanently  deaf  in  that  ear.  He 
testified  that  before  the  accident  he  could  hear  perfectly,  and 
although  the  experts  differed  as  to  the  origin  of  his  deafness 
and  the  period  of  its  existence,  we  think  that  there  was  suffi- 
cient evidence  to  justify  a  conclusion  of  the  jury  that  it  was 
produced  by  scalding  water,  which  was  thrown  upon  his  face 
and  head  during  the  accident.  Doctor  Pepper  discovered  a 
disturbed  condition  of  the  articulation  of  the  ninth  rib.  He 
also  testified  that  cicatricial  tissue  on  the  right  arm,  resulting 
from  plaintiff's  injuries,  impeded  the  action  of  the  muscles  to 
such  an  extent  that  plaintiff  could  never  again  use  that  arm 
for  quick  or  delicate  work,  and  that  his  strength  in  that  arm 
would  always  be  impaired.  From  such  evidence  the  jury 
would  have  been  justified  in  concluding  that  plaintiff  could 
never  again  follow  his  business  as  a  mail  clerk.  Plaintiff  was 
forty-three  years  old  at  the  time  of  the  trial.    His  salary  at 
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the  time  of  the  accident  was  fifteen  hundred  dollars  per 
annum.  In  view  of  the  above  facts  we  cannot  say  that  the 
verdict  of  four  thousand  dollars  was  excessive. 

The  court  instructed  the  jury  upon  the  various  elements  of 
damage  which  they  might  properly  consider  in  reaching  their 
verdict  and  one  of  these  was  "the  pecuniary  loss  likely  to  be 
sustainefd  by  him  (plaintiff)  during  life."  Appellant  cites 
Mdone  v.  Sierra  Bailway  Co,,  151  Cal.  116,  [91  Pac.  522],  as 
conclusive  of  the  matter.  In  that  case  the  court  held  two  cer- 
tain instructions  to  be  erroneous.  In  one  the  jurors  were  told 
that  they  might  fix  damages  in  favor  of  plaintiff  in  any  "such 
reasonable  sum  as  the  jury  shall  award  him  on  account  of  the 
pain  and  anxiety  he  has  suffered  or  may  suffer  by  reason  of 
his  injuries."  In  the  other  they  were  informed  that  "in 
estimating  the  damages  to  be  awarded  you  may  take  into  con- 
sideration .  .  .  how  far  his  injuries  are  permanent  in  their 
character  and  results,  as  well  as  the  physical  and  mental 
sutfering  he  may  have  sustained  or  may  undergo  in  the  futwi-e 
by  reason  of  the  injuries."  The  reason  for  the  decision  was 
that  the  condemned  instructions  permitted  the  jury  "to  enter 
the  realm  of  speculation  regarding  such  future  suffering." 
We  do  not  think  that  the  instructions  read  as  a  whole,  as  they 
must  be,  permit  the  jury  to  enter  this  realm  of  mere  specula- 
tion. 

In  the  case  at  bar  the  jurors  were  also  instructed  as 
follows : — 

"If  you  find  that,  from  the  injuries  received  in  the  accident 
set  out  in  the  complaint,  the  plaintiff  has  suffered  physical 
pain  or  mental  anguish,  or  that  he  will  necessarily  suffer  such 
in  the  future,  then  you  are  instructed  that  you  may  consider 
such  physical  pain  and  mental  anguish,  and  also  the  fact,  if  it 
be  a  fact,  that  he  will  continue  to  suffer  the  same  in  the  future, 
as  elements  of  damage. 

"The  measure  of  any  recovery  in  favor  of  the  plaintiff 
herein  is  called  compensatory  damages;  that  is,  such  a  sum 
as  will  compensate  him  for  injuries  he  has  sustained.  The 
elements  entering  into  such  damages  are  the  following: 

"1.  If  the  injury  has  impaired  plaintiff's  power  to  earn 
money  in  the  future,  such  a  sum  as  will  compensate  him  for 
such  loss  of  power. 

"2.  Such  reasonable  sum  as  the  jury  shall  award  him  on 
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account  of  pain  and  anxiety  he  has  suffered  by  reason  of  his 
injuries,  or  will  certainly  suffer  in  the  future." 

Taken  altogether,  the  instructions  were  not,  we  think,  mis- 
leading. The  instruction  of  which  appellant  complains  in  the 
case  at  bar  was  given  in  the  case  of  Cook  v.  Los  Amgeles  P.  E. 
*Jty.  Co.,  134  Cal.  279,  [66  Pac.  36],  (see  folio  256  of  the 
transcript),  and  in  that  case  the  court  held  that  the  instruc- 
tions as  a  whole  stated  the  law  correctly.  We  have  reached 
the  same  conclusion  in  this  case. 
.     The  judgment  and  order  are  affirmed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 


[L.  A.  No.  2734.    Department  Two. — January  30.  1912.] 

SIDNEY  L.  BRIGGS,  Appellant,  v.  HUGH  J.  CRAWFORD, 

Respondent. 

MoBTOAGE — Failure  op  Consideration — Successob  of  Mortgagor  may 
MAINTAIN  Action  to  Cancel  against  Assignee  op  Mortgage. — The 
purchaser  at  a  sale  under  a  deed  of  trust  of  land  which  is  subject  to 
the  apparent  lien  of  a  mortgage  given  to  secure  a  promissory  note  is  a 
successor  in  interest  of  the  mortgagor,  and  as  such  may  assert  all  of 
the  latter's  equities  against  the  mortgagee  or  his  assignee,  and 
may  maintain  an  action  against  an  assignee  for  value  of  the  mort- 
gage to  cancel  the  same  for  the  failure  of  the  consideration  for 
which  it  was  given,  notwithstanding  the  assignee  may  have  taken 
the  mortgage  without  actual  knowledge  of  the  failure  of  the  con- 
sideration as  between  the  original  parties. 

Id. — Failure  to  Perform  Oral  Agreement  to  Build  House. — The  fact 
that  the  failure  of  consideration  consisted  of  the  failure  to  perform 
a  vcrbai  agreement  for  the  erection  of  a  house  on  the  mortgaged 
land  does  not  affect  the  rule  charging  the  assignee  with  knowledge 
of  the  equities.    Such  a  contract  was  not  required  to  be  in  writing. 

Id. — Assignee  op  Mortgage  charged  with  Notice  op  Equities  between 
Original  Parties. — One  about  to  take  an  assignment  of  a  mortgage 
is  bound  in  his  own  interest  to  inquire  of  the  mortgagor  as  to  the 
validity  of  the  instrument  and  of  the  transaction  on  which  it  was 
founded  and  as  to  the  amount  due,  and  whether  the  mortgagor  has 
any  defenses  or  set-offs  to  interpose  against  it;  if  he  neglects  to  do 


Digitized  by 


Google 


Jan.  1912.]  Bbiggs  v.  Crawford.  125 

this  he  takes  tb«  mortgage  subject  to  all  infirmities  or  objections 
which  could  have  been  set  up  against  it  in  the  hands  of  tho  original 
mortgagee,  being  charged  with  knowledge  of  all  facts  which  such 
an  inquiry  would  have  disclosed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  motion  to  set 
aside  the  judgment  as  not  supported  by  the  findings  of  fact. 
N.  P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court.  • 

Arthur  L.  Hawes,  E.  A.  Meserve,  and  John  D.  Pope,  for 
Appellant. 

D.  K.  Trask,  and  George  P.  Adams,  for  Respondent. 

MELVIN,  J. — The  plaintiff  prosecutes  this  appeal  from  the 
judgment  and  from  an  order  denying  his  motion  to  set  aside 
the  judgment  as  not  supported  by  the  findings  of  fact.  Ac- 
cording to  the  allegations  of  the  complaint  the  Briggs  Real 
Estate  Company,  a  corporation,  held  title  and  possession  of  a 
lot  of  land  in  Los  Angeles  for  owners  who  are  named  in  the 
pleading.  It  is  also  alleged  that  on  December  1,  1908,  the 
Briggs  Real  Estate  Company  entered  into  an  agreement  for 
the  sale  of  this  property  to  the  Jones  &  Ryder  Land  Com- 
pany, a  corporation,  by  the  terms  of  which  the  notes  of  the 
latter  corporation  for  twenty-five  hundred  dollars,  secured  by 
a  deed  of  trust  to  the  Title  Insurance  &  Trust  Company,  were 
to  be  taken  in  payment  for  the  land ;  that  as  part  of  the  con- 
sideration for  the  sale,  the  Jones  &  Ryder  Land  Company 
agreed  to  cause  to  be  constructed  on  the  land  a  residence 
building  at  a  cost  of  not  less  than  thirty-five  hundred  dollars, 
of  which  the  sum  of  three  thousand  dollars  was  to  be  bor- 
rowed by  the  Jones  &  Ryder  Land  Company  and  secured  by 
a  mortgage  on  the  property,  the  lien  of  said  mortgage  to  be 
superior  to  the  rights  evidenced  by  the  deed  of  trust;  that  in 
pursuance  of  said  agreement  the  Briggs  Real  Estate  Company 
on  December  1,  1908,  executed  its  deed  to  the  Jones  &  Ryder 
Land  Company  and  received  the  promissory  notes  of  the  latter 
corporation  for  twenty-five  hundred  dollars,  secured  as  agreed 
by  a  deed  of  trust ;  that  at  or  about  the  same  time  the  Jones  & 
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Ryder  Land  Company  executed  its  mortgage  on  the  property 
for  three  thousand  dollars  to  one  R.  D.  Edwards,  one  of  its 
employees,  representing  to  the  Briggs  Real  Estate  Company 
that  it  had  contracted  with  Edwards  for  a  loan  of  three 
thousand  dollars  to  be  actually  used  in  building  the  house  on 
the  lot  in  question ;  that  L.  E.  Jones  at  all  times  acted  in  the 
transactions  for  the  Jones  &  Ryder  Land  Company  and  that 
both  that  corporation  and  Edwards  were  under  his  control; 
that  the  note  and  mortgage  executed  to  Edwards  were  without 
Consideration  and  made  fraudulently,  for  the  purpose  of  in- 
ducing the  Briggs  Land  Company  to  believe  that  the  agree- 
ment with  reference  to  the  construction  of  a  house  on  the 
land  was  being  carried  out;  that  on  December  8,  1908,  in 
pursuance  of  the  fraudulent  scheme,  L.  E.  Jones  caused  R.  D. 
Edwards  to  execute  and  deliver  to  him,  without  consideration, 
an  assignment  of  the  mortgage  and  notes;  that  the  very 
slightest  improvements  had  been  placed  on  the  property  for 
which  if  the  court  should  find  them  of  any  value,  the  plain- 
tiff offered  to  pay;  that  plaintiff  was  also  prepared  to  sur- 
render the  notes  executed  by  the  Jones  &  Ryder  Land  Com- 
pany, secured  by  the  deed  of  trust,  for  any  balance  unpaid; 
that  plaintiff  had  purchased  the  property  about  May  1,  1909, 
for  two  thousand  dollars  upon  its  sale  under  the  provisions 
of  the  deed  of  trust;  that  he  held  title  for  the  original  owners; 
and  that  on  April  1,  1909,  L.  E.  Jones  assigned  the  note  and 
mortgage  which  he  had  received  from  Edwards  to  defendant 
Crawford,  who  paid  no  consideration  therefor.  The  com- 
plaint also  contains  this  language:  "That  said  defendant  at 
the  time  of  said  assignment  to  him  had  knowledge  of  the 
facts  hereinbefore  alleged."  The  prayer  is  for  cancellation 
of  the  mortgage  and  for  general  equitable  relief. 

The  answer  traversed  all  of  the  material  averments  of  the 
complaint.  Upon  the  trial  the  court  found  the  agreement  for 
the  sale  to  have  been  substantially  as  alleged  in  the  com- 
plaint,  except  that  the  execution  of  the  mortgage  to  Edwards 
and  its  assignment  to  Jones  were  both  without  fraud  and  with 
the  knowledge  of  the  Briggs  Real  Estate  Company,  the  under- 
standing having  been  that  Jones  was  to  raise  the  necessary 
three  thousand  dollars  on  said  mortgage.  There  was  a  finding 
that  the  construction  of  a  building  on  the  property  was  com- 
menced  in  good  faith  and  with  the  approval  of  the  Briggs 
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Real  Estate  Company,  but  upon  this  particular  lot  only  the 
cellar  was  excavated  before  the  work  was  abandoned,  and  the 
▼alue  of  the  property  was  thereby  increased  twenty-five  dol- 
lars. There  are  findings  that  no  money  was  ever  raised  on  the 
mortgage  for  the  construction  of  the  building;  that  the  mort- 
gage to  Edwards  and  the  assignment  by  him  to  Jones  were 
without  consideration;  that  prior  to  February  16,  1909,  the 
defendant  had  rendered  to  L.  E.  Jones  and  the  Jones  & 
Ryder  Land  Company  valuable  services  as  an  attorney  at  law 
which  were  reasonably  worth  one  thousand  dollars  and  that 
he  had  received  cash  payments  on  account  amounting  to  two 
hundred  and  fifty  dollars ;  and  that  the  assignment  to  him  of 
the  note  and  mortgage  aforesaid  were  in  consideration  of  this 
indebtedness.    There  are  also  the  following  findings : 

"At  the  time  of  the  assignment  of  said  note  and  mortgage 
to  the  defendant  Crawford,  and  ever  since  on  or  about  the 
15th  day  of  February,  1909,  the  said  L.  E.  Jones  had  absented 
himself  from  the  said  county  of  Los  Angeles,  leaving  no 
known  address  and  leaving  no  information  from  which  he 
could  be  located.  This  fact  last  stated  was  known  to  the 
defendant  Crawford  when  he  received  the  said  assignment  of 
said  note  and  mortgage,  and  said  assignment  was  made  by 
and  through  Harriet  C.  Jones  as  attorney  in  fact  for  said 
L.  E.  Jones.  On  said  1st  day  of  April,  1909,  the  said  L.  E. 
Jones  by  Harriet  C.  Jones,  his  attorney  in  fact,  as  aforesaid, 
in  addition  to  executing  the  assignment  of  said  note  and 
mortgage  and  endorsing  said  note  to  said  defendant  also,  at 
the  same  time,  assigned  and  endorsed  another  three-thousand- 
dollar  note  and  mortgage  held  under  like  conditions  to  the 
said  Hugh  J.  Crawford,  said  two  assignments  and  endorse- 
ments together  constituting  the  satisfaction  and  payment  of 
said  indebtedness  then  existing  of  said  L.  E.  Jones  to  said 
Hugh  J.  Crawford. 

"At  the  time  of  receiving  said  assignments  the  said  Hugh  J. 
Crawford  had  no  knowledge  of  the  agreement  above  men- 
tioned between  the  Jones  &  Ryder  Land  Company  and  the 
Briggs  Real  Estate  Company,  and  had  no  knowledge  that  no 
money  whatsoever  had  been  loaned  by  R.  D.  Edwards  to  the 
Jones  &  Ryder  Land  Company,  or  that  no  money  whatsoever 
had  been  borrowed  on  said  note  and  mortgage,  or  that,  in  fact, 
no  indebtedness  existed  thereon,  and  had  no  actual  knowledge 
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of  the  transactions  between  the  Briggs  Real  Estate  Company 
and  the  Jones  &  Ryder  Land  Company." 

As  conclusions  of  law  the  court  found  that  the  mortgage  of 
defendant  was  a  valid  lien  on  the  property  superior  to  the 
rights  and  claims  of  plaintiff  and  that  plaintiff  should  take 
nothing  by  his  complaint. 

Appellant's  theory  upon  which  he  bases  his  argument  herein 
is  that  by  purchasing  the  interest  in  the  property  at  the  sale 
under  the  trust  deed  he  became  entitled  to  set  up  any  defense 
to  the  mortgage  which  might  have  been  urged  by  the  Jones  & 
Ryder  Land  Company ;  that  want  of  consideration  and  failure 
of  consideration  are  good  defenses  in  an  action  to  foreclose 
a  mortgage;  that  such  defenses  are  available  by  a  mortgagor 
or  by  his  successor  in  title;  that  whether  Crawford  brings 
an  action  to  foreclose  the  mortgage  or  Briggs  seeks  to  have 
the  cloud  of  the  apparent  lien  removed,  the  validity  and  en- 
forceability of  the  mortgage  in  the  hands  of  Crawford  is  the 
decisive  matter  in  the  case;  that  a  note  and  mortgage  simul- 
taneously executed,  the  note  referring  to  the  mortgage,  con- 
stitute one  transaction  and  are  to  be  taken  together ;  that  such 
note  and  mortgage  are  non-negotiable,  and  when  assigned  are 
subject  to  all  defenses  that  might  be  made  if  there  were  no 
assignment;  that  therefore  the  defense  of  failure  of  con- 
sideration may  be  urged  by  him  as  against  Crawford ;  and  that 
the  circumstances  under  which  defendant  obtained  the  note 
and  mortgagre  were  sufficient  to  place  him  on  inquiry  and  to 
emphasize  his  position  as  an  assignee  with  notice  of  the 
equities. 

Respondent  insists  that  this  case  comes  within  the  rule  of 
Lawrence  v.  Oayetty,  78  Cal.  126,  [12  Am.  St.  Rep.  29,  20 
Pac.  382],  but,  as  appellant  indicates  in  his  brief,  there  was 
in  that  case  no  question  of  foreclosure  of  a  mortgage.  It  was 
there  held  that  where  an  unqualified  conveyance  is  made  upon 
consideration  of  a  promise  to  perform  certain  work  and  place 
certain  improvements  upon  the  property  conveyed,  and  to  pay 
the  purchase  price  in  the  future,  there  can  be  no  cancellation 
of  the  deeds  unless  fraud  be  established.  Respondent  con- 
cedes that  a  note  secured  by  a  mortgage  is  a  non-negotiable 
instrument,  within  the  law  merchant,  under  the  decisions  of 
this  court,  but  insists  that  there  are  many  instances,  of  which 
the  present  case  is  an  example,  where  defenses  available  be- 
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tween  parties  to  the  instrument  may  not  be  sustained  against 
an  assignee  who  has  purchased  for  a  valuable  consideration. 
In  this  behalf  he  cites  such  cases  as  Mohr  v.  Byrne,  135  Cal. 
88,  [67  Pac.  11],  and  others  holding  that  the  purchaser  of  a 
chose  in  action  takes  in  subordination  to  the  existing  equities 
of  the  parties  to  the  original  contract  but  not  with  implied 
knowledge  of  the  claims  of  third  parties  of  which  the  pur- 
chaser has  no  actual  notice.  But  appellant  contends  that  by 
becoming  the  owner  of  the  record  title  by  his  purchase  at  the 
sale  under  the  deed  of  trust  he  became  not  a  "third  party"  as 
that  term  is  used  in  the  authorities  cited,  but  a  successor  in 
interest  of  the  mortgagor,  entitled  to  assert  all  of  the  latter's 
equities  against  the  mortgagee  or  his  assignee.  We  think  this 
contention  must  be  sustained.  This  case  comes  within  the 
principles  announced  in  Meyer  v.  Weier,  133  Cal.  682,  [65 
Pac.  1110].  In  that  case  the  Webers  had  given  a  note  and 
mortgage  to  the  Woodbridge  Canal  and  Irrigation  Company 
in  consideration  of  an  agreement  upon  the  part  of  the  mort- 
gagee to  construct  a  ditch  from  its  main  canal  to  the  land 
described  in  the  mortgage.  The  Woodbridge  Canal  and  Irri- 
gation Company  assigned  this  note  and  mortgage  to  the  plain- 
tiff and  then  became  insolvent.  The  ditch  was  never  built. 
Meyer  sued  to  foreclose  and  this  court  held  that  the  defense 
of  failure  of  consideration  was  available  against  the  assignee. 
After  discussing  the  non-negotiability  of  the  instrument,  the 
court  said:  "The  assignment  and  transfer  of  the  note  and 
mortgage  in  question,  therefore,  was  without  prejudice  to  any 
set-oflf  or  other  defense  existing  in  favor  of  the  defendants 
Weber,  the  same  as  though  there  had  been  no  assignment,  and 
the  action  had  been  brought  by  the  company  to  whom  they 
were  given.  (Civ.  Code,  sec.  1459;  Code  Civ.  Proc,  sec.  638.) 
As  the  findings  of  the  court  show  an  utter  failure  of  considera- 
tion as  between  the  original  parties,  judgment  properly  fol- 
lowed in  favor  of  the  defendants."  (See,  also,  Biggins  v. 
McDonald,  17  Cal.  290.)  If  Edwards,  the  original  mortgagee, 
had  sued  to  foreclose  the  mortgage  as  against  the  Jones  & 
Ryder  Land  Company,  the  original  mortgagor,  the  partial 
failure  of  consideration  would  have  been  available  as  a  de- 
fense, and  it  is  equally  potent  in  this  action  as  between  the 
successors  of  the  original  mortgagor  and  mortgagee.  ( Anglo- 
Calif  omian  Bank  V.  Field,  154  Cal.  516,  [98  Pac.  267].)    The 
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rule  is  thus  stated  in  27  Qyc,  p.  1324 :  "One  about  to  take  an 
assignment  of  a  mortgage  is  bound  in  his  own  interest  to  in- 
quire of  the  mortgagor  as  to  the  validity  of  the  instrument  and 
of  the  transaction  on  which  it  was  founded  and  as  to  the 
amount  due,  and  whether  the  mortgagor  has  any  defenses  or 
set-offs  to  interpose  against  it;  if  he  neglects  to  do  this  he 
takes  the  mortgage  subject  to  all  infirmities  or  objections 
which  could  have  been  set  up  against  it  in  the  hands  of  the 
original  mortgagee,  being  charged  with  knowledge  of  all  facts 
which  such  an  inquiry  would  have  disclosed." 

We  do  not  think  that  because  the  agreement  to  build  was  a 
verbal  one  the  force  of  the  rule  charging  the  assignee  with 
knowledge  of  the  equities  is  lessened.  There  is  no  provision 
of  law  that  has  been  called  to  our  attention  requiring  such  a 
contract  to  be  in  writing.  Where  a  consideration  for  a  mort- 
gage fails  in  whole  or  in  part  that  fact  is  the  essential  matter 
to  be  established  by  the  defendant  in  an  action  to  foreclose  or 
by  the  plaintiff  in  a  cause  like  the  one  at  bar.  Whether  the 
failure  is  due  to  breach  of  a  written  or  a  verbal  agreement  is 
immaterial.  Even  if,  as  respondent  asserts,  the  agreement 
to  build  the  house  were  one  required  to  be  in  writing  the  court 
found  that  it  was  partially  executed  and  in  good  faith,  by  the 
excavation  of  the  cellar.  This  would  take  the  transaction  out 
of  the  statute  of  frauds. 

We  are  of  the  opinion  that  even  if,  as  the  court  found, 
Crawford  took  the  mortgage  without  actual  knowledge  of  the 
partial  failure  of  consideration  as  between  the  original  parties, 
he  was  charged  with  notice  of  the  equities  in  favor  of  plain- 
tiff. Nor  was  it  necessary  that  notice  be  alleged  in  the  com- 
plaint, as  the  facts  were  fully  set  forth  showing  the  want  of 
consideration  for  the  original  mortgage.  In  view  of  this  con- 
clusion it  will  be  unnecessary  to  review  appellant's  argument 
based  tn  the  peculiar  circumstances  under  which  defendant 
took  the  assignment  of  this  and  another  mortgage  from  his 
long  absent  client,  by  the  latter's  attorney  in  fact,  for  notes, 
supported  by  mortgages,  amounting  in  all  to  about  ten  times 
the  just  amount  of  his  claim  as  found  by  the  court.  Nor  need 
we  consider  the  respondent's  contention  that  an  order  denying 
a  motion  to  set  aside  a  judgment  is  not  appealable. 

The  judgment  is  reversed  with  instructions  to  the  lower 
court  to  enter  a  judgment  to  the  effect  that  upon  payment  by 


Digitized  by 


Google 


Jan.  1912.]  Majors  v.  CJonnob.  131 

plaintiff  of  twenty-five  dollars  into  court  for  the  benefit  of 
the  defendant,  the  lien  of  the  latter's  mortgage  be  decreed  to 
be  satisfied. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 


[L.  A.  No.  2725.    Department  Two.— January  30,  1912.] 

A.  MAJORS,  Respondent,  v.  M.  W.  CONNOR*and  CONNOR 
&  PERRY  INVESTMENT  COMPANY  (a  Corporation), 
Appellants. 

NxGLiGENCs — ^Master  and  Skrvant — ^Indxpendknt  Contraotob — Fall- 
ing Wall. — ^In  an  action  bj  a  brickmason  to  recover  damages  for 
personal  injuries  oeeasioned  by  the  falling  of  a  wall  in  course  of 
construction,  upon  which  he  was  working  at  the  time  of  the  accident, 
saeh  fall  being  due  to  the  collapse  of  faultily  constructed  sustaining 
piers,  it  is  held,  that  the  evidence  was  sufficient  to  justify  the  jury 
•in  concluding  that  the  plaintiff  was  not  an  independent  contractor, 
but  was  a  servant  of  the  defendants,  within  tho  meaning  of  section 
2009  of  the  Civil  Code. 

I». — Fellow-Skrvants — Negugencb  m  FAnjNo  to  Provids  Safb  Place 
TO  Work. — In  such  action,  where  the  plaintiff  had  nothing  to  do 
with  the  construction  of  the  supporting  piers,  and  was  unaware  of 
the  method  used  in  building  them,  the  employer  cannot  escape 
liability  on  the  ground  that  the  injury  was  caused  by  the  careless- 
ness of  a  fellow-servant.  The  place  upon  the  wall  where  the  plaintiff 
was  working  at  the  time  of  the  accident  being  unsafe,  the  negligence 
arising  by  reason  of  furnishing  such  a  perilous  place  for  the  work- 
man is  chargeable  directly  to  the  master,  even  though  the  latter  was 
without  actual  knowledge  of  the  danger. 

Id.— Failure  of  Servant  to  investigate  conditions  of  Safety.— Such 
a  workman  was  not  guilty  of  contributory  negligence  in  failing  to 
observe  the  faulty  condition  of  the  piers.  If  he  was  actually  ignorant 
of  the  existing  conditions  he  was  under  no  obligation  to  investigate. 

Id. — Evidence — Control  and  Management  of  Workmen. — ^In  such  an 
action,  questions  asked  the  plaintiff  and  other  witnesses,  designed 
to  show  under  whoso  control  and  management  the  men  engaged  upon 
the  work  were,  were  proper,  and  did  not  eaU  for  tho  eoneluaionB  of 
the  witnesses. 
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Id. — Instructions  as  to  MiiNNSB  of  doing  Work.— The  plaiDtiff  may 
also  bo  asked  "whetlier  be  gave  the  man  who  built  such  piers  aoj 
instructions  how  to  build  them.  Such  question  calls  for  a  fact,  tend- 
ing to  support  the  plaintiff's  theory  that  under  his  contract  of 
employment  be  was  a  servant  and  not  an  independent  contractor. 

Id. — Effect  of  Injdry  on  Working  Capacity  of  Plaintiff—Evidence 
OF  Son— Expert  Evidknce. — The  son  of  the  injured  mason,  who 
was  himself  a  mason  and  had  worked  with  him  before  and  since  the 
accident,  is  qualified,  both  as  an  expert  and  as  an  iotimato  acquaint- 
ance, to  testify  as  to  the  amount  of  work  which  his  father  could  do 
at  his  trade  after  the  accident  as  compared  with  that  which  he  could 
accomplish  bofore. 

Id. — Redirect  Examination — Discretion. — It  is  within  the  discretion 
of  the  trial  court  to  permit  questions  to  be  asked  on  redirect  exami- 
nation that  are  not  strictly  proper  redirect  examination. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Walter  Bordwell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  Wiseman  Macdonald,  for  Appellants. 

H.  T.  Gordon,  A.  P.  Thomson,  and  F.  McD.  Spencer,  and 
Thomson  &  Spencer,  for  Respondent. 

MELVIN,  J. — ^Plaintiff  was  injured  by  the  falling  of  a 
brick  wall  in  course  of  construction,  upon  which  he  was  work- 
ing at  the  time  as  a  mason.  The  wall  in  question  was  a  part 
of  an  addition  to  the  Hotel  Melrose  in  Los  Angeles,  and  its 
fall  was  due  to  the  collapse  of  faultily  constructed  piers  on 
the  north  half  of  said  addition.  The  Connor  &  Perry  Invest- 
ment Company  was  sued  as  the  contractor,  and  defendant 
Connor  as  manaj2:er  of  said  company.  A  verdict  in  favor  of 
Majors,  the  plaintiff,  for  twelve  hundred  and  fifty  dollars  was 
returned  by  the  jury,  and  judgment  was  entered  accordingly. 
Prom  said  judgment  and  from  an  order  denying  their  motion 
for  a  new  trial  defendants  appeal. 

Two  general  propositions  are  stated  by  appellants  as  bases 
of  their  argument  on  this  appeal.  One  is  that  the  evidence 
without  question  proved  plaintiff  to  be  an  independent  con* 
tractor.     The  other  is  that  if  he  was  not  an  independent 
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contractor,  then  his  injuries  were  due  to  the  negligence  of  hia 
fellow-servants. 

Regarding  the  terms  upon  which  Majors  was  to  work  there 
was  a  conflict  of  evidence.  It  is  not  disputed  that  he  was  to 
employ  the  men  to  assist  him  in  the  brick  work,  and  was  to 
furnish  the  tools,  wheelbarrows,  mixing  bins,  and  other  things 
necessary  for  the  use  of  the  bricklayers  and  was  to  be  paid  a 
certain  sum  per  thousand  bricks  laid  as  compensation  for  him- 
self and  his  assistants.  Nor  is  there  any  question  that  the 
materials  used  in  the  construction  of  the  addition  to  the  hotel 
were  to  be  furnished  by  the  defendant  and  that  the  brick- 
layers and  laborers  hired  by  Majors  were  to  be  actually  paid 
by  defendants  from  amounts  due  Majors  under  the  contract. 
There  is  a  sharp  conflict,  however,  in  the  testimony  of  the  wit- 
nesses who  spoke  with  reference  to  the  authority  to  direct  the 
work.  Connors  said  that  he  reserved  no  right  of  supervision 
nor  dictation  of  the  manner  in  which  the  work  was  to  be  done. 
He  had  a  foreman  named  Crow  whose  duty,  he  said>  was 
merely  to  see  that  Majors  followed  the  proper  lines  in  laying 
the  foundations  and  erected  the  piers  of  the  size  and  at  the 
places  indicated  in  the  specifications.  Plaintiff  testified,  how- 
ever, that  as  a  part  of  his  agreement  he  was  to  do  whatever 
Crow  told  him  to  do.  At  least  three  of  the  men  employed  on 
the  building  testified  that  they  were  working  not  under  the 
supervision  of  Majors  but  were  directed  in  their  labors  by 
either  Crow  or  Connor.  Majors  also  said  that  be  worked 
under  the  directions  of  Connor  or  Crow.  There  was  abundant 
evidence  therefore  to  justify  the  jury  in  concluding  that 
Majors  did  not  occupy  the  position  of  an  independent  con- 
tractor, but  that  he  was  a  servant,  as  that  term  is  defined  in 
section  2009  of  the  Civil  Code.  As  counsel  for  respondent 
phrase  it,  "This  was  one  of  those  simple  work  contracts  often 
favored  by  close  figuring  owners  who  do  their  own  building. 
.  .  .  They  adopt  the  device  of  buying  so  much  labor  in  gross 
from  a  single  workman,  the  latter  taking  the  chance  of  thereby 
making  a  slight  increase  in  his  own  day's  wages."  Even  if  the 
agreement  as  originally  made  could  be  considered  as  one 
whereby  Majors  became  an  independent  contractor,  neverthe- 
less, Connor  by  assuming  to  direct  the  work  either  personally 
or  through  his  foreman,  took  the  responsibility  upon  himself 
and  his  co-defendant  which  might  have  rested  otherwise  upon 
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plaintiff.  (1  Thompgon  on  Negligence,  sec.  658;  2  Bailey  on 
Personal  Injuries,  sec.  2581;  Oiacomini  v.  Pacifi^c  Lum.  Co., 
5  Oal.  App.  220,  [89  Pac.  1060].) 

Plaintiff's  son  and  another  mason  built  the  faulty  piers  that 
finally  collapsed  under  the  weight  of  the  wall  constructed  upon 
the  I-beam  which  rested  upon  said  piers.  It  is  undisputed 
that  plaintiff  had  nothing  to  do  with  the  actual  construction 
of  these  piers.  He  also  testified  that  he  was  unaware  of  the 
method  used  in  building  them.  Was  plaintiff,  under  such 
evidence,  which  the  jury  had  the  right  to  accept,  in  a  position 
to  deny  that  he  was  injured'  by  the  carelessness  of  a  fellow- 
servant  f  We  must  answer  this  question  affirmatively.  There 
was  abundant  testimony  showing  that  the  piers  were  mere 
tapering  circular  chimneys  of  half  bricks,  filled  in  with  mortar 
and  "sprawls"  or  fragments  of  brick.  So  constructed  they 
were  totally  inadequate  to  carry  the  weight  of  the  wall  which 
was  to  be  built  above  the  I-beam.  George  Adele,  one  of  the 
masons,  testified  that  this  method  of  construction  was  followed 
by  reason  of  the  express  direction  of  Connor,  who  promised  a 
dollar  to  the  man  who  would  build  the  best  looking  pier. 
Wolf,  one  of  the  carpenters  employed  on  the  building,  cor- 
roborated Adele  in  this  statement.  Connor  admitted  that  he 
offered  a  dollar  to  the  man  who  should  construct  the  best  pier 
and  that  after  the  north  piers  were  built  he  gave  each  of 
the  workmen  a  dollar.  He  denied  giving  any  direction  for  the 
building  of  the  piers  in  the  manner  described  by  Adele,  but 
upon  the  conflict  of  evidence  the  jurors  might  well  conclude 
that  Connor  ordered  the  men  to  construct  the  piers  in  a  man- 
ner to  leave  them  inadequate  for  the  weight  which  was  to  be 
placed  upon  them,  and  that  after  they  were  so  built  his  atten- 
tion was  particularly  directed  to  them  by  reason  of  his 
promised  reward  to  the  builder  of  the  most  sightly  column. 
According  to  the  testimony  of  the  plaintiff,  Connor  ordered 
him  to  proceed  with  the  building  of  the  wall  after  the  I-beam 
had  been  placed  on  top  of  the  north  piers.  Such  a  state  of 
facts  would  not  support  the  "fellow-servant"  doctrine.  The 
place  upon  the  wall  where  plaintiff  was  working  at  the  time 
of  the  accident  was  unsafe  and  the  negligence  arising  by 
reason  of  furnishing  such  a  perilous  place  for  the  workman  is 
chargeable  directly  to  the  master,  and  this  is  the  rule  even 
when  the  master  has  not,  as  here^  actual  knowledge  of  the 
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danger.  The  piers,  topped  by  the  I-beam,  constituted  a  means 
or  appliance  furnished  for  the  prosecution  of  further  work. 
In  other  words,  this  case  is  clearly  within  the  doctrine  of  those 
which  hold  that  a  tunnel  as  fast  as  it  is  completed,  becomes  an 
appliance  furnished  by  the  master  by  which  the  remaining 
work  is  to  be  prosecuted.  (Hanley  v.  California  Bridge  Co., 
127  Cal.  237,  [47  L.  R.  A.  597,  59  Pac.  577] ;  McRae  v.  Erick- 
son,  1  Cal.  App.  326,  [82  Pac.  210].)  Essentially  the  same 
rule  is  also  expressed  in  MuUin  v.  California  Horseshoe  Co,, 
105  Cal.  83,  [38  Pac.  535],  and  Galasso  v.  Nail.  8.  S.  Co.,  27 
App.  Div.  169,  [50  N.  Y.  Supp.-417].) 

The  jury  was  also  justified  in  finding  plaintiff  guilty  of  no 
negligence  in  failing  to  observe  the  faulty  condition  of  the 
piers.  If  he  was,  as  he  testified,  actually  ignorant  of  existing 
conditions  he  was  under  no  obligation  to  investigate.  (Starr 
V.  Krembcrger,  129  Cal.  124,  [79  Am.  St.  Eep.  92,  61  Pac. 
787] ;  Silveira  v.  Iverson,  128  Cal.  187,  [60  Pac.  687] ;  Dolan 
V.  Sierra  Bailtuay  Co.,  135  Cal.  439,  [67  Pac.  686].) 

Appellant  calls  our  attention  to  the  court's  rulings  in  the 
admission  of  certain  evidence.  Plaintiff  was  asked  this  ques- 
tion :  "When  you  produced  the  labor,  the  men,  and  put  them 
on  the  job,  under  whose  control  and  management  were  they!" 
An  objection  on  the  ground  that  the  question  called  for  the 
conclusion  of  the  witness  was  overruled,  and  he  answered, 
"Mr.  Crow  and  Mr.  Connor."  Similar  objection  was  inter- 
posed without  success  and  the  same  answer  was  given  to  the 
question  asked  of  witness  Adele:  "Under  whose  control  did 
you  do  the  work!"  We  do  not  see  that  either  question  called 
for  a  conclusion.  Both  were  tantamount  to  an  inquiry,  "Who 
gave  the  orders  t"  Questions  calling  for  answers  much  nearer 
the  border  line  of  conclusion  have  been  held  not  erroneous. 
(KaltschrMdi  v.  Weher,  145  Cal.  598,  [79  Pac.  272] ;  BunU7ig 
V.  Salz,  (Cal.)  22  Pac.  1133;  Nathan  v.  Dierssen,  146  Cal.  66, 
[79  Pac.  739].)  The  court  committed  no  error  in  overruling 
the  objection  to  the  question  propounded  to  plaintiff:  "Did 
you  give  those  men  that  built  the  piers,  the  north  piers,  in- 
structions how  to  build  themt"  The  ground  of  the  objection 
was  that  plaintiff  was  seeking  to  impeach  his  own  contract. 
On  the  contrary,  we  think  the  question  called  for  a  fact,  which 
the  answer  revealed,  tending  to  support  the  plaintiff's  theory 
of  the  contract.    During  the  examination  of  Newton  Majors, 
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he  was  asked  the  following  question:  "Now,  you  say  you 
worked  with  your  father,  both  before  and  since  the  accident. 
What  was  his  capacity  for  work  before  the  accident,  as  com- 
pared with  it  since  the  accident?"  To  this  question  there  was 
an  objection  on  the  ground  that  the  witness  was  not  qualified 
to  testify  and  on  the  further  ground  that  it  was  not  proper 
redirect  examination.  The  court  said :  "Oh,  he  may  answer," 
and  witness  replied :  "Well,  I  don't  think  he  could  do  near 
the  work.  I  know  he  could  not  do  the  work  now  that  he  could 
before  this  thing  happened."  Even  if  the  latter  part  of  the 
objection  were  timely,  the  court's  remark  was  equivalent  to  a 
ruling  that  discretion  would  be  exercised  in  permitting  counsel 
to  propound  a  question  not  strictly  allowable  on  redirect  ex- 
amination. Such  discretion  may  always  be  used.  The  rest 
of  the  objection  is  entirely  without  force.  In  the  first  place, 
the  witness  was  himself  a  mason  and  qualified  to  speak  with 
reference  to  the  amount  of  work  which  his  father  could  do  at 
his  trade  as  compared  with  that  which  he  could  accomplish 
before  the  accident.  But  even  if  the  witness  had  not  been  an 
expert  in  this  matter,  his  relation  to  and  intimate  acquaintance 
with  plaintiff  would  have  been  suflBcient  to  qualify  him  to 
answer.  {Robinson  v.  Exempt  Fire  Co,,  103  Cal.  5,  [42  Am. 
St.  Rep.  93,  24  L.  R.  A.  715,  36  Pac.  955].) 

The  instructions  fully  and  fairly  delivered  the  law  to  the 
jury  and  were  without  material  error. 

The  judgment  and  order  from  which  the  defendants  have 
appealed  are  affirmed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 


[S.  F.  No.  5641.    Department  Two.— January  31,  1912.] 

GEORGE  W.  DOW,  Plaintiff,  v.  SUNSET  TELEPHONE 
AND  TELEGRAPH  COMPANY  (a  Corporation),  De- 
fendant and  Respondent,  and  OAKLAND  GAS,  LIGHT 
AND  HEAT  COMPANY  (a  Corporation),  Defendant 
and  Appellant. 

Joint  Toet-Fba.sobs  —  Contribution  —  Section  709  op  Code  op  Civil 
Procedure  construed. — Section  709  of  the  Code  of  Civil  Procedure 
does  not  enlarge  the  general  rale  against  eontribution  bj  joint  tort- 
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feasors.  It  simply  announces  a  rule  of  procedure,  and  provides  a 
eonveoient  method  of  enforcing  contribution  by  a  judgment  debtor 
wbo  has  paid  a  judgment  as  against  a  co-defendant  or  co-defendants 
liable  for  a  proportion  of  the  debt. 
Id. — Liability  »oa  Joint  Negligent  Act — Satisfaction  or  Joint 
Judgment  bt  One  Defendant. — A  telephone  and  an  electric  light 
and  power  company,  each  of  whom  actively  contributed  to  a  negli- 
gent, tortious  act  resulting  in  personal  injuries,  are  jointly  liable 
therefor;  and  if  one  satisfies  a  judgment  for  such  injuries  rendered 
against  both  companies,  no  right  accrues  to  it  of  enforcing  con- 
tribution from  the  other.  Section  709  of  the  Code  of  Civil  Procedure 
docs  not  give  such  right. 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County  denying  a  motion  for  contribution  and  execution. 
William  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  J.  McDonald,  Samuel  Rosenheim,  Bernard  Silver^ 
stein.  Garret  W.  McEnerney,  and  Wm.  B.  Bosley,  for  Ap- 
pellant. 

Pillsbury,  Madison  &  Sutro,  for  Respondent. ' 

MELVIN,  J. — On  a  former  appeal  in  this  case  a  judgment 
against  both  defendants  was  sustained.  (Dow  v.  Stmsei  Tele- 
Phone  <md  Telegraph  Co.,  a  corporation,  cmd  Oakland  Oas, 
Light  and  Heat  Co,,  a  corporation,  157  Cal.  182,  [106  Pac. 
587].)  Plaintiff  thereafter  collected  the  entire  judgment  from 
the  Oakland  Gas,  Light  and  Heat  Company.  That  corporation, 
pursuant  to  the  provisions  of  section  709  of  the  Code  of  Civil 
Procedure,  filed  with  the  county  clerk  of  Alameda  County  a 
notice  of  payment  of  the  judgment,  with  instructions  that  he 
make  an  entry  of  its  claim  for  one  half  of  the  amount  of  said 
judgment  and  costs  against  the  Sunset  Telephone  and  Tele- 
graph Company.  Subsequently  a  motion  was  made  for  an 
order  directing  the  issuance  of  execution  against  the  said  Tele- 
phone Company  for  the  amount  claimed,  and  this  appeal  is 
prosecuted  by  the  Oakland  Gas,  Light  and  Heat  Company, 
from  an  order  denying  said  motion. 

The  question,  and  the  only  question,  presented  by  this  appeal 
IS  this :  Do  the  facts  of  this  ease  place  it  within  an  exception 
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to  the  general  rule  that  there  can  be  no  enforced  contribution 
from  one  of  two  joint  tort-feasors  to  the  other  after  the  latter 
has  been  compelled  to  satisfy  the  judgment?  There  is  no 
question  with  reference  to  the  scope  of  section  709  of  the  Code 
of  Civil  Procedure,  for  it  has  been  held  by  this  court  that  a 
rule  of  procedure  and  not  a  maxim  of  substantive  law  is  an- 
nounced by  that  statute.  It  simply  provides  a  convenient 
method  of  enforcing  contribution  by  a  judgment  debtor  who 
has  paid  a  judgment  as  against  a  co-defendant  or  co-defend- 
ants liable  for  a  proportion  of  the  debt.  It  does  not  enlarge 
the  general  rule  against  contribution  by  joint  tort-feasors. 
(Porsythe  v.  Los  Angeles  By.  Co.,  149  Cal.  572,  [87  Pac.  24] .) 

Appellant  contends  and  respondent  concedes  that  in  many 
jurisdictions  the  general  rule  regarding  contribution  among 
joint  tort-feasors  after  payment  of  a  judgment  by  one  of  them 
is  subject  to  numerous  exceptions.  We  need  not,  however, 
review  the  many  interesting  cases  illustrating  these  exceptions 
which  are  cited  and  discussed  in  the  briefs,  because  we  think 
the  law  is  settled  in  California  regarding  cases  like  the  one  at 
bar. 

Plaintiff  Dow  was  an  employee  of  the  Telephone  Company 
defendant.  He  was  sent  to  investigate  some  trouble  with  one 
of  the  telephone  wires  and  was  assured  by  his  superior  that 
the  wire  was  not  "hot,"  that  is,  not  supercharged  with  elec- 
tricity. While  making  an  investigation,  however,  he  was  seri- 
ously injured  by  an  electric  shock  received  from  one  of  the 
telephone  wires  which  by  the  joint  negligence  of  both  defend- 
ant corporations  had  been  permitted  to  come  in  contact  with 
an  electric  light  wire  heavily  charged  with  electricity.  The 
Telephone  Company  had  been,  it  is  true,  the  original  wrong- 
doer by  stringing  its  wire  in  too  close  proximity  to  that  of  the 
other  corporation,  but  after  dangerous  contact  had  been  caused 
by  the  sagging  of  the  telephone  wire  upon  the  improperly  in- 
sulated wire  of  the  electric  light  company  in  such  a  way  as 
to  produce  an  occasional  or  "bouncing"  contact,  a  servant  of 
the  latter  company  discovered  the  danger  and  reported  it  to 
his  superior,  but  no  steps  were  taken  either  to  change  the 
position  of  the  electric  light  company's  wire  or  to  notify  the 
telephone  company  of  existing  conditions.  Both  companies 
were  liable,  but  appellant  insists  that  it  was  only  passively 
guilty  of  a  tort  and  that  therefore  it  comes  within  an  exception 
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to  the  general  rule  above  stated.  With  this  view  we  cannot 
agree.  It  was  the  separate  duty  of  each  to  take  thorough  pre- 
cautions. Any  accident  due  to  neglect  of  such  duty  made  the 
corporations  jointly  liable.  As  was  said  by  the  court  in 
Fowden  v.  Pacific  Coast  SteamsJiip  Co.,  149  Cal.  157,  [86  Pac. 
180],  a  case  in  which  judgment  had  been  rendered  against  two 
joint  tort-feasors :  "When  we  consider  the  nature  of  the  liabil- 
ity of  two  or  more  persons  jointly  engaged  in  the  commission 
of  a  tort,  it  is  apparent  that  any  such  wrongdoer  cannot  at 
any  stage  of  the  proceedings  insist  that  any  or  all  of  his  asso> 
ciates  in  the  act  shall  bear  with  him  the  burden  of  defending 
against  the  claim  of  the  injured  party  or  of  compensating 
him  for  the  injury.  There  is  no  right  of  contribution  among 
them.  They  are  all  jointly  and  severally  liable,  as  the  injured 
party  may  elect.  The  injured  party  may  sue  all  or  any  of 
tbem  jointly,  or  each  separately,  or,  having  secured  a  joint 
judgment  against  all,  enforce  such  judgment  by  execution 
against  one  only,  the  only  limitation  being  that  he  can  have 
but  one  satisfaction  for  the  injury  that  he  has  received.  Each 
of  the  joint  tort-feasors  being  liable  for  all  the  damage,  with- 
out regard  to  their  different  degrees  of  culpability,  when  his 
cause  of  action  is  satisfied  as  to  one,  it  is  satisfied  as  to  all." 

ForsytJie  v.  Los  Angeles  Ry.  Co.,  149  Cal.  573,  [87  Pac.  24], 
is  also  authority  for  the  doctrine  that  as  between  two  tort- 
feasors there  can  be  no  enforced  contribution.  In  that  case 
the  evidence  showed  that  one  Forsythe,  a  passenger  on  an 
electric  car,  received  the  injuries  from  which  he  afterwards 
died,  by  reason  of  a  collision  between  the  car  and  a  wagon 
belonging  to  the  Los  Angeles  Hay  Storage  Company.  The 
administratrix  of  Porsythe's  estate  sued  the  railway  com- 
pany and  the  owner  of  the  wagon.  Judgment  was  rendered 
in  her  favor  against  the  railway  company,  but  judgment 
against  her  for  costs  was  given  in  favor  of  the  Hay  Storage 
Company.  From  this  judgment  plaintiff  and  the  railway 
company  both  appealed.  Mr.  Justice  McFarland,  who  wrote 
the  opinion  of  this  Department  (and  we  may  say  parenthetic- 
ally that  hearing  in  Bank  was  denied)  used  this  language: 
''This  appellant  further  contends  that  even  if  the  judgment 
against  it  could  be  considered  as  right,  still  the  court  erred 
in  not  also  rendering  judgment  against  the  other  defendant, 
the  Storage  Company,  because,  as  is  claimed,  the  evidence 
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showed  that  the  said  other  defendant  was  also  guilty  of 
negligence  which  contributed  to  the  injury.  But  the  appel- 
lant is  not  a  party  aggrieved  by  the  refusal  of  the  court  to 
give  judgment  against  the  Storage  Company,  even  if  such 
refusal  could  be  considered  erroneous  as  against  plaintiff. 
It  is  beyond  doubt  the  well  established  general  rule  that  there 
is  no  right  of  contribution  between  joint  tort-feasors." 

The  above  cited  cases  are  in  their  facts  sufficiently  analogous 
to  the  one  at  bar  to  make  them  binding  precedents.  Nor  are 
the  expressions  of  the  rule  with  reference  to  joint  tort-feasors 
contained  in  the  opinions  in  those  cases  mere  dicta,  as  appellant 
would  have  us  find.  It  is  true  that  in  the  Porsythe  case  the 
court  does  construe  section  709  of  the  Code  of  Civil  Procedure 
as  not  being  there  applicable  because  that  statute  relates  in 
terms  only  to  cases  in  which  judgment  has  been  rendered,  but 
before  discussing  section  709  of  the  Code  of  Civil  Procedure 
at  all,  the  opinion  asserts  the  law  to  be  that  there  is  no  right 
of  contribution  between  joint  tort-feasors  in  a  case  like  that, 
and  the  declaration  was  absolutely  basic  and  necessary  to  the 
conclusion  reached  by  the  court  in  the  determination  of  the 
vital  question  then  before  it, — ^namely,  was  the  judgment  in 
its  essence  of  no  avail  unless  granted  against  all  who  proxi- 
mately contributed  to  the  injuries  which  caused  Forsythe's 
death.  In  the  Fowden  case  this  court  decided  that  the  gen- 
eral rule  with  reference  to  joint  tort-feasors  applied  when  a 
new  trial  had  been  granted  to  one  of  them.  It  was  not  a  con- 
clusion upon  a  collateral  matter — ^not  a  dictum,  but  a  necessary 
element  in  the  decision  of  the  case  on  appeal.  If  the  opposite 
rule  had  been  declared,  the  cause  necessarily  would  have 
been  decided  the  other  way. 

The  law  being  thus  settled  in  California,  we  need  not  exam- 
ine the  decisions  in  other  states,  wherein  the  general  rule  which 
we  have  been  discussing  is  given  many  shades  of  variation 
and  exception. 

From  the  foregoing  it  follows  that  the  order  denying  exe- 
cution is  affirmed. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred* 

Hearing  in  Bank  denied. 
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[Sac.  No.  1774.    In  Bank.— February  1,  1912.] 

J.  J.  STEVINSON,  Respondent,  v.  SAN  JOAQUIN  AND 
KINGS  RIVER  CANAL  AND  IRRIGATION  COM- 
PANY,  AppeUant. 

Watee  —  Injunction  against  Unlawful  Bivebsion  —  Absxncb  of 
Laches  —  Failure  to  Object  to  Oonstbuotion  of  Diverting 
Works. — In  an  action  by  a  lower  riparian  proprietor  to  enjoin  the 
unlawful  diversion  of  the  waters  of  a  stream,  laches  cannot  be  im* 
puted  to  the  plaintiff,  so  as  to  defeat  his  right  to  an  injunction, 
merely  by  reason  of  his  failure  to  object  to  the  construction  of  the 
diverting  works  of  the  defendant,  after  he  acquired  knowledge 
thereof,  where  these  is  nothing  further  in  the  evidence  to  charge  the 
plaintiff  with  actual  or  imputed  knowledge  that  the  works  under 
construction  would  divert  more  water  than  the  defendant  was  other- 
wise entitled  to,  and  the  evidence  does  show  that  the  president  of  the 
defendant,  while  such  works  were  being  constructed,  assured  the 
plaintiff  that  they  would  not  have  such  effect. 

Id. — Laches  need  not  be  Pleaded — Refusal  of  Amendment  settino 
UP  Laches— Review  on  Appeal. — The  defense  of  laches  need  not  be 
pleaded,  and  when  it  appears  from  the  evidence  that  the  seeker  of 
relief  in  equity  has  been  guilty  of  laches  the  court  will  deny  such 
relief  na  sponie  without  any  pleading.  Therefore,  the  refusal  of 
the  court,  at  the  close  of  the  trial,  to  permit  an  amendment  of  the 
answer  charging  laches  amounted  to  a  declaration  and  finding  to  the 
effect  that  the  plaintiff  was  not  guilty  of  laches,  and  the  question 
before  the  appellate  court  then  is  whether  the  evidence  sustains  the 
court's  ruling  in  this  regard. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mer- 
ced County.    M.  L.  Short,  Judge. 

The  facts  are  stated  in  the. opinion  of  the  court 

Edward  P.  Treadwell,  and  Prank  H.  Short,  and  J,  P.  Lang- 
home  Amid  Curice,  for  Appellant, 

James  P.  Peck,  for  Respondent. 

THE  COURT. — ^A  rehearing  was  granted  in  this  case  in 
order  that  we  might  further  consider  the  contentions  of  appel- 
lant, that  in  addition  to  the  water  to  which  it  was  entitled  by 
prescription,  it  had  the  right  to  take  a  further  quantity  because 


Digitized  by 


Google 


142  Stevinson  V,  San  Joaquin  etc.  Co.       [162  Cal. 


plaintiff  by  his  laches  had  lost  the  right  to  object  to  such 
diversion,  and  that  plaintiff,  by  permitting  large  numbers 
of  irrigators  to  use  the  water  in  excess  of  760  cubic  feet  per 
second,  without  any  protest  on  his  part,  had  placed  himself 
in  a  position  wherein  he  was  not  entitled  to  the  harsh  remedy 
of  injunction,  but  should  be  rel^ated  to  his  action  for  dam- 
ages. On  further  study  of  the  matter,  however,  the  court  is 
satisfied  with  and  hereby  readopts  the  former  opinion,  pre- 
pared by  Mr.  Justice  Henshaw,  which  is  as  follows: — 

"Plaintiff,  a  lower  riparian  proprietor  on  the  San  Joaquin 
River,  brought  this  action  to  enjoin  defendant's  alleged  un- 
lawful diversion  of  the  waters  of  the  stream.  Defendant 
answered  asserting  prescriptive  title  to,  the  waters  of  the 
river  to  the  extent  of  900  cubic  feet  per  second ;  alleged  that 
a  portion  of  this  water  had  been  used  by  defendant  for  the 
irrigation  of  riparian  lands  and  that  the  remainder  had  been 
supplied  and  sold  to  the  public  and  had  been  used  for  bene- 
ficial purposes.  After  trial  the  court  found  that  defendant 
had  prescriptive  title  to  760  cubic  feet  of  water  per  second 
but  to  no  greater  quantity  and  enjoined  the  defendant  from 
diverting  more  than  this  quantity. 

"The  judgment,  in  so  far  as  it  fixes  the  amount  of  water  to 
which  defendant  had  acquired  prescriptive  title  against  the 
lower  riparian  proprietor,  is  acquiesced  in  by  both  parties. 
This  appeal,  however,  taken  by  defendant,  is  addressed  to  the 
asserted  error  of  the  court  in  refusing  to  allow  amendments 
proposed  by  defendant  to  its  answer  after  the  close  of  the 
testimony  and  before  the  submission  of  the  cause.  These 
amendments  declare,  first,  that  defendant  had  acquired  by 
continuous  and  beneficial  use  a  prescriptive  title  to  1200 
cubic  feet  of  water  per  second  (the  answer  upon  which  the 
action  was  tried  asserting  such  prescriptive  title  to  only  900 
cubic  feet  per  second) ;  second,  the  amendment  alleged  the 
•construction  of  an  'Outside'  canal  which  headed  in  and  took 
water  from  the  main  canal  about  three  miles  below  the  intake 
-of  the  main  canal ;  that  in  1898  water  was  supplied  from  this 
'Outside'  canal  to  the  owners  of  land  which  could  not  be  sup- 
plied from  the  main  canal  and  this  irrigated  more  than  4200 
acres  of  land;  that  in  1898  the  'Outside'  canal  was  further 
^extended  and  furnished  water  to  500  acres  more ;  that  in  1898 
the  defendant  constructed  its  present  weir  in  the  river  at 
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about  the  same  location  as  its  earlier  brush  dam,  the  purpose 
of  the  weir  being  the  better  to  conserve  the  water  and  make 
more  certain  the  securing  of  the  supply  to  which  defendant 
was  entitled ;  that  at  the  time  of  the  construction  of  the  'Out- 
side' canal  and  of  the  weir  plaintiff  had  notice  and  knowledge 
thereof  and  of  the  purpose  to  devote  the  water  to  public  use 
upon  land  non-riparian  to  the  river  and  knew  that  he  and  his 
lands  would  be  thereby  deprived  of  that  quantity  of  water; 
that  at  no  time  prior  to  the  12th  day  of  August,  1899,  the 
date  of  the  commencement  of  the  action,  did  the  plaintiff  make 
to  the  defendant  any  objection  whatsoever  to  the  construction 
of  the  works  or  the  diversion  of  the  water,  or  give  notice  of 
any  intention  to  object  to  the  same,  but  on  the  contrary 
plaintiff  acquiesced  in  the  construction  and  diversion. 

"The  defendant  was  refused  permission  to  file  these  amend- 
ments which  were  offered  as  amendments  conforming  to  the 
proofs  in  the  case.  The  asserted  error  of  the  court's  refusal  is 
the  sole  ground  for  reversal  presented  upon  this  appeal.  The 
proposed  amendment  asserting  presv.riptive  title  to  the  1200 
cubic  feet  per  second,  instead  of  900  cubic  feet  per  second  as 
alleged  in  the  original  answer,  becomes  of  no  consequence  in 
view  of  the  fact  that  the  court  found  prescriptive  title  in  but 
760  cubic  feet,  and  that  this  determination  has  been  ac- 
quiesced in.  Appellant's  argument  is  addressed  wholly  to 
the  proposition  that  plaintiff  by  his  laches  and  delay  in  com- 
mencing his  action  after  knowledge  of  all  the  facts,  deprived 
himself  of  any  right  which  he  might  otherwise  have  had  to 
an  injunction,  under  the  familiar  and  well-settled  principles 
declared  in  such  cases  as  Fresno  etc,  Co.  v.  Southern  Pacific 
Co.,  135  Cal.  202,  [67  Pac.  773] ;  Southern  Calif orma  R.  B. 
V.  Slauson,  138  Cal.  342,  [94  Am.  St.  Hep.  58,  71  Pac.  352] ; 
Katz  V.  WalkinsJiaw,  141  Cal.  116,  [99  Am.  St.  Rep.  35,  64 
L.  R.  A.  236,  70  Pac.  663,  74  Pac.  766] ;  Crescent  Canal  Co.  v. 
Montgomery,  143  Cal.  248,  [65  L.  R.  A.  940,  76  Pac,  1032] ; 
Montecito  Co.  v.  Santa  Barbara,  144  Cal.  578,  [77  Pac.  1113] ; 
Newport  v.  Temescal  Water  Co.,  149  Cal.  531,  [6  L.  R.  A. 
(N.  S.)  1098,  87  Pac.  372] ;  MiUer  <fe  Lux  v.  Madero  C.  dk  I. 
Co.,  155  Cal.  59,  [22  L.  R.  A.  (N.  S.)  391,  99  Pac.  502] ; 
Barton  v.  Riverside  Water  Co.,  155  Cal.  509,  [23  L.  R.  A. 
(N.  S.)  331,  101  Pac.  790]. 

"It  is  well  settled  that  the  defense  of  laches  need  not  be 
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pleaded  but  that  when  it  appears  from  the  evidence  that  the 
seeker  of  relief  in  equity  has  been  guilty  of  laches  the  court 
will  deny  such  relief  sua  sponte  without  any  pleading. 
(Harris  v.  HilUgas,  66  Cal.  79,  [4  Pac.  987] ;  Bell  v.  Hudson, 
73  Cal.  289,  [2  Am.  St.  Rep.  791,  14  Pac.  791] ;  SuUivani  v. 
Portland  etc,  R.  B.  Co.,  94  U.  S.  811,  [24  L.  Ed.  326]  j  Hager- 
man  v.  Bates,  24  Colo.  80,  [49  Pac.  139] ;  Coon  v.  Seymour, 
71  Wis.  346,  [37  N.  W.  243].)  Therefore,  the  refusal  of  the 
court  to  permit  the  amendment  charging  laches  amounted  to  a 
declaration  and  finding  to  the  effect  that  the  plaintiff  was  not 
guilty  of  laches  and  the  question  before  this  court  then  is 
whether  the  evidence  sustains  the  court's  ruling  in  this  regard. 
"Defendant's  position  is,  that  it  established  (as  it  did)  an 
unquestionable  prescriptive  right  ta  760  cubic  feet  per  second ; 
that  in  addition  to  that  760  cubic  feet  it  showed  that  it  had 
been  diverting  for  beneficial  use  some  350  additional  cubic  feet 
by  means  of  its  new  dam  and  'Outside'  canal  and  that  plaintiff 
with  knowledge  of  the  construction  of  its  works  and  of  their 
purpose  and  of  the  amount  of  water  which  would  thus  be 
diverted  made  no  objection  until  after  the  use  was  actually 
begun,  the  'Outside'  canal  beginning  its  diversion  in  1898  and 
this  action  not  being  commenced  until  August,  1899.  Under 
the  peculiar  facts  of  this  case  if  knowledge  of  the  construc- 
tion of  the  dam  and  of  the  'Outside'  canal  could  be  charged 
to  plaintiff  there  was  nothing  in  this  information  to  charge 
him  with  the  further  knowledge  that  there  was  to  be  any  ad- 
ditional taking  of  water.  Thus,  it  is  shown  that  the  'Outside' 
canal  did  not  take  water  directly  from  the  river,  but  took  it 
from  the  main  canal  some  three  miles  from  the  point  where 
the  latter  drew  from  the  stream.  Moreover,  it  is  shown  that 
there  were  many  laterals,  some  owned  by  defendant,  some  by 
private  persons  or  corporations  which  drew  from  the  main 
canal,  and  there  was  nothing,  therefore,  in  the  construction  of 
this  new  lateral  to  impute  knowledge  to  plaintiff  that  his 
rights  were  to  be  subjected  to  trespass.  Knowledge  of  the 
construction  of  the  dam,  in  like  manner,  did  not  charge  him 
with  knowledge  that  any  more  water  than  formerly  was  to 
be  drawn  from  the  river.  Besides  this,  it  appears  that  plain- 
tiff hearing  a  rumor  concerning  an  increased  diversion  wrote 
immediately  to  defendant's  president  in  relation  to  this  rumor 
and  received  the  following  letter  in  reply : 
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**  'J.  J.  Stevinson,  Esq. 

**  Dear  Sir:  Tours  at  hand  and  contents  noted  regarding  as 
to  putting  in  a  dam  in  the  river.  It  shall  not  be  done  without 
I  can  convince  you  and  the  neighbors  that  it  will  not  deprive 
you  nor  them  of  the  quantity  of  water  which  would  otherwise 
flow  in  the  channel.  Either  myself  or  some  one  who  repre- 
sents me  will  see  you  regarding  the  above. 

**  'Very  respectfully, 

"  'Henry  Miller/ 

"Here  was  not  only  a  distinct  declaration  from  the  president 
of  the  defendant  that  plaintiff's  rights  were  not  to  be  invaded, 
but  Mr.  Miller  himself  testified :  'When  there  is  a  surplus  to 
give  us  the  water  we  are  entitled  to  for  the  canal  purposes  and 
then  what  water  we  are  entitled  to  as  riparian  owners,  and 
when  nobody  is  injured  by  not  having  water  for  domestic 
purposes  and  for  irrigation,  we  take  out  water  enough  to  the 
new  canal  ("Outside"  canal),  to  a  certain  extent,  for  stock 
water,  but  not  for  irrigation ;  sometimes  we  run  a  small  amount 
of  water  down  for  stock  water.'  But  in  addition  to  this  there 
is  no  evidence  that  plaintiff  knew  of  the  existence  of  the 
'Outside'  canal  before  its  completion.  It  was  47  miles  from 
his  residence ;  he  was  never  nearer  than  3  miles  to  it  upon  one 
occasion  when  he  visited  the  site  of  the  new  weir.  This  was 
not  built  until  November,  1898,  which  was  after  the  irrigating 
season  of  that  year.  There  was  in  all  ordinary  years  an 
abundance  of  water  until  August.  There  was  thus  not  only 
an  absence  of  actual  or  imputed  knowledge  on  the  part  of 
plaintiff,  but  there  was  the  assurance  of  defendant's  president 
that  no  increased  diversion  of  water  was  contemplated.  The 
only  notice  that  plaintiff  could  possibly  have,  therefore,  was 
by  observing  the  fall  of  the  river  as  it  passed  his  own  lands 
50  miles  below.  When  the  river  was  running  high  in  !^fay  and 
June  such  an  increased  diversion  would  not  be  noticeable; 
but  as  the  water  began  to  fall  in  July  and  August  it  would  be 
observable.  In  August  it  would  become  apparent  and  it  was 
upon  the  12th  of  August  that  plaintiff  commenced  his  action. 
Even  when  he  noticed,  or  was  chargeable  with  notice  of  the 
diminution  of  the  ordinary  supply,  there  is  yet  to  be  con- 
sidered the  fact  that  the  flow  of  the  stream  naturally  varies, 
not  only  from  month  to  month  and  season  to  season,  but  also 
from  year  to  year,  so  that  in  a  given  month  of  one  year  there 
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may  be  much  more  water  in  the  stream  than  in  the  same 
month  of  a  suceeediDg  or  preceding  year  owing  to  the  time, 
nature  and  extent  of  the  rainfalls,  the  quantity  of  snow  in 
the  mountains  and  the  weather  conditions  there  which  may 
retain  the  snow,  permitting  it  to  melt  slowly  or  may  cause 
it  to  melt  rapidly  with  a  consequent  sudden  and  high  run-off. 
Moreover,  it  is  disclosed  that  in  the  fifty  miles  between  plain- 
tiff's land  and  defendants  canal  there  were  others  drawing 
from  the  stream,  and  it  was  for  the  plaintiff  to  determine  by 
investigation  to  which  of  these  the  shortage  was  attributable 
before  he  could  commence  his  action.  Plaintiff's  testimony 
in  this  regard  is :  'I  received  an  ample  supply  of  water  up  to 
the  time  when  the  new  weir  was  built  in  1898.  I  knew  the 
intention  of  the  San  Joaquin  and  Kings  Kiver  Canal  and 
Irrigation  Company  because  they  took  the  water  away  from 
me.  That  was  just  .before  I  commenced  the  suit.'  And, 
finally,  it  should  be  added  that  the  action  was  tried  upon  no 
such  theory  as  that  embraced  in  the  proposed  amendments. 
Defendant  had  stated  by  letter  that  it  did  not  intend  to  make 
an  increased  diversion.  At  the  trial  it  produced  witnesses 
to  prove  that  no  such  increased  diversion  had  been  made  and 
asserted  repeatedly  that  there  was  no  evidence  of  such  in- 
creased diversion  and  contended  for  a  prescriptive  right  alone. 
The  case  thus  presented  is  similar  in  its  facts  to  Miller  &  Lux 
V.  Uadera  Canal  Co,,  155  Cal.  59,  [22  L.  E.  A.  (N.  S.)  391,  99 
Pac.  502],  where,  as  here,  it  must  be  held  that  the  facts  do 
not  call  for  the  invocation  of  the  principles  and  rules  an- 
nounced in  such  cases  as  Fresno  Co.  v.  Southern  Pacific  Co., 
135  Cal.  202,  [67  Pac.  773],  and  the  other  cases  above  cited. 
"Such  part  of  the  judgment  as  is  appealed  from  is  there- 
fore affirmed." 

Rehearing  denied. 
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[Sac.  No.  1781.    In  Bank.— February  1,  1912.] 

LOUIS  p.  HUFFORD,  Respondent,  v.  JAMES  N.  DTE, 

Appellant. 

Water-Right — Appropriation — Dekd  op  Halp  Interest  in  Ireioation 
Ditch — Tenants  in  Common — Failure  to  Use  Water  Claimed 
under  Appropriation. — In  an  action  involving  the  ownership  and 
right  to  the  nse  of  the  waters  of  an  irrigation  ditch,  to  an  un- 
divided one  half  of  which  the  defendant  -  asserted  a  claim  as  a 
tenant  in  common,  as  the  successor  in  interest  under  a  deed  from 
the  original  appropriator  conveying  *'an  undiyided  half  of  the 
ditch,  and  a  right  of  way  over  the  grantor's  land,  with  the  ap- 
purtenances," it  is  held,  in  view  of  the  fact  that  such  appropria- 
tor at  the  time  of  the  deed  was  only  making  a  beneficial  use  of 
one  half  of  the  waters  then  actually  carried  by  the  ditch,  that  such 
deed  did  not  create  a  tenancy  in  common  in  the  waters  of  which  a 
beneficial  use  was  then  being  made,  but  that  if  it  conveyed  any- 
thing more  than  an  interest  in  the  ditch  itself  as  then  constructed, 
with  a  right  of  way  to  extend  it  over  the  grantor's  land,  it  was 
only  a  right  to  take  by  means  of  the  ditch  the  one  half  of  the 
waters  which  the  grantor  was  in  fact  conveying  in  the  ditch  but  to 
which  under  his  appropriation  he  was  not  entitled  because  in  excess 
of  any  beneficial  use  upon  his  land,  and  so  to  afford  the  grantee  an 
opportunity  to  avail  himself  of  a  right  to  such  excess,  and  by 
applying  it  to  beneficial  uses  upon  his  land,  acquire  a  right  thereto 
by  appropriation. 

Id. — ^Wastb  Water  Subjeot  to  Subsequent  Appropriation. — One  mak- 
ing an  appropriation  of  the  waters  of  a  stream  acquires  no  title  to 
the  waters  but  only  a  right  to  their  beneficial  use  and  only  to  the 
eactent  that  they  are  employed  for  that  purpose.  His  right  is  not 
measured  by  the  extent  of  his  appropriation  as  stated  in  his  notice 
or  by  his  actual  diversion  from  the  stream,  but  by  the  extent  to 
which  he  applies  such  waters  for  useful  or  beneficial  purposes. 
Beyond  that  his  appropriation  or  diversion  of  more  than  can  be 
applied  by  him  gives  him  no  right  to  the  excess  and  this  is  subject 
to  appropriation  by  any  other  person  who  may  use  it  for  similar 
beneficial  purposes. 

Id.— Appropriator  Cannot  Allow  Water  to  Run  to  Waste.— The  use 
of  water  in  this  state  is  of  such  great  necessity  as  to  preclude  its 
being  allowed  to  run  to  waste,  and  its  full  beneficial  and  economical 
use  requires  that  when  the  wants  of  a  prior  appropriator  are  sup^ 
plied  another  may  be  permitted  to  use  the  flow  of  the  surplus  for 
his  benefit. 

Id. — Use  op  Waters  por  Occasional  Periods — Subsequent  Appro- 
priation roR  Periods  when  Prior  Appropriator  Made  no  Use. — 
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As  the  evidence  in  this  case  shows  that  neither  the  plaintiff  nor  his 
predecessors  have  used  the  waters  of  the  stream  in  question,  under 
their  prior  appropriation,  except  for  occasional  periods  during  the 
irrigation  season,  the  finding  that  all  of  such  waters  have  been 
appropriated  bj  them  and  have  been  and  are  applied  to  a  con- 
tinuous beneficial  use  on  land  now  owned  bj  plaintiff,  is  not  sus- 
tained by  the  evidence,  and  this  being  true  the  defendant  had  a 
-  right  to  make  an  appropriation  of  these  waters  for  use  upon  his 
land  at  such  times  as  the  plaintiff  had  no  use  for  them. 

Id. — Injunction  against  Use  op  Waste  Waters. — A  prior  appropriator 
is  not  entitled  to  enjoin  the  taking  of  waters  bj  one  claiming  a 
right  to  the  beneficial  use  of  a  portion  thereof,  if  such  taking  was 
during  a  period  when,  while  assuming  to  appropriate  them,  the 
prior  appropriator  really  allowed  them  to  run  to  waste  or  failed 
to  apply  them  to  a  beneficial  use. 

Id. — Tenancy  in  Common  op  Irrigation  Ditch— Use  by  Cotenant 
IN  Possession — Ouster  and  Adverse  Possession. — A  cotenant 
in  possession  of  an  irrigation  ditch  has  a  right  to  use  it  for  the 
purpose  of  conveying  waters  for  use  upon  his  land  to  the  extent  that 
ho  was  entitled  to  their  beneficial  use,  as  long  as  the  other  cotenant 
made  no  use  of  the  ditch,  and  such  use  did  not  amount  to  an 
ouster  or  adverse  holding. 

Id. — Decree  Determining  Belative  Eights  op  Appropriators — Ro- 
tation in  Use  op  Waters. — In  a  controversy  between  appropri- 
ators of  the  waters  of  a  stream,  the  volume  of  which  is  not  su£Qcieiit 
to  permit  of  a  diversion  and  a  simultaneous  use  of  part  by  both 
parties  without  injury,  the  court  may  by  its  decree  fix  the  times 
when,  by  rotation,  the  whole  may  be  used  by  each  at  difiturent 
times  in  proportion  to  their  respective  rights.  While  this  remedy 
of  rotation  has  been  more  generally  applied  as  between  riparian 
proprietors,  it  is  equally  applicable  as  between  claimants  by  ap- 
propriation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Shasta  County  and  from  an  order  refusing  a  new  trial. 
Charles  M.  Head,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  D.  Tillotson,  for  Appellant. 

F.  P.  Primm,  and  James  E.  Isaacs,  for  Respondent. 

L0RI6AN,  J. — This  action  involves  the  ownership  and 
right  to  the  use  of  the  waters  of  an  irrigation  ditch  commonly 
known  as  the  "Preadmore"  or  "Hufford"  ditch,  taking  waters 
from  Oak  Run  Creek  in  Shasta  County. 
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The  ditch  waa  constructed  and  the  waters  appropriated  in 
the  1870's  by  one  James  A.  Preadmore.  His  appropriation 
notice  was  for  two  thousand  inches  under  a  four-inch  head. 
The  ditch  had  its  head  in  Oak  Eun  Creek,  on  what  is  desig- 
nated in  the  evidence  as  the  "Alpaugh  Place,"  and  prolonged 
in  a  westerly  direction  runs  across  said  Alpaugh  land  about 
a  quarter  of  a  mile,  then  about  half  a  mile  over  the  land  now 
owned  by  defendant,  and  thence  about  half  a  mile  over  the 
land  now  owned  by  plaintiff  which  was  then  part  of  the  prop- 
erty owned  by  said  Preadmore.  After  the  construction  of 
the  ditch  and  the  appropriation  of  the  water  thereby,  Pread- 
more in  1873  conveyed  to  one  George  W.  Brown  the  lower 
westerly  eighty  acres  of  the  main  tract  of  land  then  owned 
by  him  and  over  which  the  ditch  had  been  constructed,  to- 
gether with  "one  undivided  half  of  the  Oak  Run  ditch  prop- 
erty; also  right  of  way  over  J.  Preadmore  farm,  together 
with  the  appurtenances,"  which  land  and  interest  in  said 
ditch  was  subsequently  through  mesne  conveyance  from 
Brown  conveyed  in  the  year  1888  to  one  Alfred  Estep,  who 
remained  the  owner  thereof  imtil  January,  1906.  When  the 
conveyance  from  Preadmore  to  Brown  was  made  the  ditch 
did  not  run  down  to  the  lower  eighty-acre  tract  conveyed 
to  the  latter  though  it  ran  close  to  its  easterly  line.  Neither 
Brown  nor  his  successors  in  interest,  including  Estep,  ever 
had  the  ditch  brought  ,upon  the  land  conveyed  by  Preadmore 
to  Brown,  or  used  the  water  therefrom,  but  such  water  as 
passed  down  the  ditch  as  constructed  on  the  land  retained  by 
Preadmore  flowed  down  in  natural  channels — sloughs — ^upon 
and  through  the  land  so  conveyed  to  Brown  and  thence  back 
into  Oak  Run  Creek.  It  was  never,  however,  even  in  its  flow 
through  its  natural  channels  upon  the  Estep  land  used  upon 
the  land  for  any  beneficial  purpose  or  at  all. 

Subsequent  to  the  death  of  James  A.  Preadmore  one 
Solomon  Huflford,  in  1883,  acquired  title  from  the  heirs  of 
Preadmore  to  a  portion  of  the  "Preadmore  land,"  together 
with  the  water  ditch  and  water-right  connected  therewith, 
and  on  the  death  of  Solomon  Hufford  through  mesne  convey- 
ances from  his  successors  in  interest,  the  plaintiff  in  1907  ac- 
quired title  to  the  land  now  owned  by  him,  including  their 
interest  in  said  water  ditch  and  said  water-right  appurtenant 
thereto. 
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In  October,  1905,  the  defendant  Dye  purchased  from  one 
Jones  the  tract  of  land  above  and  adjoining  the  land  of  re- 
spondent and  on  the  east  thereof,  being  the  tract  across  which 
James  A.  Preadmore  constructed  the  ditch  in  the  70*s,  to 
convey  the  water  of  the  creek  to  his  land.  While  the  ditch 
was  originally  constructed  through  this  tract  subsequently 
purchased  by  defendant,  it  does  not  appear  that  the  prede- 
cessors in  title  of  defendant  at  any  time  had  any  interest 
whatever  in  the  ditch  or  right  to  the  use  of  any  of  the  water 
thereof,  on  this  tract  of  land.  In  fact  it  appears  that  when 
this  ditch  was  constructed  the  title  to  the  land  now  owned 
by  defendant  was  in  the  government. 

The  next  year  subsequent  to  his  purchase  of  the  land  from 
Jones,  the  defendant  on  February  2,  1906,  purchased  from 
Alfred  Estep  whatever  interest  in  the  ditch  and  right  of 
way  over  the  Preadmore  farm  had  been  conveyed  by  Pread- 
more to  Brown  and  to  which  interest  Estep  had  succeeded. 
The  defendant  did  not  purchase  any  of  the  land  which  was 
conveyed  by  Preadmore  to  Brown  and  thereafter  to  Estep,  but 
only  whatever  interest  in  the  ditch  and  right  of  way  over 
the  Preadmore  farm  that  Preadmore  had  conveyed. 

On  securing  such  conveyance  from  Estep,  defendant  assert- 
ing thereunder  that  he  was  entitled  to  the  undivided  half 
of  said  ditch  and  the  waters  flowing  therein,  opened  the  ditch 
where  it  crossed  his  land  above  the  Preadmore  tract  owned 
by  plaintiff  and  commenced  to  use  upon  it  one  half  of  the 
waters  flowing  therein. 

On  September  26,  1908,  plaintiff  brought  this  action  against 
defendant,  alleging  ownership  in  himself  and  his  predecessors 
in  interest  for  more  than  thirty  years  past  and  a  continuous 
possession  and  use  during  that  period  of  the  first  flow  of  all 
the  waters  of  Oak  Run  Creek  not  exceeding  two  thousand 
inches  measured  under  a  four-inch  pressure  conducted  to  the 
lands  of  the  plaintiff  through  a  ditch  which  diverted  the 
same  from  said  creek  and  conveyed  the  same  down  and  over 
plaintiff's  land  consisting  of  two  hundred  and  eighty  acres 
upon  which  all  of  said  waters  are  necessary  for  use  in  culti- 
vating and  raising  crops  upon  said  land  and  are  used  by 
plaintiff  for  that  purpose;  alleged  diversion  of  the  waters 
from  the  ditch  by  defendant  and  a  threatened  continuance  of 
such  diversion,  and  facts  showing  that  irreparable  injury 
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would  result  to  plaintiff  if  such  diversion  by  defendant  were 
permitted  to  continue.  The  prayer  was  for  a  i)erpetual  in- 
junction restraining  defendant  from  interfering  with  or  tak- 
ing waters  from  the  ditch;  that  the  title  of  plaintiff  be  quieted 
and  for  damages  alleged  to  have  been  sustained  by  the  diver- 
sion made  by  defendant. 

In  his  answer  defendant  denied  ownership  or  continuous 
use  by  plaintiff  of  all  the  waters  of  Oak  Bun  Creek,  or  that 
all  of  said  waters  were  necessary  for  use  or  were  used  on  the 
lands  of  plaintiff  for  the  irrigation  and  cultivation  thereof; 
asserted  ownership  in  himself  of  an  undivided  one-half  in- 
terest in  all  the  water  flowing  in  Oak  Bun  Creek  at  the  head 
of  said  ditch  and  a  like  interest  in  said  ditch  and  the  waters 
conveyed  therein ;  admitted  his  diversion  of  water  as  charged 
in  the  complaint,  justifying  it  under  his  claim  to  an  interest 
therein  as  asserted,  and  denied  any  damages  sustained  by 
plaintiff. 

By  cross-complaint  defendant  set  up  his  same  claim  of 
ownership  to  an  undivided  one-half  interest  in  the  ditch  and 
water-right  (which  plaintiff  by  answer  denied)  and  asked  that 
his  title  thereto  be  established  and  quieted. 

Judgment  went  for  plaintiff  sustaining  his  claim  of  owner- 
ship to  the  entire  ditch  and  water-right,  and  awarded  him  a 
I)erpetua]  injunction  against  defendant  and  damages. 

Defendant  appeals  from  the  jugment  and  the  order  deny- 
ing his  motion  for  a  new  trial,  his  principal  attack  on  this 
appeal  being  against  certain  findings  of  the  court. 

The  court  found  that  for  more  than  twenty  years  prior 
to  the  bringing  of  the  action  plaintiff  and  his  predecessors  in 
interest  had  been  and  were  the  owners  and  in  the  continuous 
use  of  said  irrigating  ditch  taking  the  water  from  Oak  Bun 
Creek  and  to  all  the  water  flowing  therein  to  the  full  extent 
and  capacity  of  said  ditch;  that  the  whole  of  said  waters 
diverted  by  said  ditch  were  necessary  for  the  proper  irriga- 
tion of  land  of  plaintiff  and  that  during  such  period  said 
waters  of  said  ditch  had  been  all  used  by  plaintiff  and  his 
predecessors  in  interest  on  said  lands  now  owned  by  plaintiff 
for  irrigation  and  domestic  purposes. 

The  court  likewise  found  that  the  plaintiff  and  his  prede- 
cessors for  upwards  of  twenty  years  had  been  in  the  open, 
notorious,  and  exclusive  possession  under  a  claim  of  right  to 
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the  whole  ditch  and  all  the  waters  flowing  therein  to  its  full 
capacity;  that  they  had  made  all  repairs  on  the  ditch  and 
paid  all  taxes  assessed  against  the  ditch  or  water-right,  and 
claimed  during  that  entire  period  the  right  to  the  use,  posses- 
sion, and  enjoyment  of  said  ditch  and  all  waters  flowing 
therein  adversely  to  the  whole  world. 

It  is  quite  obvious  under  the  pleadings  and  the  evidence 
that  the  finding  of  the  court  first  referred  to  is  a  finding  of 
ownership  or  right  to  the  entire  flow  of  the  waters  through 
the  ditch  by  virtue  of  the  appropriation  of  the  waters  of 
Oak  Run  Creek  by  Preadmore,  and  the  continuous  beneficial 
use  of  that  entire  quantity  upon  the  lands  by  Preadmore  him- 
self or  his  successors  in  interest,  including  plaintiff.  The 
other  finding  is  of  a  prescriptive  title  acquired  by  plaintiff 
against  the  asserted  claim  of  defendant  to  an  interest  in  one 
half  of  the  ditch  and  waters  as  tenant  in  common  with  plain- 
tiff under  the  conveyance  to  defendant  by  Estep. 

Appellant  attacks  both  these  findings  on  the  ground  that 
they  are  not  sustained  by  the  evidence,  his  main  attack, 
however,  being  directed  to  the  finding  of  prescriptive  title 
against  him  acquired  by  plaintiff  and  his  predecessors. 

As  against  this  finding  of  prescriptive  title  the  position  of 
appellant,  in  point  of  law,  is  that  the  conveyance  from  Pread- 
more to  Brown  in  1873  of  "one  undivided  half  of  the  Oak 
Run  ditch  property;  also  a  right  of  way  over  J.  Preadmore 
farm,  together  with  the  appurtenances"  had  the  effect  of 
creating  a  cotenancy  between  Preadmore  and  Brown  in  the 
ditch  and  the  waters  flowing  therein;  that  through  mesne 
conveyances  from  Brown  defendant  succeeded  to  this  half  in- 
terest as  tenant  in  common  with  the  successors  in  interest 
of  Preadmore,  including  plaintiff,  and  that  unless  a  pre- 
scriptive title  to  the  entire  ditch  and  the  waters  conveyed 
therein  is  shown  to  have  been  acquired  against  Brown  and 
Estep,  predecessors  in  cotenancy  with  defendant,  by  the 
plaintiff  or  his  predecessors  in  title,  defendant  still  retains 
and  is  entitled  to  the  benefit  of  that  interest.  Appellant, 
assuming  this  to  be  true  as  a  legal  proposition,  then  claims 
that  the  finding  of  prescriptive  title,  defeating  his  title  as 
such  tenant  in  common,  is  not  sustained  by  the  evidence  be- 
cause he  asserts  that  there  was  no  proof  of  ouster  by  the 
plaintiff  or  his  predecessors  as  tenant  in  common  of  defendant 
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or  his  predecessors  and  no  evidence  of  adverse  use  by  the 
plaintiff  of  all  the  waters  of  the  ditch  for  the  statutory  period 
required,  or  of  any  use  exceeding  one  half  of  the  waters 
flowing  in  the  ditch  at  any  time. 

We  do  not  discuss  just  now,  if  we  shall  at  all,  the  suffici- 
ency of  the  evidence  under  this  claim,  because  we  are  satis- 
fied that  no  tenancy  in  common  to  the  use  of  the  waters  in 
controversy  was  created  or  intended  to  be  created  by  the  con- 
veyance from  Preadmore  to  Brown.  Undoubtedly,  the  con- 
veyance created  a  tenancy  in  common  between  them  as  to  the 
ditch  with  a  right  in  Brown  to  extend  it  on  to  the  property 
conveyed  to  him — and  it  may  be  assumed,  though  the  con- 
veyance .  does  not  so  specifically  state,  that  the  right  was 
granted  to  Brown  to  convey  through  the  ditch  for  use  upon 
his  land,  one  half  of  the  waters  which  had  been  diverted 
by  Preadmore  under  his  claim  as  an  appropriator  to  two 
thousand  inches  of  the  water  of  Oak  Run  Creek.  But  when 
we  take  into  considetration  the  terms  of  the  conveyance,  the 
situation  and  relation  of  the  parties  to  the  subject-matter 
with  which  it  dealt,  and  the  law  defining  the  only  rights  which 
either  Preadmore  or  Brown  could  acquire  in  appropriated 
waters,  and  the  conduct  of  the  parties  subsequent  to  the  con- 
veyance, it  is  quite  apparent  that  the  only  right  and  the 
extent  of  it,  aside  from  an  undivided  interest  in  the  ditch 
itself  that  Brown  took  under  the  conveyance,  was  the  right 
through  the  medium  of  the  ditch  extended  by  him  on  to  his 
land  to  avail  himself  of  the  benefit  of  Preadmore's  appropria- 
tion beyond  what  was  necessary  for  use  on  the  lands  of  the 
latter  and  to  allow  Brown  as  a  subsequent  appropriator  to 
acquire  a  right  to  this  excess  by  conveying  it  to  and  making 
beneficial  use  of  it  upon  his  land. 

It  is  the  well-settled  law  of  this  state  that  one  making  an 
appropriation  of  the  waters  of  a  stream  acquires  no  title  to 
the  waters  but  only  a  right  to  their  beneficial  use  and  only 
to  the  extent  that  they  are  employed  for  that  purpose.  His 
right  is  not  measured  by  the  extent  of  his  appropriation  as 
stated  in  his  notice  or  by  his  actual  diversion  from  the  stream, 
but  by  the  extent  to  which  he  applies  such  waters  for  useful 
or  beneficial  purposes.  Beyond  that  his  appropriation  or  di- 
version of  more  than  can  be  applied  by  him  gives  him  no 
right  to  the  excess  and  this  is  subject  to  appropriation  by 
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any  other  person  who  may  use  it  for  similar  beneficial  pur- 
poses. While  Preadmore  had  filed  a  notice  appropriating 
two  thousand  inches  of  water,  his  ditch  as  actually  constructed 
did  not  carry  that  quantity  but  it  did  carry  a  quantity,  when 
the  deed  to  Brown  was  made,  in  excess  by  one  half,  of  what 
was  being  used  for  beneficial  purposes  upon  his  land,  and 
this  excess  was  at  the  time  he  sold  the  eighty  acres  to  Brown 
flowing  from  the  ditch  in  natural  channels  through  the  land 
conveyed  to  Brown  back  into  Oak  Bun  Creek.  In  fact,  the 
claim  of  appellant  is  that,  under  the  evidence,  it  is  shown 
that  one  half  of  these  waters  have  been  ever  since,  and  still 
are,  flowing  down  these  same  channels  as  natural  waste  into 
said  creek.  As  these  waters  when  Brown  purchased  his  land 
were  not  being  devoted  by  Preadmore  to  any  beneficial  use, 
they  were  subject  to  appropriation  for  use  by  Brown  upon 
his  land  without  any  conveyance  from  Preadmore.  This 
doubtless  explains  why,  while  an  undivided  half  of  the  ditch 
was  conveyed,  there  was  no  specific  mention  of  the  water- 
right,  probably  accounted  for  by  the  fact  that  these  waste 
waters  coulS  only  practically  and  effectually  be  brought  upon 
the  lands  conveyed  to  Brown  through  the  extension  of  the 
ditch  thereover.  Be  that  as  it  may,  however,  we  are  satis- 
fied that  under  the  conveyance  to  Brown,  if  it  embraced  any- 
thing more  than  an  interest  in  the  ditch  itself  as  then  con- 
structed and  a  right  of  way  to  extend  it  to  his  land,  it  was 
only  a  right  to  take  by  means  of  the  ditch  one  half  of  the 
waters  which  Preadmore  was  in  fact  conveying  in  the  ditch 
but  to  which  under  his  attempted  appropriation  he  was  not 
entitled  because  in  excess  of  any  beneficial  use  upon  his  land 
and  so  afford  Brown  an  opportunity  to  avail  himself  of  a 
right  to  such  excess  and  by  applying  it  to  beneficial  uses  up- 
on his  land,  acquire  a  right  thereto  by  appropriation.  This, 
neither  he  nor  his  successors  in  title  ever  did.  For  thirty 
years  they  failed  to  make  any  beneficial  use  of  these  waters. 
Whatever  right  they  may  have  had  to  avail  themselves  of  the 
benefit  of  the  actual  diversion  by  Preadmore  in  excess  of  his 
wants  and  acquire  a  right  as  subsequent  appropriators  to 
such  excess  they  never  availed  themselves  of  it  and  have  long 
since  lost  any  right  to  do  so.  {Smith  v.  Hawkins,  110  Cal. 
122,  127,  [42  Pac.  458].)  They  have  permitted  the  water 
to  go  back  into  the  creek  where,  if  not  iince  appropriated  by 
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other  peraona  below,  they  have,  at  least,  for  years,  been  sub- 
ject thereto,  and  now  appellant  insists  that  a  tenancy  in  com- 
mon was  created  by  the  deed  to  Brown  which  entitled  him 
as  his  successor  to  enter  on  the  ditch  above  the  lands  of 
plaintiff  and  take  one  half  of  the  waters  which  plaintiff  and 
his  predecessors  have  ever  since  the  appropriation  by  Pread- 
more  been  applying  to  beneficial  uses  upon  their  lands  and 
which  is  now  necessary  for  use  thereon  and  which  measured 
the  extent  to  which  they  are  entitled  to  them.  The  conveyance 
we  are  satisfied,  was  not  intended  to  and  did  not  vest  any  in- 
terest in  cotenancy  or  otherwise  of  a  right  in  Brown  to  the 
use  of  any  waters  which  plaintiff  or  his  predecessors  were 
beneficially  using  on  their  lands.  It  simply  conferred  upon 
Brown  and  his  successors  an  interest  in  the  ditch  whereby 
under  Preadmore's  actual  diversion  and  by  means  of  the  ditch 
and  dam  they  might  themselves  become  appropriators  by 
actual  use  of  the  excess  of  water  beyond  what  was  applied 
by  Preadmore  for  beneficial  purposes. 

So  that  as  there  never  existed  any  cotenancy  in  the  use  of 
these  waters  the  finding  of  prescriptive  right  acquired  by  re- 
spondent against  the  asserted  right  of  appellant  is  clearly 
of  no  moment. 

In  reality  the  material  finding  in  the  case  is  that  respondent 
and  his  predecessors  in  interest  are  entitled  to  the  waters 
flowing  in  said  ditch  by  virtue  of  the  appropriation  thereof 
by  Preadmore  and  a  continuous  necessary  and  beneficial  use 
of  the  whole  thereof  ever  since  upon  the  lands  now  owned  by 
respondent.  It  was  upon  this  claim,  denied  by  appellant,  that 
respondent  based  his  right  to  an  injunction,  and  it  is  the  find- 
ing in  favor  of  such  claim,  as  well  as  the  finding  of  a  pre- 
scriptive right,  which  appellant  attacks,  as  not  sustained  by 
the  evidence. 

As  we  have  said,  the  only  right  which  Preadmore  acquired 
as  an  appropriator  of  the  waters  of  Oak  Run  Creek  diverted 
through  the  ditch,  was  a  flow  of  such  quantity  to  his  land  as 
was  necessary  for  use  and  which  he  applied  for  beneficial 
purposes  thereon.  If  he  or  his  successors  were  in  fact  di- 
verting from  the  stream  a  quantity  in  excess  of  what  was  so 
being  beneficially  used  on  their  land,  they  acquired  no  right 
to  that  excess,  and  any  other  person  had  a  right  to  divert 
from  the  stream,  as  an  appropriator,  such  excess  beyond  what 
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respondent  or  his  predecessors  were  entitled  to  through  actual 
use,  regard,  of  course,  being  had  of  the  rights  of  respondent 
as  a  prior  appropriator  to  the  first  flow  of  the  stream  under 
such  circumstances  as  would  give  him  full  protection  to  his 
prior  acquired  claim. 

When  this  case  was  before  the  district  court  of  appeal  for 
the  third  district,  in  affirming  the  judgment,  consideration 
was  given  only  to  the  evidence  in  support  of  the  finding  of  a 
prescriptive  right  against  the  asserted  interest  of  appellant 
as  cotenant  of  respondent.  No  consideration  was  given  to  the 
finding  sustaining  the  claim  of  respondent  as  an  appropria- 
tor, and  which  appellant  also  attacked.  While,  for  the  rea- 
sons heretofore  given,  we  do  not  think  the  finding  as  to  pre- 
scriptive right  is  material  except  as  involving  the  ditch  itself 
to  which,  as  successor  in  interest  to  Brown  appellant  certainly 
became  a  tenant  in  common  by  record  title  with  respondent 
and  his  predecessors,  still,  as  in  all  material  respects  the  same 
evidence  was  introduced  to  sustain  both  the  claim  of  pre- 
scriptive right  and  a  right  by  appropriation  to  the  use  of 
all  the  waters,  both  findings  may  be  considered  together  and 
in  our  opinion  the  evidence  sustains  neither.  This  we  think 
is  apparent  from  a  consideration  of  the  testimony  of  the  re- 
spondent himself  and  the  witnesses  called  in  his  behalf. 

All  these  testified  respecting  the  use  of  the  water  by  re- 
spondent, or  his  predecessors.  The  testimony  covered  a  period 
of  some  thirty  years,  dating  from  about  the  time  Solomon 
Hufford  acquired  the  Preadmore  land  in  1883.  Plaintiff  was 
a  nephew  of  Solomon  Hufford  and  after  the  death  of  his 
uncle  was  in  possession  of  this  land  as  tenant,  and  also  as  an 
employee,  during  the  years  1893,  1894,  and  1895,  purchasing 
it  in  1907.  His  purchase  was  of  280  acres,  but  the  ditch  was 
only  tributary  to  and  there  was  susceptible  of  irrigation  there- 
from some  sixty-five  to  seventy  acres  of  which  not  more  than 
thirty-five  acres,  consisting  principally  of  meadow  and  orchard, 
were  ever  actually  irrigated,  the  season  therefor  covering 
generally  the  months  from  July  to  October  of  each  year. 

Now,  as  to  the  testimony.  Respondent  himself,  after  testify- 
ing that  he  had  known  thfe  ditch  for  about  twenty-three  years, 
proceeded:  "It  will  be  three  years  next  May  (the  witness  was 
testifying  in  February,  1909)  since  I  first  went  on  the  place. 
Have  used  the  water  during  all  that  time  in  the  summer  time, 
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except  when  Mr.  Dye  (defendant)  had  it.  ...  I  used  it  for 
irrigating  my  meadow,  orchard,  grain,  hay  ground  and  gar- 
den. I  have  about  thirty  acres  of  meadow,  if  not  irrigated, 
it  would  dry  up.  It  dried  up  last  year  after  I  cut  my  hay, 
and  it  did  not  make  a  second  crop.  It  dried  up  because  it  did 
not  get  any  water.  It  was  turned  out  of  the  ditch  by  Mr. 
Dye.  He  turned  it  out  fifteen  or  twenty  times,  I  gue&s.  He 
cut  the  banks  of  the  ditch  and  threw  some  rocks  in  it  and  let  it 
run  out.  ...  I  forbid  Mr.  Dye  to  take  water  from  the  ditch 
a  year  ago  last  summer.  ...  I  don't  think  he  turned  the 
water  out  that  season  after  that  time.  .  .  .  Sometimes  I  used 
all  of  it,  sometimes  about  a  fourth.  It  was  necessary  some- 
times that  I  use  all  of  it.  The  water  ought  to  be  put  on  them 
(the  orchard)  twice  a  week.  I  think  Mr.  Estep  used  the 
waters  in  1905  or  Mr.  Howell,  I  don't  know  which.  I  don't 
know  what  they  did  with  it  or  how  much  they  used.  I  saw 
the  water  running  in  the  ditch.  I  don't  know  how  much 
Mr.  Howell  used  of  the  water  in  1906.  I  think  the  water  was 
used  in  this  ranch  every  year,  but  I  don't  say  that  all  of  it 
was  used  there  every  year." 

Howell,  the  person  referred  to  in  the  testimony  of  respond- 
ent, testified  that  he  owned  the  land  subsequently  purchased 
by  plaintiff  for  a  short  time  and  was  in  possession  from  Oc- 
tober, 1905,  to  October,  1906.  He  testified  that  he  used  the 
water  from  the  ditch  in  the  irrigation  of  the  land  while  he 
owned  it  and  to  the  inquiry:  "Did  you  use  all  this  water?" 
answered  "Well,  whenever  I  needed  it.  A  man  don't  need 
it  steady  on  his  land.  Irrigate  your  land  and  take  the  water 
off  and  and  let  it  grow  and  warm  up  and  then  if  it  needs  it  put 
it  on  again.  I  didn't  irrigate  the  orchard  oftener  than  every 
two  or  three  weeks.  I  used  the  water  to  irrigate  the  meadow 
or  hay  land  every  two  or  three  weeks.  "When  I  did  not  use 
the  water  it  went  down  through  the  old  channel  (the  natural 
channel  on  the  Estep  Ranch)  into  the  creek.  I  used  the  water 
one  half  the  time  during  the  summer  of  1906  up  to  haying. 
After  that  I  did  not  need  it.  Up  to  that  time  I  used  it  about 
once  in  two  weeks.  I  would  irrigate  for  about  a  week  and 
then  let  it  rest  for  ten  days  or  two  weeks." 

Alfred  Estep,  owner  of  the  Estep  Ranch  heretofore  re- 
ferred to  and  from  whom  appellant  purchased  his  asserted 
interest  in  the  ditch  and  water-right  in  1906,  testified  that  he 
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lived  in  the  neighborhood  of  the  land  of  the  plaintiff  for 
about  thirty  years  and  knew  the  Preadmore  or  Hufford  diteh 
for  that  period  of  time.  He  then  testified :  "It  conveys  water 
from  the  Oak  Run  Creek  into  the  Hufford  place.  ...  I  had 
the  Hufford  place  rented  in  1903,  1904,  and  1905.  ...  I  used 
the  water  for  making  hay  and  after  haying  and  until  it  got 
cold  weather  in  the  fall  I  used  it  to  bring  the  grass  up.  .  .  . 
I  had  the  ditch  cleaned  out  the  year  1904.  ...  No  one 
else  used  the  water  that  year  that  I  know  of.  The  ditches 
were  full  of  water  when  I  got  the  place  from  Dodd 
in  the  fall  of  1903.  ...  As  a  matter  of  fact  that  ditch  in  the 
summer  time  needs  to  be  full  of  water  to  use  on  this  orchard 
and  meadow.  It  is  necessary  to  have  it  all.  You  don't  use 
it  every  day,  but  about  half  of  the  time;  but  in  order  to  get 
the  best  results  you  have  to  have  the  ditch  full  of  water.  .  .  . 
I  aimed  to  irrigate  it  every  ten  or  twelve  days  or  two  weeks. 
I  would  turn  the  water  on  for  four  or  five  days  or  a  week. 
I  would  turn  the  water  on  the  orchard  and  let  it  run  there  and 
then  on  the  hay  land.  I  would  irrigate  the  orchard  about  once 
a  month  and  the  hay  land  about  once  a  week.  In  order  to  get 
the  best  results  you  have  to  have  the  ditch  full  of  water,  but 
half  of  the  time  it  would  not  be  needed  at  all.  I  used  it  less 
than  half  of  the  time,  but  a  man  who  raises  alfalfa  and  garden 
would  naturally  use  more  than  I  did." 

These  are  the  only  persons  testifying  who  had  ever  been  in 
the  occupation  of  the  Preadmore  land  and  used  the  waters 
from  the  ditch.  Two  other  witnesses — ^Alpaugh  and  Strayer 
— ^testified  on  the  subject.  Neither  of  them  had  ever  occupied 
the  Preadmore  or  Hufford  place.  They  had  lived  in  the  vi- 
cinity for  some  thirty  years  and  testified  as  to  their  observa- 
tions of  the  extent  to  which  the  various  occupants  of  the  land 
used  the  water  on  it.  Alpaugh  thought  that  Solomon  Hufford 
had  used  all  the  water  the  ditch  would  carry ;  after  his  death 
the  respondent  occupied  the  land  for  three  years  and  used 
the  water  about  the  same  as  Solomon  Hufford  did ;  that  vari- 
ous other  persons  occupied  the  Hufford  place,  including  Dodd, 
Howell,  and  Estep,  and  used  the  ditch  and  waters  as  the  pre- 
vious tenants  and  Solomon  Hufford  had.  The  testimony  of 
the  witness  Strayer  was  addressed  to  casual  observations  of 
the  use  of  the  water  by  respondent  and  other  occupants  of 
the  land.    He  was  no  more  definite  in  his  testimony  as  to  the 
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actual  use  than  Alpaugh,  and  it  is  apparent  that  all  his  testi- 
mony, as  well  as  Alpaugh's  was  based  more  on  the  quantity 
of  water  which  in  their  judgment  could  have  been  used  on 
the  entire  tract  if  it  had  all  been  cultivated,  than  what  was 
actually  used  for  irrigation  of  the  smaller  tract  which  was 
alone  cultivated.  There  is  nothing  in  their  testimony  defin- 
itely showing  that  any  more  extensive  use  of  these  waters  on 
the  Hufford  place  was  ever  had  than  as  testified  to  by  re- 
spondent, Howell,  and  Estep. 

Giving  the  fullest  effect  to  this  testimony  all  it  proves  is 
that  plaintiff  and  his  predecessors  made  an  intermittent  use 
of  these  waters.  At  such  periods  as  were  necessary  they  made 
use  of  all  of  them;  at  other  times  but  a  partial  use.  In  the 
general  run  they  were  used  but  one  half  of  the  time  during  the 
irrigating  season,  in  the  intervals  running  off  as  natural  waste 
down  the  sloughs  on  the  Estep  place  back  into  the  Greek. 
Undoubtedly,  the  plaintiff  under  the  evidence,  as  the  original 
appropriator  of  the  water,  had  a  paramount  right  to  the  first 
flow  thereof  to  his  land  and  in  a  full  ditch  because  the  best 
results  through  irrigation  are  attained  with  the  ditch  at  that 
capacity,  and  a  right  to  the  use  of  all  the  waters  at  such 
times  as  was  necessary  for  him  to  use  them  and  to  the  extent 
of  such  previous  use.  But  when  this  is  conceded  to  him  he 
has  secured  all  he  is  entitled  to.  He  is  only  entitled  to 
what  he  needs  and  when  he  needs  it  and  has  no  right  to  com- 
plain of  another  appropriator  taking  it  for  beneficial  pur- 
poses when  he  has  no  use  for  it.  The  use  of  water  in  this 
.state  is  of  such  great  necessity  as  to  preclude  its  being  allowed 
to  run  to  waste  and  its  full  beneficial  and  economical  use 
requires,  that  when  the  wants  of  one  appropriator  are  supplied 
another  may  be  permitted  to  use  the  flow  for  his  benefit. 

In  this  view,  as  the  evidence  shows  that  neither  respondent 
nor  his  predecessors  have  used  these  waters  except  for  occas- 
ional periods  during  the  irrigating  season,  the  finding  that  all 
the  waters  have  been  appropriated  by  them  and  have  been 
and  are  applied  to  a  continuous  beneficial  use  on  land  now 
owned  by  the  plaintiff,  is  not  sustained  by  the  evidence,  and 
this  being  true  the  appellant  had  a  right  to  make  an  appropri- 
ation of  these  waters  for  use  upon  his  land  at  such  times  as 
respondent  had  no  use  for  them. 

We  think  it  of  no  moment  that  the  appellant  did  not  in 
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his  pleading  expressly  claim  any  right  to  these  waters  as  an 
appropriator.  He  denied  the  claim  of  respondent  to  either 
the  necessity  for  or  continuous  actual  use  of  all  of  them  and 
set  up  a  general  right  of  ownership  in  himself  to  a  use  of  a 
portion  of  them,  and  it  is  conceded  that  until  enjoined  he  was 
actually  diverting  a  portion  and  applying  it  for  beneficial 
purposes  upon  his  land.  Whether  such  diversion  is  effective 
between  appellant  and  third  parties  is  not  now  of  consequence. 
As  an  appropriator  of  waters  for  use,  where  the  paramount 
right  of  respondent  thereto  was  not  interfering  with,  his 
appropriation  was  good  as  against  any  question  of  it  by  the 
latter.  Respondent  has  no  right  to  complain  that  the  ap- 
pellant is  taking  waters  during  a  period  when,  while  assum- 
ing to  appropriate  them,  respondent  really  allows  them  to  run 
to  waste  or  fails  to  apply  them  to  a  beneficial  use. 

And  while  the  court  found,  as  far  as  the  ditch  is  concerned 
from  which  appellant  was  taking  the  waters,  that  the  re- 
spondent had  acquired  title  to  it  by  prescriptive  right  as 
against  appellant  as  a  cotenant  therein,  the  evidence  does  not 
sustain  it.  The  only  use  which  the  respondent  has  made  of 
the  ditch  has  been  to  convey  the  waters  for  use  upon  the  land 
to  the  extent  that  he  was  entitled  to  their  beneficial  use.  As 
a  cotenant  in  possession  respondent  had  a  right  to  use  the 
ditch  for  that  purpose  as  long  as  his  cotenant  made  no  use 
of  it  and  such  use  did  not  amount  to  an  ouster  or  adverse 
holding. 

As  we  are  satisfied  therefore  that  neither  the  finding  of 
prescriptive  right  to  the  ditch  nor  the  finding  that  respondent 
is  entitled  as  an  appropriator  to  all  the  waters  of  Oak  Run 
Creek  diverted  therefrom  through  the  ditch  are  sustained  by 
the  evidence  a  new  trial  must  be  ordered. 

In  making  such  order  it  may  be  stated  that  the  evidence 
does  not  show  definitely  what  amount  of  water  is  actually 
diverted  by  the  ditch  nor  what  amount  is  necessary  er  has 
been  applied  to  use  on  his  lands  by  respondent,  nor  at  what 
periods  during  the  irrigating  season  there  is  the  greatest  ne- 
cessity for  such  use  by  him.  In  this  situation  it  may  be 
suggested  that  upon  a  new  trial  these  matters  should  be  as- 
certained as  far  as  it  is  practicable  to  do  so.  If  there  is  not 
water  enough  (and  this  appears  to  be  the  fact)  to  permit 
a  diversion  of  the  stream  and  a  simultaneous  use  of  part  by 
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both  parties  without  injury,  the  court  may  by  its  decree  fix  the 
times  when,  by  rotation,  the  whole  may  be  used  by  each  at 
different  times  in  proportion  to  their  respective  rights.  In 
doing  so,  the  court  should  recognize  the  paramount  and  pri- 
mary right  of  the  respondent  to  the  first  flow  in  a  full  ditch 
and  the  use  of  all  of  it,  or  a  lesser  quantity,  for  given  periods 
during  the  irrigating  season  as  it  may  be  required.  If  this 
can  be  done  so  that  by  giving  respondent  the  first  flow  for  a 
week  or  every  other  week  or  on  certain  days  in  the  week,  and 
the  appellant  the  right  thereto  in  the  intervals,  the  wants  of 
respondent  are  fully  supplied;  he  obtains  all  he  is  entitled 
to  and  has  no  ground  of  complaint.  While  this  remedy  of 
rotation  in  the  use  of  waters  for  irrigation  purposes  has  been 
more  generally  applied  as  between  riparian  proprietors  {Wig- 
gins V.  Muscupiahle  etc.  Co.,  113  Cal.  182,  [54  Am.  St.  Rep. 
337,  32  L.  R.  A.  667,  45  Pac.  160] ;  Smith  v.  CorUt,  116  Cal. 
587,  [48  Pac.  725])  in  principle  there  is  no  reason  why  it 
should  not  be  made  applicable  as  between  claimants  by  appro- 
priation. It  is  applied  as  between  riparian  owners  to  permit 
the  beneficial  use  of  the  waters  by  all,  and  as  by  appropria- 
tion only  the  right  to  a  beneficial  use  is  acquired,  there  is  no 
reason  why,  when  it  can  be  justly  made  applicable,  the  same 
rule  of  rotation  should  not  be  applied  as  between  appropria- 
tors. 
The  judgment  and  order  appealed  from  are  reversed. 

Shaw,  J.,  IMelvin,  J.,  Henshaw,  J.,  Angellotti,  J.,  and  Sloss, 
J.,  concurred. 


[L.  A.  No.  2749.     Department  Two.— February  2,  1912.] 

A.  H.  SECOIIBE,  Appellant,  v.  LOUIS  PHILLIPS  ES- 
TATE  (a  Corporation) :  JOHN  STIGERS  and  JULIA 
A.  IVERS,  Respondents. 

Taxation— Proceedings  in  Invitum. — Tkx  proceedings  are  still  vi^  <n- 
intttm,  in  this  state,  and  to  be  valid  must  be  in  striet  accord  with 
statutory  requirements. 
CLXII  Cal.— e 
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Id. — Omission  of  Dollab  Mabk  noic  Assessmknt^Bou^ — An  assen- 
ment  of  land,  and  the  tax-aale  baaed  thereon  are  Toid,  if  there  was 
no  dollar  mark  or  other  abbreviation  or  indication  on  the  assess- 
ment-roll showing  what  the  figures  meant  which  appeared  in  the 
eolumn  for  the  statement  of  the  amount  of  the  tax  on  each  lot. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Leon  F.  Moss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  A.  Stice,  for  Appellant. 

O.  B.  Carter,  Carter,  Kirby  &  Henderson,  and  Frank  L. 
Perry,  for  Respondents. 

MELVIN,  J. — ^Plaintiff,  who  was  the  grantee  named  in  cer- 
tain tax-deeds,  sued  to  quiet  title  to  the  lots  which  were  de- 
scribed in  said  deeds.  Separate  trials  were  had  and  judg- 
ments given  in  favor  of  defendants  John  Stigers  and  Julia 
A.  Ivers  quieting  their  titles  as  against  plaintiff  to  the  parcels 
claimed  by  them  respectively.  It  was  stipulated  at  the  trial 
that  plaintiff's  only  claim  of  title  was  under  his  tax-deeds  and 
that  unless  said  deeds  were  sufficient  to  vest  title  in  him,  John 
Stigers  was  the  owner  of  lot  28  and  the  northwest  20  feet  of 
lot  29  in  block  172  of  the  city  of  Redondo  Beach  as  per  map 
recorded  in  book  39,  page  1  et  seq..  Miscellaneous  Records  of 
Los  Angeles  County,  and  Julia  A.  Ivers  of  lot  24  in  block  10 
of  Elysian  Heights,  in  the  city  of  Los  Angeles,  as  per  map 
recorded  in  book  83,  page  55,  Miscellaneous  Records  of  said 
county.  Both  defendants  offered  to  pay  and  did  pay  into 
court  for  plaintiff  the  amount  of  the  taxes,  penalties,  interest, 
and  costs  due  on  each  piece  of  property  at  the  time  of  its  sale 
by  the  state.  The  plaintiff  appeals  from  the  judgments  and 
from  the  orders  denying  his  motion  for  a  new  trial. 

Appellant's  counsel  makes  the  general  statement  that  tax 
proceedings  can  no  longer  be  said  to  be  in  invitum  and  that 
the  court  "as  jealously  guards  the  title  of  the  state  now  as  it 
formerly  did  the  rights  of  delinquent  taxpayers."  In  this 
regard  he  cites  Miller  v.  WiUiams,  135  Cal.  184,  [67  Pac. 
788] ;  Davis  v.  Pacific  Improvement  Co,,  137  Cal.  250,  [70 
Pac.  15] ;  Best  v.  Wohlford,  144  Cal.  734,  [78  Pac.  293] ;  Fox 
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V.  Wright,  152  Cal.  60,  [91  Pac.  1005] ;  Bank  of  Lemoore  v. 
Fulgham,  151  Cal.  236,  [90  Pac.  936],  and  he  insists  that 
under  the  authority  of  these  cited  cases  the  informalities  ap- 
pearing in  the  record  are  but  trivial  and  should  not  by  this 
court  be  held  to  invalidate  his  asserted  title.  A  reading  of  any 
one  of  the  cases  cited,  however,  will  demonstrate  the  fallacy  of 
his  conclusion  that  proceedings  culminating  in  the  sale  of 
property  for  delinquent  taxes  are  no  longer  in  invitum. 
While  it  is  true  that  the  change  in  the  law  whereby  the  prop- 
erty delinquent  for  taxes  was  struck  off  in  the  first  instance  to 
the  state,  made  inapplicable  some  of  the  reasoning  of  the 
earlier  cases,  the  doctrine  that  such  proceedings  must  be  in 
strict  accord  with  statutory  requirements  has  never  been 
abandoned.  When  we  consider,  for  example,  that  in  Miller 
V.  Williams,  135  Cal.  184,  [67  Pac.  788],  the  reason  for  sus- 
taining the  judgment  was  that  the  lands  were  sold  for  eight 
cents  more  than  was  due  for  taxes,  and  that  in  Fox  v.  Town^ 
send,  152  Cal.  51,  [91  Pac.  1004,  1007],  the  assessment  on  one 
lot  was  held  void  because  a  dollar  mark  or  other  sign  was  not 
used  to  explain  the  figures  in  that  column  of  the  assessment- 
roll  designed  to  show  the  value  of  the  property  and  the  amount 
of  the  taxes,  the  existence  of  the  requirement  of  strict  com- 
pliance with  the  statute  is  emphasized. 

Respondents  urge  a  number  of  reasons  in  support  of  the 
court's  conclusion  in  their  favor.  One  of  these  is  that  the 
assessment  on  each  parcel  of  land  was  void,  and  that  the  tax- 
sales  based  upon  such  assessments  were  likewise  nullities  be- 
cause there  was  no  dollar  mark  or  other  abbreviation  or  indi- 
cation on  the  assessment-roll  showing  what  the  figures  meant 
which  appeared  in  the  column  prepared  for  the  statement  of 
the  amount  of  the  tax  on  each  lot.  An  examination  of  the 
transcript  shows  that  this  objection  to  the  sufiiciency  of  the 
deeds  is  well  taken.  This  brings  the  case  at  bar  within  the 
rule  of  such  authorities  as  Fox  v.  TotvTisend,  152  Cal.  51,  [91 
Pac.  1004,  1007],  and,  therefore,  justifies  the  decrees  entered 
herein. 

Numerous  other  arguments  are  made  by  respondents  in 
support  of  the  judgments,  but  as  appellant  has  filed  no  reply 
brief,  and  as  the  one  reason  above  given  seems  to  be  sufficient, 
it  will  not  be  necessary  to  review  the  other  points  made  by 
respondents'  counsel  in  their  brief. 
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It  follows  that  the  judgments  and  orders  must  be,  and  they 
are  herebj  aflirmed. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 


[L.  A.  No.  2560.    In  Bank.— Febnxary  2,  1912.] 

LOS  ANGELES  GAS  AND  ELECTRIC  COMPANY  (a 
Corporation),  Respondent,  v.  COUNTY  OF  LOS  ANGE- 
LES,  Appellant. 

Taxation— Conclusiveness  of  Valuation  in  Assessment— Disceimi- 
p,  NATION  BT  AssEssoBS. — The  coDclusion  of  assessing  officers  as  to 
the  value  of  property  for  purposes  of  taxation,  when  honestly  ar- 
rived at  and  when  not  made  in  pursuance  of  some  fixed  rule  or 
general  system  the  result  of  which  is  necessarily  discriminatory 
and  inequitable,  is  conclusive  on  the  courts,  however  erroneous  the 
conclusions  of  those  officers  may  be. 

Id. — Feaudulent  Discrimination — Inequalttt  of  Valuation. — A  tax- 
payer may  collaterally  assail  an  assessment  in  the  courts  where  it 
was  fraudulently  and  corruptly  made  with  the  intention  of  dis- 
criminating against  him,  and  for  the  purpose  of  causing  him  to  pay 
more  than  his  share  of  the  public  tax,  and  it  has  that  effect,  or 
where  there  is  something  equivalent  to  fraud  in  the  making  of  the 
assessment,  producing  such  effect.  This  is  as  true  where  the  in- 
jurious effect  so  produced  is  caused  by  inequality  of  valuation  as 
by  any  other  cause. 

Id. — Recovery  of  Taxes  Paid  on  Excess  Valuation — ^Participation 
f&.  IN  Fraud  by  Board  of  Equalization. — Although  the  evidence  may 
warrant  the  conclusion  of  something  equivalent  to  fraud  by  the 
assessor  in  the  matter  of  the  assessed  valuation  of  property,  still  to 
enable  the  owner  to  recover  the  tax  paid  on  the  alleged  excess 
valuation  it  must  appear  that  the  county  board  of  equalization  in 
some  manner  participated  in  the  fraud  when  the  matter  came  before 
it  on  application  for  reduction. 

Id. — Function  of  Board  of  Equalization — Decision  Equivalent  to 
Independent  Valuation. — In  discharging  its  duties  of  equalization 
such  board  exercises  judicial  functions,  and  its  decision  as  to  tho 
value  of  the  property  and  the  fairness  of  the  assessment  so  far  aa 
amount  is  concerned  constitutes  an  independent  and  conclusive  judg- 
ment of  the  tribunal  created  by  law  for  the  determination  of  that 
question,  which  abrogates  and  takes  the  place  of  the  judgment  of  tho 
assessor  upon  that  question. 
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Id. — ^Appboval  of  Assessment  bt  Boabd  —  Finding  aoainst  Dis- 
GBIMINATION  IN  VALUATION. — ^Where  the  only  alleged  effect  of  the 
fraud  of  the  assessor  is  excessive  valuation  of  the  property  of  the 
tax-payer  for  assessment  purposes,  the  conclusion  of  the  board  of 
equalization  that  the  fair  value  for  such  purposes  is  the  amount 
fixed  by  the  assessor'  renders  the  fraud  of  that  officer  immaterial, 
for  it  is  in  no  way  injurious.  According  to  such  conclusion  of  the 
board,  the  property  is  assessed  at  the  same  value  proportionately  as 
all  the  other  property  in  the  county. 

Id. — Fraudulent    Conduct   op   Board   in    Approving    Assessment — 
Honest  Errors  op  Judgment. — Unless  that  determination  can  bo  • 
avoided,  it  is  conclusive  on  the  question  of  fairness  of  the  valua- 
tion, and  hence  on  the  question  of  injury.     It  cannot  be  avoided 
unless  the  board  has  proceeded  arbitrarily  and  in  willful  disregard  ■ 
of   the   law   intended    for   their   guidance   and    control,   with    thej 
evident  purpose  of  imposing  unequal  burdens  upon  certain  of  the^' 
taxpayers,    or   unless   there   be   something   equivalent   to   fraud   in! 
the  action  of  the  board.    Mere  errors  in  honest  judgment  as  to  the 
value  of  the  property  will  not  obviate  the  binding  effect  of  its) 
conclusion. 

Id. — Application  for  Beduction  of  Assessment  —  Findings  as  to 
Fairness  and  Completeness  op  Hearing — Evidence. — ^It  is  held, 
upon  a  review  of  the  evidence,  that  the  findings,  in  so  far  as  they 
may  be  held  to  imply  any  lack  of  opportunity  to  plaintiff  to  fully 
present  its  case  on  its  application  to  the  board  of  equalization  for 
a  reduction  of  its  assessment,  or  any  lack  of  diligence  or  fairness 
on  the  part  of  the  members  thereof  in  the  hearing,  consideration,  and 
decision,  or  that  the  action  of  the  board  was  merely  formal,  not  con- 
stituting a  hearing  of  plaintiff's  protest,  are  without  sui£cient 
support. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Walter  Bordwell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  D.  Fredericks,  District  Attorney,  Hartley  Shaw,  Chief 
Deputy,  for  Appellant. 

Wm.  A.  Cheney,  George  P.  Adams,  and  Le  Roy  M.  Ed- 
wards, for  Respondent. 

ANGELLOTTI,  J.— This  is  an  appeal  from  a  judgment 
and  from  an  order  denying  the  defendant's  motion  for  a  new 
trial  in  an  action  brought  by  plaintiff  to  recover  $11,728.12 
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state  and  county  taxes  paid  by  plaintiff  under  protest  for  the 
fiscal  year  1906-7.  The  judgment  was  in  favor  of  plaintiff 
for  the  full  amount  claimed. 

The  amount  sought  to  be  recovered  was  a  portion  of  the 
taxes  paid  by  plaintiff  upon  certain  tangible  assets,  such  as 
its  gas-pipes,  meters,  regulators,  electric  service,  poles,  wire, 
electric  underground  system,  gasworks  plant,  electric  works 
plant,  etc.,  and  was  the  amount  claimed  to  have  been  illegally 
collected  by  reason  of  an  over  valuation  of  such  properly  by 
the  assessor  of  Los  Angeles  County.  Recognizing  the  general 
rule  that  no  remedy  can  be  had  in  the  courts  for  mistakes 
honestly  made  in  the  valuation  of  property  for  purposes  of 
taxation  by  the  assessing  officers  and  tribunals  appointed  by 
law  for  the  review  of  assessments,  such  as  our  county  boards  of 
equalization,  the  theory  of  plaintiff's  complaint  was  that  the 
excessive  valuations  of  its  property  were  the  result  of  an 
arbitrary  plan  adopted  by  the  assessor  for  the  valuation 
thereof,  varying  from  that  employed  by  him  with  reference 
to  the  property  of  other  taxpayers,  and  resulting  in  placing 
upon  its  property  an  unequal  burden  of  taxation,  which  plan 
was  willfully  and  designedly  adopted  by  him  for  the  purpose 
of  discriminating  against  plaintiff.  The  result  was,  it  is 
claimed,  not  that  the  property  was  assessed  for  a  sum  exceed- 
ing its  cash  value,  but  that  it  was  assessed  at  a  greater  propor- 
tion of  such  value  than  any  other  property  and  especially  the 
property  of  its  two  competitors  in  business,  thus  bringing 
about  inequality  of  taxation  and  denying  plaintiff  the  equal 
protection  of  the  laws.  While  the  trial  court  found  that  the 
allegations  of  the  complaint  to  the  effect  that  the  assessor 
acted  with  corrupt  or  malicious  motives  or  fraudulently  were 
untrue,  it  did  find  that  "the  extreme  disparity  between  the 
valuation  of  plaintiff's  property  and  other  property  of  sub- 
stantially the  same  character  and  value  ...  all  arose  from  a 
design  on  the  part  of  the  assessor  to  discriminate  against 
plaintiff,  and  the  adoption  and  use  by  said  assessor  of  an 
intentionally  radical  different  method  in  arriving  at  the  value 
of  plaintiff's  property  from  that  used  in  all  other  cases,  in- 
volving property  of  the  same  character  and  similarly  situated, 
and  from  an  entire  failure  on  the  part  of  the  assessor  to  make 
any  examination  whatever  of  any  of  the  properties  of  plain- 
tiff so  assessed,  and  that  by  reason  of  said  intentional  dis- 
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erimisation  and  the  use  of  said  radically  different  method 
plaintiff  was  inevitably  assessed  upon  a  very  much  larger 
proportion  of  its  properties'  values  than  were  other  taxpayers 
and  property-owners  in  the  county  of  Los  Angeles,  and  than 
were  its  competitors  in  business  in  said  county." 

There  was  no  attempt  to  state  in  the  complaint  or  to  prove 
on  the  trial  anything  in  the  nature  of  willful  fraud  on  the 
part  of  the  county  board  of  equalization,  to  which  applica- 
tion was  made  by  plaintiff  for  a  reduction  of  its  assessment, 
and  by  which  such  application,  so  far  as  the  particular  prop- 
erty here  involved  is  concerned,  was  denied.  The  only  allega- 
tion in  this  behalf  was  as  follows:  "Plaintiff  alleges  that  so 
many  other  protests  and  petitions  for  reductions  of  assess- 
ments were  filed  after  plaintiff's  said  protest  and  petition 
(alleged  to  have  been  filed  July  13,  1906)  were  filed,  heard, 
and  submitted,  and  the  time  of  the  said  board  of  supervisors 
in  which  to  hear  and  pass  upon  the  same  was  so  short,  that 
the  said  board  of  supervisors  did  not  have  time  in  which  to 
consider  in  detail  said  protest  of  plaintiff  and  by  reason 
thereof  refused  to  reduce  or  alter  said  assessment  values  in 
any  manner  whatsoever."  It  is  possible  that  after  judgment 
this  allegation  might  properly  be  construed  in  support  of 
the  judgment  as  alleging  that  the  board  refused  to  reduce  or 
even  consider  the  assessment  solely  because  it  did  not  have 
time  to  give  it  any  consideration,  but  there  was  no  evidence 
in  the  record  tending  to  support  any  such  conclusion.  The 
trial  court  found  that  "said  board  did  not  take  time  in  which 
to  consider  in  detail  said  protest  of  plaintiff,  and  said  pro- 
test was  not  fully  heard  or  considered  by  said  board,  and 
plaintiff  was  not  given  time  and  opportunity  to  introduce 
fully  all  evidence  offered  by  it  in  support  of  its  protest,  and 
said  board  did  not  act  with  fairness  and  justice  in  the  matter, 
and  failed  and  refused  to  give  plaintiff's  application  careful 
and  proper  consideration,  and  the  action  of  said  board  in 
passing  upon  said  protest  and  claim  of  plaintiff  and  refusing 
to  reduce  or  alter  said  assessment  values  in  any  manner  what- 
soever, was  merely  perfunctory  in  character  and  hardly  more 
than  a  mere  form,  and  did  not  constitute  a  hearing  of  plain- 
tiff's protest." 

It  is  not  disputed  that  the  conclusion  of  assessing  officers  as 
to  the  value  of  property  for  purposes  of  taxation,  when  hon- 
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estly  arrived  at  and  when  not  made  in  pursuance  of  some 
fixed  rule  or  general  system  the  result  of  which  is  necessarily 
discriminatory  and  inequitable,  is  conclusive  on  the  courts, 
however  erroneous  the  conclusion  of  those  oflScers  may  be. 
The  law  necessarily  leaves  the  determination  of  the  question 
of  fact  of  value  to  certain  officers,  and  when  it  appoints 
tribunals  for  that  purpose,  as  in  this  state  primarily  the 
assessor,  and,  for  purpose  of  review,  the  board  of  supervisors 
acting  as  a  county  board  of  equalization,  the  conclusion  of 
those  tribunals  on  such  a  question  of  fact  constitutes  a  judg- 
ment that  is  not  collaterally  assailable  in  the  courts.  This  is 
the  universal  rule,  and  it  has  been  so  held  in  this  state. 
(San  Jose  Oas  Co.  v.  January,  57  Cal.  614;  Henne  v.  Los 
Angeles  Co.,  129  Cal.  297,  [61  Pac.  1081].  See,  also.  Gray 
on  Limitations  of  Taxing  Power,  sec.  1460,  [31  C.  C.  A. 
537].)  As  put  in  Taylor  v.  LouisviUe  etc.  R,  R.  Co,,  88  Fed. 
350,  such  an  attack  will  not  lie  in  the  courts  "where  the  injury 
complained  of  arises  only  from  the  erroneous  but  honest  judg- 
ment of  the  lawfully  constituted  tax  tribunal."  But  it  is 
likewise  universally  held  that  a  taxpayer  may  so  assail  an 
assessment  in  the  courts  where  it  was  "fraudulently  and  cor- 
ruptly made  with  the  intention  of  discriminating  against  him, 
and  for  the  purpose  of  causing  him  to  pay  more  than  his 
share  of  the  public  taxes,"  and  it  has  that  effect,  or  where 
there  is  something  equivalent  to  fraud  in  the  making  of  the 
assessment,  producing  such  effect.  (See  County  of  Los  Ang- 
eles V.  Ballerino,  99  Cal.  593,  [32  Pac.  581,  34  Pac.  329] ; 
Pacific  etc.  Co.  v.  Dalton,  119  Cal.  604,  [51  Pac.  1072] ; 
Oregon  etc.  R.  R.  Co.  v.  Jackson  Co.,  38  Ore.  589,  599,  [64 
Pac.  307,  65  Pac.  369]  and  cases  there  cited.)  This  is  as  true 
where  the  injurious  effect  so  produced  is  caused  by  inequality 
of  valuation  as  by  any  other  cause,  for,  as  said  in  Judson  on 
Taxation,  p.  608,  "it  is  obvious  that  where  taxation  is  upon 
property  that  requires  valuation,  inequality  of  taxation  is 
produced  as  surely  by  inequality  of  valuation  as  by  inequality 
of  the  rate  of  tax." 

We  are,  however,  satisfied  that  it  should  be  held,  even  if  we 
assume  that  there  is  enough  in  the  evidence  to  warrant  a  con- 
clusion that  there  was  anything  equivalent  to  fraud  in  the 
matter  of  the  valuation  Of  this  property  by  the  assessor,  that 
to  enable  plaintiff  to  prevail  it  must  be  made  to  appear  that 
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the  county  board  of  equalization  in  some  manner  participated  > 
in  the  fraud  when  the  matter  came  before  it  on  application 
for  reduction.  Under  our  law,  the  county  board  of  super- 
visors is  a  county  board  of  equalization,  invested  with  the 
power,  after  giving  notice  in  such  manner  as  it  may  by  rule  ' 
prescribe,  "to  increase  or  lower  the  entire  assessment-roll,  or 
any  assessment  contained  therein,  so  as  to  equalize  the  assess- 
ment of  the  property  contained  in  said  roll,  and  make  the 
assessment  conform  to  the  true  value  of  such  property  in 
money."  (Pol.  Code,  sec.  3673.)  When  completed,  the 
assessment-roll  must  be  delivered  to  its  clerk,  who  must  give 
notice  of  the  time  at  which  the  board  will  meet  to  equalize 
assessments  (Pol.  Code,  sec.  3654),  the  board  must  meet  on 
the  first  Monday  of  July  in  each  year  for  equalization  purposes 
and  continue  in  session  until  such  business  is  disposed  of, 
but  not  later  than  the  third  Monday  in  July  (Pol.  Code,  sec. 
3672),  no  reduction  can  be  made  except  upon  the  verified 
application  of  the  taxpayer  showing  the  facts  upon  which  it  is 
claimed  the  reduction  should  be  made  (Pol.  Code,  sec.  3674), 
and  on  the  hearing  the  board  must  examine  on  oath  the  tax- 
payer or  his  agent,  and  may  subpcBna  witnesses  and  hear 
and  take  such  evidence  as  in  its  discretion  it  may  deem 
proper.  (Pol.  Code,  sees.  3675,  3676.)  Upon  such  hear- 
ing it  is  the  duty  of  such  board  to  determine  the  value 
of  the  property  under  consideration  for  assessment  pur- 
poses upon  such  basis  as  is  used  in  regard  to  other  property, 
so  as  to  make  all  the  assessments  as  equal  and  fair  as  is  prac- 
ticable. In  discharging  these  duties  the  board  is  exercising 
judicial  functions,  and  its  decision  bb  to  the  value  of  the 
property  and  the  fairness  of  the  assessment  so  far  as  amount 
is  concerned  constitutes  an  independent  and  conclusive  judg- 
ment of  the  tribunal  created  by  law  for  the  determination  of 
that  question  which  abrogates  and  takes  the  place  of  the 
judgment  of  the  assessor  upon  that  question.  Where  the 
only  alleged  effect  of  the  fraud  of  the  assessor  is  excessive 
valuation  of  the  property  of  the  taxpayer  for  assessment 
purposes  the  conclusion  of  the  board  of  equalization  that  the 
fair  value  for  such  purposes  is  the  amount  fixed  by  the 
assessor  would  appear  to  render  the  fraud  of  that  officer 
immaterial,  for  it  is  in  no  way  injurious.  According  to  the 
eonelusion  of  the  board  the  property  is  assessed  at  the  same 
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value  proportionately  as  all  the  other  property  in  the  county. 
Unless  that  determination  can  be  avoided  it  is  conclusive  on 
the  question  of  fairness  of  the  valuation,  hence  on  the  question 
of  injury.  Under  the  authorities  it  cannot  be  avoided  unless 
the  board  has  proceeded  "arbitrarily  and  in  willful  disregard 
of  the  law  intended  for  their  guidance  and  control,  with  the 
evident  purpose  of  imposing  unequal,  burdens  upon  certain 
of  the  taxpayers"  (Oregon  etc.  R,  R.  Co.  v.  Jackson  Co,, 
38  Or.  589,  599,  [64  Pac.  307,  65  Pac.  369]),  or  unless  there 
be  something  equivalent  to  fraud  in  the  action  of  the  board. 
Mere  errors  in  honest  judgment  as  to  the  value  of  the  prop- 
erty will  not  obviate  the  binding  effect  of  the  conclusion  of 
the  board.  Such  a  board  is  "in  the  absence  of  fraud  or  ma- 
licious abuse  of  its  powers  .  •  .  the  sole  judge  of  questions  of 
fact  and  of  the  values  of  property."  (La  Orange  etc.  Co.  v. 
Carter,  142  Cal.  565,  [76  Pac.  243].) 

The  precise  question  under  discussion  has  never  been  de- 
termined by  this  court,  but  what  we  have  said  not  only 
appears  to  be  true  on  principle,  but  is  supported  by  ample 
authority.  In  State  v.  Central  Pacific  R.  R.  Co.,  21  Nev.  178, 
[26  Pac.  225,  1109],  an  action  to  recover  taxes,  it  was  said 
that  while  fraud  in  the  assessment  is  a  good  defense  it  clearly 
must  be  such  fraud  as  works  some  damage,  that  a  fraudulent 
over-valuation  of  property,  attempted  by  the  assessor,  can  do 
no  harm  if  corrected  by  the  board  of  equalization,  and  that 
"if  the  board  bring  their  honest  judgment  to  bear  upon  the 
matter,  and  determine  that  the  property  has  not  been  over- 
valued, this  determination  is  conclusive  that  the  assessor's  at- 
tempted fraud  has  done  the  defendant  no  damage."  In 
SoutJiem  Oregon  Co.  v.  Coos  Co.,  39  Or.  185,  [64  Pac.  646], 
the  complaint  was  similar  to  the  complaint  made  here, — 
namely,  fraudulent  discrimination  on  the  part  of  the  assessor 
resulting  in  an  over-valuation  of  plaintiff's  property  as  com- 
pared with  the  valuation  put  upon  other  property  of  equal 
value  and  similarly  situated.  The  court  said  that  "when  the 
assessment  is  attacked  because  arbitrarily  and  fraudulently 
made,  the  charge  must  go  further  than  to  inculpate  the 
assessor,"  and  "that  it  must  likewise  involve  the  board  of 
equalization  and  the  county  court  sitting  as  an  equalizing 
body,  as  the  judgment  of  the  latter  is  paramount."  In  Bur- 
ton etc.  Co.  V.  Traeger,  187  111.  9,  [58  N.  E.  418],  where  the 
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board  of  review  had  full  power  to  correct  the  assessment  if' 
unjust  in  any  respect,  but,  after  hearing,  had  allowed  the 
assessor's  valuation  to  stand,  it  was  held,  no  fraud  being 
charged  on  the  part  of  the  board,  that  even  if  there  was 
fraudulent  conduct  on  the  part  of  the  assessor  in  making  the 
valuation,  "such  .  .  .  fraud  is  purged  by  the  hearing,  review 
and  action  of  the  board  of  review."  (See,  also,  California 
etc,  Co.  V.  Los  Angeles,  10  Cal.  App.  185,  191,  [101  Pac. 
547] ;  Crawford  v.  Polk  Co,,  112  Iowa,  118,  [83  N.  W.  825] ; 
27  Ency.  of  Law,  p.  728;  Cooley  on  Taxation,  3d  ed.,  p. 
1459,  note.)  No  case  cited  is  opposed  to  our  views  on  this 
point.  The  question  was  not  considered  in  either  County  of 
Los  Angeles  v.  Ballerino,  99  Cal.  593,  [32  Pac.  581,  34  Pac, 
329],  or  Pacific  Postal  Co.  v.  Dalton,  119  Cal.  604,  [51  Pac. 
1072],  and  apparently  could  not  have  been  involved  in  the 
latter  case.  Learned  counsel  for  plaintiff  appear  to  concede 
that  the  judgment  of  the  board  of  equalization  honestly  given 
"is  conclusive  on  value,  a  matter  of  fact,"  but  say  that  this  ia 
"not  a  case  of  excessive  valuation  .  .  .  ,  but  a  plain  case  of 
the  intentional  use  for  the  purpose  of  discrimination  of  a 
different  method  of  assessment."  But  in  view  of  the  fact 
that  the  only  alleged  effect  of  the  assessor's  action  was  an  over- 
valuation of  plaintiff's  property  as  compared  with  the  valua- 
tion of  other  property,  the  question  was  simply  whether  there 
was  such  an  over-valuation  of  plaintiff's  property,  a  pure 
question  of  fact  for  the  board  of  equalization  to  determine. 
As  said  in  Crawford  v.  Polk  Co.,  112  Iowa  118,  [83  N.  W. 
825] :  "An  error  in  over-valuation,  ...  if  fraudulent  differs 
from  others  (errors)  only  with  respect  to  the  motive  of  the 
assessor.  The  same  remedy  is  available."  The  case  just  cited 
is  also  authority  for  the  proposition  that  in  such  a  ease,  fraud 
on  the  part  of  the  assessor  does  not  make  the  assessment  void, 
but  that  the  taxpayer  must  pursue  the  method  pointed  out  by 
statute  for  any  review  thereof.  The  cases  of  Columbia  Sav- 
ings Bank  v.  Los  Angeles  Co.,  137  Cal.  467,  [70  Pac.  308],  and 
Board  of  Commissioners  v.  WHson,  15  Colo.  90,  [24  Pac.  563] ; 
are  not  at  all  in  point,  as  is  shown  by  the  quotations  there- 
from contained  in  plaintiff's  brief.  In  neither  case  was  there 
any  question  of  valuation  of  property  concerned.  In  one  the 
assessment  was  upon  United  States  bonds  which  could  not  be 
assessed  at  all,  and  was  absolutely  void,  and  in  the  other  the 
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questions  raised  were  regarding  the  construction  and  validity 
of  statutes  and  the  legality  of  a  tax  imposed,  none  of  which 
questions  could  be  conclusively  determined  by  the  board  of 
equalization.  In  the  Colorado  case  it  was  said :  "If  the  right 
to  tax  property  was  unquestioned,  and  the  only  questions 
were  those  of  valuation  and  amount  of  tax,  we  might  hold 
their  (the  board's)  action  conclusive." 

We  have  already  set  forth  the  finding  of  the  trial  court 
regarding  the  proceedings  before  the  board  of  equalization. 
In  so  far  as  it  may  be  held  to  imply  any  lack  of  opportunity 
to  plaintiff  to  fully  present  its  case  on  the  application  for  a 
reduction  to  that  body,  or  any  lack  of  diligence  or  fairness 
on  the  part  of  the  members  thereof  in  the  hearing,  considera- 
tion, and  decision,  or  that  the  action  of  the  board  was  hardly 
more  than  a  mere  form,  not  constituting  a  hearing  of  plain- 
tiif 's  protest,  we  are  satisfied  that  it  must  be  held  to  be  with- 
out sufficient  support  in  the  evidence.  By  reason  of  the  fact 
that  plaintiff's  application  was  not  filed  until  three  days  be- 
fore the  time  when  the  board  of  equalization  must  finally 
adjourn,  and  that  there  were  numerous  other  applications  for 
reduction  of  assessment,  the  time  for  the  consideration  of 
plaintiff's  application  was  necessarily  short.  It  is  also  ap- 
parent that  the  proceedings  before  the  board  were  not  and 
could  not  be  conducted  with  the  same  degree  of  order  and 
formality  that  is  ordinarily  attained  in  a  well  regulated  court 
of  justice.  But  there  is  no  pretense  that  plaintiff  did  not 
introduce  all  the  evidence  that  it  offered  or  that  it  was  de- 
prived of  opportunity  to  offer  all  the  evidence  it  desired,  or 
that  the  members  of  the  board  did  not  do  their  best  to  arrive 
at  a  fair  and  honest  decision  in  the  matter.  There  is  some 
complaint  to  the  effect  that  by  reason  of  noise  and  confusion 
in  the  manner  of  conducting  the  proceedings,  the  members 
of  the  board  could  not  hear  and  understand  all  that  was  said 
by  the  witnesses,  but  this  claim  appears  to  be  based  solely  on 
the  expressed  doubt  of  one  of  the  representatives  of  plaintiff 
whether  they  could,  under  the  circumstances,  hear  all  that 
was  said.  An  official  stenographer  heard  all  the  evidence  and 
took  it  down  in  shorthand,  and  all  of  the  members  of  the 
board  who  testified  (four  of  the  five  members)  said  that  they 
heard  such  evidence  and  considered  it.  It  appears  from  the 
evidence  that  when  it  came  to  a  decision  the  application  of 
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plaintiff  for  a  reduction  of  its  assessment  was  granted  in  part 
upon  some  property,  but  denied  as  to  the  property  involved 
in  this  ease.  The  record  does  not  show  what  evidence  was 
given  before  the  board  of  equalization  as  to  the  value  of  the 
property  here  involved.  The  finding  as  to  the  action  of  the 
board  being  properly  attacked  by  specifications  of  insuffi- 
ciency of  evidence,  and  the  statement  on  motion  for  a  new 
trial  purporting  to  contain  all  the  evidence  given  in  the  lower 
court  on  all  matters  covered  by  such  specifications,  there  is 
absolutely  no  warrant  for  holding  that  the  decision  of  the  ' 
board  was  not  an  absolutely  fair  and  correct  decision  upon  the 
evidence  introduced  before  it,  a  decision  to  the  effect  that 
applying  the  same  method  as  was  applied  in  the  ascertainment 
of  the  value  for  assessment  purposes  of  all  the  property  in 
the  county,  the  value  apportioned  to  plaintiff's  property  was 
not  excessive.  We  can  find  no  warrant  in  the  record  for 
avoiding  the  decision  of  the  board  of  equalization,  and  that 
being  so,  it  must  be  held  that  it  is  an  adjudication  that  the 
valuations  placed  upon  plaintiff's  property  here  involved  were 
not  excessive,  and  that  such  property  was  not  assessed  at  a 
greater  proportion  of  its  value  than  any  other  property  in 
the  county,  an  adjudication  which  is  conclusive  upon  the 
courts.  The  conclusion  we  have  reached  renders  it  unneces- 
sary to  consider  any  other  proposition  discussed  on  this 
appeal. 

The  judgment  and  order  denying  a  new  trial  are  reversed. 

Lorigan,  J.,  Sloss,  J.,  Allen,  J.,  pro  tern,,  and  Henshaw,  J., 
concurred. 

Justice  Allen  of  the  district  court  of  appeal  of  the  second 
district  participates  herein,  under  order  of  the  supreme  court, 
in  place  of  Justice  Lucien  Shaw,  who  deemed  himself  dis- 
qualified by  reason  of  relationship  to  one  of  the  attorneys. 
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[8.  F.  No.  5785.    Department  One.— February  3,  1912.] 

Z.  T.  IVES,  Respondent,  v.  L.  C.  CONNACHER,  as  Admin- 
istrator with  the  Will  Annexed  of  the  Estate  of  Anna 
Ives,  Appellant. 

Deed — Wm  as  Go-orantee — Presumption  of  Separate  Propeett  not 
CoNCLUSivi  between  Husband  and  Wir. — ^Where  a  wife  is  named 
in  a  deed  as  a  eo-grantee  with  her  husband,  the  presumption  that  she 
thereby  acquired  a  separate  property  interest  in  the  land  conveyed, 
as  declared  by  section  164  of  the  Civil  Code,  is  not  conclusive,  in  a 
controversy  solely  between  the  husband  and  the  legal  representative 
of  the  wife. 

Id. — ^PUROHASE  AND  PART  PAYMENT  WITH  COMMITNITT  FUNDS — ^NOTE 
AND     MORTQAQE     TOR    BALANCE  —  PART    PAYMENT     FROM     SEPARATE 

Property  of  V^ife. — ^W^here  the  property  so  acquired  was  purchased 
and  partly  paid  for  with  community  funds,  and  a  note  and  mort- 
gage on  the  same,  executed  by  the  wife  as  well  as  the  husband,  are 
given  to  secure  the  unpaid  balance,  the  property  is  community 
property,  and  its  status  as  such  is  not  changed  by  the  mere  fact 
that  a  part  of  the  unpaid  balance  was  subsequently  paid  from  the 
separate  property  of  the  wife. 
Id.^— Agreement  to  Transmute  Community  into  Separate  Property.— 
The  fact  of  such  payment  from  the  separate  property  of  the  wife 
does  not  necessitate  an  inference  of  an  agreement  between  the 
husband  and  wife  to  transmute  the  community  property  so  acquired 
into  her  separate  property;  it  is  rather  to  be  presumed,  nothing 
else  appearing,  that  the  money  of  the  wife  was  advanced  by  her 
for  the  benefit  of  the  community,  to  assist  in  discharging  a  lien 
on  community  property. 

APPEAL  from  an  order  of  the  Superior  Court  of  Fresno 
County  refusing  a  new  trial.    George  E.  Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  E.  Shepard,  and  James  A.  Burns,  for  Appellant. 

J.  A.  Wehb,  for  Respondent. 

ANGELLOTTI,  J. — This  is  an  appeal  from  an  order  deny- 
ing defendant's  motion  for  a  new  trial  in  an  action  brought  by 
plaintiff  against  the  administrator  with  the  will  annexed  of 
the  estate  of  his  deceased  wife,  to  quiet  his  title  to  a  lot  of  land 


Digitized  by 


Google 


Feb.  1912.]  Ives  v.  Connachkb.  175 

in  Selma,  Fresno  County,  being  the  west  half  of  the  south- 
west quarter,  and  the  southeast  quarter  of  the  southwest 
quarter  of  section  31,  township  15  S.,  range  21  E.,  M.  D.  M.,  the 
theory  of  plaintiff  being  that  such  property  was  community 
property  of  himself  and  wife  at  the  time  of  her  death,  Febru- 
ary 23,  1910,  and  that,  therefore,  the  same  belongs  to  him 
without  administration.     (Civ.  Code,  sec.  1401.) 

Plaintiff  and  deceased  intermarried  December  27,  1903,  and 
continued  to  be  husband  and  wife  to  the  time  of  her  death. 
The  property  in  question  was  purchased  from  the  German 
Savings  &  Loan  Society  on  March  6,  1906,  and  was  occupied 
by  the  parties  as  a  residence  up  to  the  time  of  the  death  of 
the  wife.  The  purchase  price  was  sixteen  hundred  dollars, 
payable  one  fourth  cash,  and  the  balance  in  one,  two,  and 
three  years,  with  interest  on  the  deferred  payments.  The 
evidence  is  such  that  we  must  assume,  in  view  of  the  findings, 
that  the  first  pajonent  was  made  by  plaintiff  from  community 
funds,  fifty  dollars  as  a  cash  deposit  at  the  time  of  con- 
cluding the  bargain,  and  three  hundred  and  forty  dollars  on 
March  30,  1906.  The  receipt  given  for  the  cash  deposit  of 
fifty  dollars,  which  also  stated  the  terms  of  the  purchase, 
named  plaintiff  as  the  party  paying  the  money  and  named 
no  other  person  as  purchaser.  A  conveyance  of  the  property, 
the  same  bearing  date  March  6,  1906,  was  thereupon  executed 
and  delivered  by  the  German  Savings  &  Loan  Society  to 
"Z.  T.  Ives  and  Annie  Ives,  his  wife."  This  conveyance  was 
recorded  April  3, 1906.  For  the  balance  of  the  purchase  price 
notes  payable  respectively  one,  two,  and  three  years  there- 
after and  signed  by  both  Mr.  and  Mrs.  Ives,  were  made  and 
delivered  to  the  grantor,  and  a  mortgage  of  said  property 
to  secure  the  payment  of  said  notes  was  also  executed  and 
delivered  by  them  to  said  grantor.  It  was  alleged  in  the  com- 
plaint and  not  denied  in  the  answer  that  while  the  title  to 
the  property  was  taken  in  the  name  of  both  plaintiff  and  wife, 
plaintiff  did  not  intend  thereby  to  make  a  gift  thereof  of  any 
part  of  the  real  estate  to  the  wife  and  did  not  in  fact  make 
such  gift,  and  that  there  was  no  contract  or  agreement  be- 
tween them  that  the  title  of  any  of  said  property  should  vest 
in  her  as  separate  property,  so  that  these  facts  must  be  taken 
as  established.  We  shall  assume  that  the  evidence  must  be 
taken  as  showing  without  conflict  that  the  first  and  second 
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notes,  maturing  in  March,  1907,  and  March,  1908,  respectively 
(being  the  second  and  third  payments),  were  made  from  the 
proceeds  of  sales  of  some  of  the  wife's  separate  property 
(being  property  owned  by  her  before  her  marriage),  which 
were  on  deposit  in  a  bank  to  her  credit.  There  is  nothing  to 
indicate  that  such  payments  were  not  made  on  the  order  of 
the  wife  herself,  or  that  there  was  any  agreement  or  under- 
standing between  the  husband  and  wife  whereby  the  char- 
acter of  any  of  the  property  as  community  or  separate  prop- 
erty might  be  affected  by  reason  of  the  making  of  such  pay- 
ments from  the  separate  property  of  the  wife.  The  third 
note,  being  for  the  final  installment  of  the  purchase  price,  has 
not  been  paid. 

The  trial  court  found,  in  accord  with  the  allegations  of  the 
complaint,  that  the  property  was  purchased  by  plaintiff  on  or 
about  March  6,  1906,  "with  the  community  funds  of  the  plain- 
tiff and  his  wife  Annie  Ives,"  and  was  community  property 
of  the  husband  and  wife  at  the  time  of  the  latter's  death,  and 
therefore  concluded,  in  view  of  the  admitted  fact  as  to  their 
being  no  intent  to  make  any  gift  to  the  wife  and  no  gift  in 
fact,  that  "the  plaintiff  is  the  owner  in  fee  of  the  property 
and  that  defendant  has  no  interest  therein." 

The  real  question  on  this  appeal  is  whether  upon  the  facts 
already  stated,  the  finding  that  the  purchase  was  made  with 
community  funds  is  suflSciently  sustained  by  the  evidence,  by 
reason  of  the  fact  that  the  first  and  second  notes  were  paid 
from  the  separate  property  of  the  wife  (the  Aoney  paid  by 
plaintiff  at  the  time  of  the  purchase  being  community  prop- 
erty), for  all  claims  based  upon  the  fact  alone  that  the  wife 
was  named  as  a  co-grantee  in  the  deed  are  disposed  of  by  the 
admissions  shown  by  the  pleadings,  in  view  of  the  decisions 
of  this  court  in  Fanning  v.  Oreen,  156  Cal.  279,  [104  Pac. 
308],  and  Fvlkerson  v.  Stiles,  156  Cal.  703,  [26  L.  R.  A. 
(N.  S.)  181,  105  Pac.  966],  this  being  a  controversy  solely  be- 
tween the  husband  and  the  legal  representative  of  the  wife 
and  the  presumption  declared  by  section  164  of  the  Civil 
Code  therefore  not  being  conclusive.  (^Fanning  v.  Oreen, 
156  Cal.  279,  [104  Pac.  308].) 

As  we  have  seen,  the  deed  for  this  property  was  actually 
delivered  and  the  legal  title  vested  in  the  purchasers  upon  the 
making  of  the  first  payment,  and  at  least  as  early  as  April  3, 


Digitized  by 


Google 


Feb.  1912.]  Ives  v.  Connacheb.  177 

1906,  notes  secured  by  mortgage  on  the  property  being  taken 
by  the  grantor  for  the  balance  due.    The  property  was  then 
acquired.    All  the  money  paid  being  community  property  and 
there  being  nothing,  in  yiew  of  the  admissions  made  by  the 
pleadings,  warranting  a  conclusion  from  the  fact  that  the  wife 
was  named  in  the  deed  as  a  grantee  with  her  husband  that  she 
took  any  interest  therein  as  her  separate  property,  the  mere 
fact  that  these  notes  and  the  mortgage  were  executed  by  the 
wife  as  well  as  the  husband  does  not  affect  the  question  of 
community  or  separate  property.    (See  Floumoy  v.  Floumoy, 
86  Cal.  286,  293,  [21  Am.  St.  Rep.  39,  24  Pac.  1012] ;  Martin  v. 
Martin,  52  Cal.  235.)     The  purchase  having  actually  been 
consummated,  the  property  acquired,  and  the  legal  title  hav- 
ing vested,  the  property  was  then  community  property  of  the 
spouses.    It  cannot  be  disputed,  we  think,  there  where  property 
is  purchased  and  partly  paid  for  with  community  funds  and 
a  note  and  mortgage  on  the  same  are  given  to  secure  the  un- 
paid balance,  the  property  is  community  property.     We  do 
not  see  how  the  status  of  this  property  as  community  property 
can  be  held  necessarily  to  have  been  changed  by  the  mere  fact 
that  the  first  two  notes  secured  by  the  mortgage  were  paid 
from  the  separate  property  of  the  wife.    Mr.  Ballinger  in  his 
work  on  community  property,  in  section  19,  says:   "The  root 
or  property  source  together  with  the  time  when  acquired  are 
alone  looked  to  as  the  criterion  to  determine  what  property  is 
or  is  not  common.  .  .  .     Property  once  impressed  with  the 
community  character  retains  that  impress  during  the  exist- 
ence of  the  community,  unless  alienated  or  exchanged,"  etc. 
(See,  also,  Noe  v.  Card^  14  Cal.  577,  606;  Morgan  v.  Lones, 
80  Cal.  317,  319,  [22  Pac.  253] ;  Carlson  v.  Carlson,  10  Cal. 
App.  300,   [101  Pac.  923].)     It  is,  of  course,  settled  in  this 
state  that  a  husband  and  wife  may  agree  to  transmute  separate 
property  of  either  into  community  property,  or  community 
property  into  separate  property  (see  Title  Insurance  &  Trust 
Co.  V.  IngersoU,  153  Cal.  1,  [94  Pac.  94]),  but  certainly  no 
such  agreement  is  necessarily  to  be  inferred  from  the  mere 
fact  of  such  payments  as  are  shown  in  this  case.     (See  CarU 
son  V.  Carls(m,  10  Cal.  App.  300,  [101  Pac.  923].)    Rather  is 
it  to  be  presumed,  nothing  else  appearing,  that  the  money  of 
the  wife  was  advanced  by  her  for  the  benefit  of  the  com- 
munity, to  Hflsiflt  in  discharging  a  lien  on  community  property, 
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than  that  it  was  intended  to  give  her  a  separate  property- 
interest  in  the  land. 

In  view  of  what  has  been  said,  it  cannot  be  held  that  the 
findings  complained  of  are  without  sufficient  support  in  the 
evidence. 

There  is  no  other  point  material  on  this  appeal  discussed  in 
appellant's  brief. 

The  order  denying  a  new  trial  is  affirmed. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 


[L.  A.  No.  2758.    Department  Two,— Pebniary  3,  1912.] 

ST.  PAUL  TITLE  AND  TEUST  COMPANY,  formerly 
known  as  St.  Paul  Real  Estate  Title  Insurance  Company, 
Appellant,  v.  LOUIS  T.  STBNSGAABD,  alias  Alton  B. 
Hill,  Respondent. 

Statute  or  Limitations — Judgment  of  Sister  State — Amendment  of 
Answer. — In  an  action  on  a  judgment  of  a  sister  state,  the  court 
has  discretion  to  permit  the  defendant  to  amend  his  plea  of  the 
statute  of  limitations  by  designating  the  particular  subdivision  of 
the  section  of  the  Code  of  Civil  Procedure  originally  pleaded  as  the 
one  upon  which  he  relied. 

Id. — Pleading  Statute  of  Limitations  against  Judgment  of  Sister 
State. — In  such  action,  a  plea  of  the  statute  of  limitations,  by 
reference  to  section  336  of  the  Code  of  Civil  Procedure,  without 
specifically  referring  to  subdivision  1  thereof,  is  sufficient,  in  the 
absence  of  special  demurrer  to  the  answer,  as  that  subdivision  is  the 
only  part  of  that  section  applicable  to  such  an  action. 

Id. — Plea  of  Statute  Is  to  Merits — ^Discretion. — A  plea  of  the  statuto 
of  limitations  is  to  the  merits,  and  the  trial  court  has  the  same 
discretion  to  permit  it  to  be  pleaded  as  it  has  to  allow  the  pleading 
of  any  other  meritorious  defense. 

Id. — Coming  to  and  Living  in  State  under  Assumed  Name — Fraud 
on  Creditors. — ^Where  such  foreign  judgment  debtor,  after  the 
recovery  of  the  judgment  against  him,  came  to  this  state  and  there 
changed  his  name,  but  did  so  without  any  intent  to  defraud  his 
creditors,  neither  the  judgment  creditor's  ignorance  of  nor  his  in- 
ability to  discover  the  presence  of  the  judgment  debtor  will  prevent 
the  running  of  the  statute  in  the  latter't  favor. 
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I». — PiiBA  or  Statute  not  Pbevented. — Living  in  this  state  under  an 
assumed  name  will  not  prevent  a  defendant  sued  on  a  judgment 
recovered  in  another  state  from  pleading  the  statute  of  limitations. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Charles  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Constan  Jensen,  for  Appellant. 

Gibson,  Dunn  &  Crutcher,  and  Edward  B.  Bacon,  for 
Respondent. 

MELVIN,  J. — ^Appellant  sued  upon  a  judgment  for  some- 
thing more  than  five  thousand  dollars  recovered  in  the  state 
of  Minnesota  on  May  6,  1891,  against  the  defendant  and 
respondent  herein,  under  the  name  of  Louis  T.  Stenssraard. 
The  complaint  in  this  action  was  filed  December  1,  1909.  It 
was  alleged  in  the  complaint  that  the  defendant  surrepti- 
tiously left  the  state  of  Minnesota  within  one  year  after  the 
recovery  of  the  judgment  pleaded;  that  he  concealed  his 
whereabouts  from  his  family  and  acquaintances  at  all  times 
after  his  departure  from  that  state;  and  that  he  changed  his 
name  to  Alton  B.  Hill  and  concealed  his  identity  and  kept 
his  place  of  residence  a  secret  for  the  purpose  of  defrauding 
his  creditors.  While  admitting  the  recovery  of  judgment 
against  him  as  alleged  in  the  complaint,  he  denied  by  his 
answer  that  he  left  Minnesota  surreptitiously  or  that  he  had 
fraudulently  concealed  his  identity.  He  pleaded  the  statute 
of  limitations. 

The  court  found  that  defendant  lived  in  Minnesota  with  his 
family  after  the  entry  of  the  judgment  against  him  until  the 
year  1897 ;  that  in  that  year  he  openly  departed  from  Minne>- 
sota;  that  he  did  not  change  his  name  imtil  1899;  that  he  had 
not  fraudulently  concealed  his  identity  for  the  purpose  of 
defrauding  any  creditor;  and  that  he  had  continuously  re- 
sided in  the  coimty  of  Los  Angeles  since  the  year  1900,  under 
the  name  of  Alton  B.  Hill.  The  court  foimd  that  long  prior 
to  the  year  1909  the  judgment  had  ceased  to  be  of  any  effect 
in  the  state  of  Minnesota,  and  that  the  plaintiff's  cause  of 
action  was  barred  by  the   provisions  of  section  336,  sub- 
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division  1,  and  section  361  of  the  Code  of  Civil  Procedure. 
From  the  judgment  against  it  plaintiff  appeals. 

In  his  original  answer  respondent  pleaded  the  bar  of  section 
336  of  the  Code  of  Civil  Procedure,  but  did  not  specify  the 
subdivision  on  which  he  relied.  Before  final  submission  of  the 
cause  the  court  permitted  him  to  amend  his  pleading  by 
designating  the  first  subdivision  of  that  section  as  the  one 
upon  which  he  placed  special  reliance.  Appellant  asks  us  to 
hold  that  the  granting  of  permission  to  amend  was  an  abuse 
of  discretion  by  the  trial  court.  We  do  not  think  so.  Indeed, 
the  original  pleading  of  the  section  of  the  code,  without  special 
reference  to  the  particular  part  of  it  upon  which  defendant 
depended,  was  sufficient,  because  the  first  subdivision  is  the 
only  one  that  could  possibly  apply  to  the  facts  of  this  case. 
Hence  there  was  no  uncertainty,  or,  in  any  event,  any  such 
uncertainty  as  plaintiff  could  urge,  in  the  absence  of  special 
demurrer  to  the  answer.  Subdivision  1  of  section  336  of  the 
Code  of  Civil  Procedure  applies  to  an  action  upon  "a  judg- 
ment or  decree  of  any  court  of  the  United  States  or  of  any 
state  within  the  United  States."  The  only  other  subdivision 
relates  to  "an  action  for  mesne  profits  of  real  property."  It 
will  therefore  be  seen  that  the  original  pleading  of  the  statute 
was  sufficient.  {ChurchiU  v.  Woodworth,  148  Cal.  675,  [113 
Am.  St.  Rep.  324,  84  Pac.  155].)  But  the  court  in  the 
exercise  of  its  discretion  permitted  an  amendment  which  re- 
moved all  possible  criticism  of  the  plea  of  the  statute.  Such 
a  plea  is  to  the  merits,  and  the  court  is  clothed  with  discre- 
tion to  permit  the  defense  of  the  statute  of  limitations,  just  as 
it  is  given  authority  to  allow  the  pleading  of  any  other  meri- 
torious defense.  {Lilly-Brackett  Co,  v.  Sonnemann,  157  Cal. 
196,  [106  Pac.  715] ;  Trozver  v.  Ciiy  and  County  of  San 
Francisco,  157  Cal.  769,  [109  Pac.  617].) 

We  can  see  no  escape  from  the  court's  conclusion  that  the 
cause  of  action  was  barred  because  not  brought  within  the 
time  limited  by  subdivision  1  of  section  336  of  the  Code  of 
Civil  Procedure.  Appellant  cites  Stewart  v.  Stewart,  152 
Cal.  163,  [92  Pac.  87],  and  Palmer  v.  Shaiv,  16  Cal.  95,  in 
support  of  the  proposition  that  a  clandestine  entry  into  this 
state  with  intent  to  defraud  creditors  does  not  operate  to 
begin  the  period  of  limitation  in  favor  of  the  debtor  thus 
secretly  coming  to  California.     But  in  this  case  the  court 
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found  that  defendant's  coining  to  this  state  and  his  change  of 
name  were  without  fraudulent  intent.  The  case  of  Stewart  v. 
Steivart,  152  Cal.  163,  [92  Pac.  87],  is  authority  for  the 
proposition  that  neither  the  creditor's  ignorance  of  nor  his 
inability  to  discover  the  presence  of  the  judgment  debtor  will 
prevent  the  running  of  the  statute  in  the  latter's  favor.  It 
has  been  held  in  this  federal  circuit,  and  we  think  correctly, 
that  living  in  this  state  under  an  assumed  name  will  not  pre- 
vent a  defendant  sued  on  a  judgment  recovered  in  another 
state  from  pleading  the  statute  of  limitations.  {Chemical 
Nat  B<mk  v.  Kissane,  32  Fed.  429,  [13  Sawy.  20].)  The 
court  after  hearing  all  of  the  evidence  concluded  that  the 
defendant  had  not  been  guilty  of  fraud  either  in  coming  to 
California  or  in  changing  his  name,  and  that  he  had  resided 
in  this  state  for  about  nine  years  prior  to  the  filing  of  the 
complaint  in  this  action.  The  only  judgment  possible,  there- 
fore, was  the  one  sustaining  the  defense  urged  under  sub- 
division 1  of  section  336  of  the  Code  of  Civil  Procedure,  and 
our  conclusions  upon  the  applicability  of  that  section  make  it 
unnecessary  to  review  the  findings  and  conclusions  with 
reference  to  the  laws  of  Minnesota  and  the  availility  of 
section  361  of  the  Code  of  Civil  Procedure  as  a  defense. 
The  judgment  is  affirmed. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 


[8.  P.  No.  5437.    In  Bank.— February  5,  1912.] 

A.  A.  GNARINI,  as  Trustee  of  the  Estate  and  Effects  of 
Cain,  Boyd  &  Corriea  (a  Corporation),  Bankrupt, 
Appellant,  v.  SWISS  AMERICAN  BANK  OP 
LOCARNO,   Switzerland   (a  Corporation),  Respondent. 

MOBTGAOB  Security  Held  by  Bank — Secubity  Must  Be  Exhausted 

BEFORE  BECOURSE  TO  DEPOSITS — MORTGAGE  GlYEN  BY  ThIBD  PaBTY. 

— Where  a  bank  has  mortgage  security   for  a  debt  it  must   ex- 
haust that  seeuritj  before  it  can  apply  in  reduction  or  cancella* 
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tion  of  the  debt  anj  monej  on  deposit  with  it  belonging  to  the 
debtor.  This  rule  applies  where  the  mortgage  was  not  given  by 
the  debtor  himself  but  hj  a  third  party.  In  either  ease  the  debt 
is  secured  by  mortgage,  and  under  section  726  of  the  Code  of  Civil 
Procedure,  the  mortgage  security  must  be  exhausted  by  a  foreclosure 
action  before  recourse  can  be  had  to  the  bank  account  or  personal 
responsibility  of  the  debtor.  Nor  can  the  mortgage  be  waived 
and  an  action  brought  on  the  indebtedness. 

Id. — Mortgage  Sectjbing  Advances  to  Partnership — ^Renewal  Note 
Given  by  Succeeding  Corporation. — A  mortgage  to  a  bank  given 
to  secure  the  individual  debt  of  a  member  of  a  partnership  and 
also  "the  repayment  of  all  other  and  further  advances  made  or 
which  may  in  the  future  be  made  by  said  mortgagee''  to  the  part- 
nership, operates  to  secure  a  note  subsequently  executed  by  the  part- 
nership to  the  bank  for  a  loan  made  to  it;  and  where  such  partner- 
ship is  afterwards  formed  into  a  corporation  having  the  same 
name  as  the  original  partnership,  and  composed  exclusively  of  its 
members,  the  mortgage  also  secures  a  new  note  given  by  such 
corporation  to  the  bank  in  renewal  of  the  former  note  of  the  part- 
nership, notwithstanding  such  former  note  is  marked  "Paid"  by  the 
bank  when  the  renewal  note  was  given.  Under  such  circumstances, 
the  bank  could  not  apply  money  of  the  corporation  on  deposit  with 
it  to  the  payment  of  the  new  note,  without  first  exhausting  its 
mortgage  security. 

Ip. — Taking  op  Note  Not  Payment  of  Pre-existing  Debt.— The  tak- 
ing of  a  note,  either  of  the  debtor  or  of  a  third  person  for  a  pre- 
existing debt,  is  not  payment,  unless  it  is  distinctly  understood  that 
the  note  is  taken  as  such.  The  note  only  postpones  the  time  of 
payment  of  the  old  debt  until  default  is  made  in  payment  of  the 
note. 

I». — Exoneration  op  SuRETYr- Consent  to  Change  op  Fork  op  In- 
debtedness.— If  the  mortgagor  be  considered  as  a  surety  for  the 
loan  to  the  partnership  he  was  not  exonerated  by  the  taking  of  the 
note  of  the  corporation  in  renewal  of  the  former  note  of  the  part- 
nership, where  such  transaction  was  had  with  his  consent, 

APPEAL  from  a  judgrment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.    Prank  J.  Murasky,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  A.  Shurtleff,  and  Robert  B.  Gaylord,  for  Appel- 
lant. 

E.  B.  Young,  F.  A.  Denieke,  H.  S.  Young,  Metson,  Drew  & 
Mackenzie,  and  Horatio  AUing,  for  Respondent. 
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THE  COURT.— The  justices  of  the  district  court  of  ap- 
peal for  the  first  appellate  district  bein^  unable  to  agree  upon 
a  decision  in  the  above  entitled  cause,  it  was  certified  to  this 
court  for  determination. 

Justice  Kerrigan  of  the  court  of  appeals  had  prepared  the 
following  opinion,  which,  meeting  and  expressing,  as  it  does, 
the  views  of  this  court,  is  hereby  adopted  as  its  opinion,  and 
for  the  reasons  therein  stated  the  judgment  and  order  ap- 
pealed from  are  reversed. 

"This  is  an  appeal  from  a  judgment  in  favor  of  the  defend- 
ant and  from  an  order  denying  plaintiff's  motion  for  a  new 
trial. 

"On  July  1,  1904,  Cain,  Boyd  &  Corriea,  a  corporation, 
was,  upon  petition  of  its  creditors,  declared  and  adjudged  to 
be  a  bankrupt,  and  subsequently  the  plaintiff  was  duly  elected 
trustee  of  said  bankrupt.  On  June  10,  1904,  the  bankrupt 
had  a  considerable  balance  to  its  credit  with  the  defendant 
bank,  and  the  account  was  closed  and  balanced  by  the  bank 
by  charging  to  the  account  a  note  executed  in  its  favor  by 
Cain,  Boyd  &  Corriea.  The  bankrupt  was  originally  a  co- 
partnership doing  business  in  this  state  under  the  firm  name 
of  Cain,  Boyd  &  Corriea,  but  afterwards  was  incorporated, 
and  conducted  business  under  the  same  identical  name,  and 
was  composed  of  the  old  firm  members  with  the  exception  of 
two  nominal  holders  of  two  shares  of  stock.  The  indebted- 
ness to  the  bank  arose  in  the  following  manner :  On  January 
27,  1903,  Cain,  a  member  of  the  said  firm,  and  his  wife,  to 
secure  a  personal  loan  to  Cain,  executed  a  mortgage  in  favor 
of  the  bank,  which  mortgage  among  other  provisions  recited 
that  it  was  given  to  secure  'the  repayment  of  all  other  and 
further  advances  made  or  which  may  in  the  future  be  made 
by  said  mortgagee  ...  to  the  firm  of  Cain,  Boyd  &  Corriea.' 
On  February  2,  1903,  the  defendant  bank  loaned  the  firm  of 
Cain,  Boyd  &  Corriea  the  sum  of  $2,000,  taking  their  note 
for  this  sum.  After  the  firm  was  incorporated  the  note  was 
marked  'Paid,'  and  surrendered  by  the  bank  to  the  corpora- 
tion, and  $100  having  been  paid  on  account  thereof  a  new 
note  dated  June  4,  1904,  was  made  in  favor  of  the  bank  for 
$1,900.  Both  of  these  notes  bore  the  same  signature,  i.  e., 
Cain,  Boyd  &  Corriea.  Eleven  days  after  the  givinjr  of  this 
note,  and  immediately  prior  to  the  institution  of  the  proceed- 
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ings  in  bankruptcy  of  the  corporation,  the  bank  applied  the 
amount  on  deposit  to  the  credit  of  the  corporation  to  the  pay- 
ment of  this  note,  which  application  still  left  due  thereon  a 
balance  of  $56.40,  which  Cain  personally  paid  in  cash  three 
days  later.  The  manager  of  the  bank  testified  that  it  was  in 
consideration  of  the  mortgage  security  that  any  money  at  all 
was  loaned  to  the  firm.  It  is  also  to  be  observed  that  the 
bank  has  never  made  any  release  of  the  mortgage. 

"The  plaintiff  contends  that  the  indebtedness  represented 
by  the  note  was  secured  by  this  mortgage,  and  that  therefore 
the  bank  had  no  right  to  charge  this  note  to  the  deposit  a<^» 
count.  It  seems  to  be  conceded — as  indeed  it  must  be — ^that 
if  the  mortgage  given  by  Cain  and  his  wife  still  subsists,  and 
is  security  for  the  indebtedness  represented  by  the  second 
note,  the  bank  had  no  right  to  apply  the  deposit  to  its  pay- 
ment. This  was  squarely  decided  in  the  case  of  McKean  v. 
German  Savings  Bank,  118  Cal.  334,  339,  [50  Pac.  656],  where 
it  was  held  that  if  a  bank  has  mortgage  security  for  a  debt 
it  must  exhaust  that  security  before  it  can  apply  in  reduction 
or  cancellation  of  the  debt  any  money  on  deposit  with  it  be- 
longing to  the  debtor. 

"This  is  the  doctrine,  too,  where  the  mortgage  was  not  given 
by  the  debtor  himself  but  by  a  third  party  {Commercial  Bank 
V.  Kershner,  120  Cal.  495,  [52  Pac.  848] ).  In  either  case  the 
debt  is  secured  by  mortgage,  and  as  only  one  action  may  be 
maintained  to  enforce  a  debt  thus  secured,  (Code  Civ.  Proc, 
sec.  726),  it  follows  that  the  mortgage  security  must  be  ex- 
hausted before  recourse  can  be  had  to  the  bank  account  or 
personal  responsibility  of  the  debtor.  Nor  can  the  mortgage 
be  waived,  and  an  action  brought  on  the  indebtedness  {Bar- 
bieri  v.  RameUi,  84  Cal.  154,  [23  Pac.  1086]). 

"These  observations  bring  us  to  the  first  question  in  the 
case,  namely,  was  the  debt  due  the  bank  evidenced  by  the 
second  note  secured  by  the  mortgage  given  by  Cain  and  his 
wifet 

"We  think  it  was.  It  is  a  settled  principle  of  law  in  this 
state  and  one  often  recognized  that  the  taking  of  a  note,  either 
of  the  debtor  or  of  a  third  person  for  a  pre-existing  debt,  is 
not  payment,  unless  it  is  distinctly  understood  that  the  note 
is  taken  as  such.  The  note  only  postpones  the  time  of  pay- 
ment of  the  old  debt  until  default  is  made  in  payment  of  the 
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note.  In  Griffith  v.  Grogan,  12  Cal.  317,  it  was  held  that 
when  a  promissory  note  is  received  upon  an  antecedent  debt 
such  debt  ia  not  extinguished  thereby  unless  the  new  note 
was,  by  express  agreement,  received  in  payment  of  the  ante- 
cedent debt ;  that  it  only  operated  to  extend  until  the  maturity 
of  the  note  the  period  of  the  payment  of  the  debt. 

"So  in  Brovm  v.  Olmsted,  50  Cal.  162,  165,  it  was  said: 
'This  court  has  repeatedly  recognized  the  rule  that  an  ex- 
press agreement  must  be  shown  to  establish  the  fact  that  a  bill 
or  note  of  either  the  debtor  or  of  a  third  person  was  taken  by 
the  creditor  in  payment  of  a  pre-existing  debt.' 

"In  Welch  v.  AUington,  23  Cal.  322,  Allington  gave  Welch  a 
note  for  the  amount  due  him.  Subsequently  Allington,  being 
the  holder  of  a  non-negotiable  promissory  note  executed  by 
one  Smith,  gave  this  note  to  Welch  upon  surrender  of  his  note, 
which  was  then  destroyed.  The  Smith  note  was  not  paid  upon 
maturity,  and  Welch,  learning  that  Smith  had  a  set-off  against 
Allington,  sued  Allington  on  the  original  note.  In  that  case 
it  was  held  that,  inasmuch  as  there  was  no  agreement  that 
the  Smith  note  was  to  pay  the  debt,  the  action  against  Alling- 
ton could  be  maintained;  that  the  acceptance  of  the  Smith 
note  only  operated  as  an  extension  of  the  time  of  payment  of 
AUington's  note  until  the  maturity  of  Smith's  note.  The 
court  in  that  case  said :  'There  is  no  evidence  in  this  case  of 
any  express  agreement  that  the  new  note  was  to  be  in  payment 
of  the  old  one,  or  that  the  debt  due  on  the  old  note  was  to  be 
extinguished  by  accepting  the  new  one.'  There  the  only 
fact  tending  to  show  such  express  agreement  was  that  the  old 
note  was  surrendered  when  the  new  one  was  received,  and 
this  circumstance  the  court  held  to  be  insufficient  to  prove 
such  agreement.  (See,  also,  Tolman  v.  Smith,  85  Cal.  287, 
[24  Pac.  743].)  'Cancelling  a  note  or  bill  or  stamping  it 
"Paid"  does  not  necessarily  constitute  or  show  payment.'  (7 
Cyc,  1007.)  In  the  case  at  bar  the  first  note  was  marked 
'Paid'  and  surrendered,  and  while  this  might  be  regarded  as 
payment  of  that  note,  it  certainly  was  not  payment  of  the 
original  indebtedness. 

"To  digress  for  a  moment,  it  must  be  observed  that  in  the 
case  at  bar  the  note  we  are  now  discussing — the  second  one 
given  to  the  bank — ^bore  no  corporate  seal,  and  did  not  pur- 
port to  be  signed  by  any  officer  of  the  corporation.     Both 
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notes  bore  the  same  signature, — namely,  'Cain,  Boyd  &  Cor- 
riea.'  The  books  of  the  bank  and  the  method  of  keeping  the 
account  underwent  no  change  by  reason  of  the  incorporation. 
This  incorporation  was  had  as  a  matter  of  convenience,  and 
no  change  took  place  in  the  business  or  in  the  personnel  of 
the  proprietors.  For  these  reasons  it  is  claimed  by  the  plain- 
tiff that,  so  far  as  the  bank  is  concerned,  the  firm  and  the  cor- 
poration should  be  regarded  as  one  entity.  But  the  necessities 
of  the  case  require  no  consideration  of  that  point,  and  we  may 
return  to  the  discussion  where  we  dropped  it  a  moment  ago, 
for  even  treating  the  firm  and  the  corporation  as  two  separate 
and  distinct  entities,  we  have  the  corporation — a  third  party, 
taking  up  the  note  of  the  maker,  and  giving  in  its  place  its 
own  note,  without  any  understanding  or  agreement  that  the 
latter  was  accepted  in  payment  of  the  original  indebtedness, 
so  that  this  case  falls  squarely  within  the  rule  laid  down  in 
the  cases  just  cited. 

"The  mortgage  in  this  case  in  express  terms  was  made  to 
secure  the  payment  of  an  indebtedness  and  not  of  any  particu- 
lar note,  and  was  still  available  for  that  purpose  at  the  time 
the  defendant  applied  to  the  reduction  of  that  indebtedness 
the  amount  standing  on  its  books  to  the  credit  of  the  corpor- 
ation, and  the  form  by  which  that  indebtedness  was  evidenced 
was  not  important. 

"This  was  held  to  be  the  law  in  London  dc  San  Francisco 
Bank  v.  Bandman,  120  Cal.  220,  222,  [65  Am.  St.  Rep.  179, 
52  Pac.  583],  There  two  promissory  notes  evidenced  an  in- 
debtedness, and  as  four  years  had  elapsed  after  the  maturity 
of  these  notes  it  was  contended  on  behalf  of  the  mortgagor 
that  the  lien  of  the  mortgage  had  become  extinguished,  but 
as  the  mortgage  was  given  to  secure  a  'present  indebtedness,' 
and  as  those  two  notes  had  been  replaced  by  a  new  note,  it 
was  held  that  the  statute  of  limitations  not  having  run  against 
the  new  note,  the  indebtedness  had  been  kept  alive,  and  that 
'as  long  as  an  action  could  be  brought  to  recover  the  debt 
the  mortgage  lien  was  not  extinguished.'  In  that  case  the 
court  quoted  from  Flower  v.  Elwood,  66  111.  446,  where  it 
is  said:  'As  a  general  rule  the  mere  change  in  the  form  of 
the  debt  does  not  satisfy  a  mortgage  given  to  secure  it,  unless 
it  is  intended  to  so  operate.  The  lien  of  the  debt  attaches  to 
the  mortgaged  property,  and  the  lien  can,  as  between  the 
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parties,  only  be  destroyed  by  the  payment  or  diseharge  of  the 
debt  or  by  a  release  of  the  mortgage.  Mere  change  of  the 
form  of  the  evidence  of  the  debt  in  no  way  aflfects  the  lien.' 

"We  pass  to  another  point  in  the  case.  Uncontradicted 
evidence  was  given  that  $1500  of  the  $2,000  loan  represented 
the  amount  that  Cain  had  agreed  to  contribute  to  the  capital  of 
the  firm,  and  to  that  extent  he  was  in  fact  the  principal;  but 
ignoring  this  argument,  and  treating  Cain  as  a  surety  as  to 
the  whole  loan,  still  as  the  transaction  was  not  altered  in  any 
respect  without  his  consent  he  was  not,  as  suggested  by  re- 
spondent, exonerated.  A  surety  is  exonerated  when,  with- 
out his  consent,  'the  original  obligation  of  the  principal  is 
altered  in  any  respect,  or  the  remedies  or  rights  of  the  creditor 
against  the  principal  in  respect  thereto  are  in  any  way  im- 
paired or  suspended.'  (Civ.  Code,  sees.  2819,  2844.)  It  is 
obvious  that,  knowing  of  the  impending  bankruptcy  pro- 
ceedings, and  desiring  to  have  his  property  freed  from  the 
mortgage  lien,  Cain  was  acting  for  himself  and  not  for  the 
corporation  when  he  replaced  the  old  note  with  a  new  one. 
The  fact  that  he  paid  out  of  his  own  pocket  the  sum  of 
$56.40  to  balance  the  account  with  the  bank  demonstrates  that 
the  taking  of  the  new  note  was  not  without  his  consent. 

"Finally,  the  defendant  was  the  bank  with  which  the  cor- 
poration transacted  its  banking  business,  and  must  have 
Imown  of  its  embarrassed  financial  condition.  The  second 
note  was  taken  only  eleven  days  before  the  institution  of  the 
bankruptcy  proceedings.  These  circunastances,  together  with 
the  haste  with  which  the  bank  account  was  offset  by  the  note, 
lead  us  to  believe  that  the  bank,  in  applying  the  corporation's 
deposit  to  the  pajnnent  of  the  note,  knew  that  it  was  avail- 
ing itself  of  a  preference  over  other  creditors  of  the  corpora- 
tion. Therefore,  if  it  was  necessary  for  a  decision  in  the 
case,  we  would  have  no  hesitation  in  holding  that  the  bank's 
action  constituted  the  obtaining  of  a  preference,  and  having 
occurred  within  four  months  of  the  filing  of  the  petition  in 
bankruptcy,  that  it  was  void  under  the  Bankruptcy  Act. 
(Collier  on  Bankruptcy,  p.  471.)" 
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[8.  P.  No.  5788.     In  Bank.— February  5,  1912.] 

In  the  Matter  of  the  Estate  of  THERESE  BERTHOL  MOR- 
CEL,  otherwise  known  as  Therese  Berthol,  Deceased. 

Will — ^XJnduk  iNrLUENCE — Contest — Burden  of  Proof. — In  a  contest 
of  a  will  on  the  ground  of  undue  influence  the  burden  of  proof 
is  on  the  contestant  to  show  facts  from  which  an  inference  of  undue 
influence  could  reasonably  be  drawn. 

Id. — ^What  Constitutes  Undue  Influence. —  The  kind  of  influence 
that  may  be  held  to  be  undue  influence  warranting  a  repudiation 
of  a  will  must  be  such  as  in  effect  destroyed  the  testator's  free 
agency  and  substituted  for  his  own  another  person's  will.  Mere 
general  influence  not  brought  to  bear  on  the  testamentary  act  is 
not  undue  influence,  but  the  influence  must  be  used  directly  to  pro- 
cure the  will,  and  must  amount  to  coercion  destroying  free  agency 
on  the  part  of  the  testator. 

Id. — ^Misrepresentations  Made  to  Testator— Disinheritance  Due  to 
Quarrel. — If  the  will  as  made  expresses  the  then  well  settled  de- 
termination of  the  testator  himself  concerning  the  disposition  of 
his  property,  and  there  is  nothing  affirmatively  shown  to  warrant 
the  conclusion  that  the  making  of  the  will  was  suggested  by  any 
other  party,  it  cannot  be  held  to  have  been  obtained  by  undue 
influence,  even  though  the  determination  of  the  testator  to  exclude 
a  relative  from  participation  in  his  property  has  been  in  part  or 
even  wholly  caused  by  mere  misrepresentation  of  fact  by  others  as 
to  such  relative,  or  is  the  result  of  a  quarrel  or  dispute  with  such 
relative,  inspired  and  encouraged  by  another  for  the  very  purpose 
of  bringing  about  a  breach  and  a  consequent  disinheritance  to  his 
benefit. 

Id. — Mere  Fraud  not  Undue  Influence. — ^Mere  fraud  does  not  consti- 
tute undue  influence,  but  is  an  entirely  separate  and  distinct  ground 
for  invalidating  a  will,  and  while  undue  influence  may  be  exerted 
by  means  of  fraud,  there  can  be  no  such  influence  without  an  im- 
pairment of  the  free  agency  of  the  testator. 

Id. — Suspicion  op  Undue  Influence  Insufficient  to  Set  Aside  Will. 
— A  mere  suspicion  that  undue  influence  may  have  been  used  is  not 
sufficient  to  warrant  the  setting  aside  of  a  will  on  that  ground. 
The  evidence  must  amount  to  proof,  and  such  evidence  has  the  force 
of  proof  only  when  circumstances  are  proven  which  are  inconsistent 
with  the  claim  that  the  will  was  the  spontaneous  act  of  the  testator. 

Id. — ^Disinheritance  of  Natural  Daughter — Will  in  Favor  of  Man 
With  Whom  Testatrix  Lived  as  Wife — ^Undue  Influence  not 
Shown. — In  a  contest  of  a  will  by  a  disinherited  natural  daughter 
of  the  testatrix,  on  the  ground  of  the  alleged  undue  influence  of  a 
man  who  was  the  main  beneficiary,  and  with  whom,  although  un- 
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married  to  him,  the  testatrix  had  affectionately  lived  as  a  wife  for 
upwards  of  thirty  years,  it  is  held  that  there  is  nothing  in  the 
provisions  of  such  will  to  raise  even  a  suspicion  of  improper  in- 
fluence, or  to  impose  upon  such  beneficiary  tbo  burden  of  showing 
that  he  had  not  used  undue  influence  to  procure  its  execution,  in 
view  of  the  admitted  circumstances  that  the  daughter  and  the 
testatrix  had  been  practical  strangers  tor  the  first  forty-seven 
years  of  the  former's  life,  and  had  been  on  unfriendly  terms  for 
a  period  long  antedating  the  making  of  the  will  and  extending  to 
the  time  of  the  death  of  the  testatrix. 

Id. — CtoNFIDENTIAL    RELATION    BETWEEN    PERSONS    LiVINO    AS    IIUSBAND 

AND  Wife— No  Initbencs  of  Undue  Influence. — The  relation  ex- 
isting between  such  beneficiary  and  the  testatrix  was  confidential 
in  the  same  sense  and  to  the  same  extent  that  the  relation  of  hus- 
band and  wife  living  together  in  harmony  is  always  confidential, 
but  was  of  itself,  and  in  the  absence  of  other  evidence  tending  to 
show  undue  influence,  insufiicient  to  raise  an  inference  of  such  in- 
fluence, or  to  impose  upon  the  beneficiary  the  burden  of  showing 
its  absence,  or  in  the  aosence  of  such  showing  by  him  to  warrant 
setting  the  will  aside. 

Id. — Accompanying  Testatrix  to  Office  of  Attorney — Being  I^es- 
ENT  AT  Execution  of  Will. — The  mere  fact  that  such  beneficiary 
went  with  the  testatrix  to  the  office  of  a  lawyer,  where  she  exe- 
cuted the  will,  and  was  present  while  she  gave  her  directions  as  to 
its  provisions,  and  while  she  executed  it,  is  a  circumstance  to  be 
taken  into  consideration  in  determining  whether  there  was  undue 
influence,  but  in  the  absence  of  other  evidence  tending  to  show  it, 
is  insufficient  to  raise  any  inference  of  such  influence. 

Id..- -Review  of  Evidence — Insufficient  Showing  of  Undue  Influ- 
ence.— ^In  such  contest  it  is  held,  upon  a  review  of  the  evidence,  that 
there  is  nothing  therein  that  is  capable  of  doing  more  at  the  most 
than  warranting  a  mere  suspicion  or  surmise  that  undue  influence 
may  have  been  exerted  in  the  matter  of  the  execution  of  the  will, 
and  that  it  was  insufficient  to  justify  setting  the  will  aside. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County  refusing  to  admit  an  alleged  will  to  probate 
and  from  an  order  refusing  a  new  trial.    F.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  K.  Taylor,  for  Appellant. 

B.  B.  Tappan,  for  Respondent. 

ANGELLOTTI,  J.— This  is  an  appeal  from  a  judgment  re- 
fusing 10  admit  to  probate  a  paper  offered  as  the  last  will  of 
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deceased,  and  from  an  order  denying  the  proponent's  motion 
for  a  new  trial. 

The  paper  was  one  executed  by  "Therese  Berthol"  on  Janu- 
ary 30,  1908,  with  all  the  formalities  required  by  law  for  the 
execution  of  wills*  By  its  provisions  the  contestant,  a  natural 
daughter  of  deceased,  was  given  ten  dollars  only,  one  Marie 
Doyen  Morcel,  wife  of  J.  Vincent  Morcel,  was  given  the  jewel- 
ry and  personal  effects  of  deceased,  and  all  the  rest  of  her 
property,  amounting  in  value  to  some  eighteen  thousand  dol- 
lars or  twenty  thousand  dollars,  was  given  to  Joseph  Morcel. 
Said  Jooeplt  Morcel  and  Qustave  Kleinclaus  were  appointed 
executors  without  bonds. 

The  ground  of  contest  was  undue  influence  on  the  part  of 
said  Morcel,  who  was  alleged  by  the  contestant  to  have  lived 
with  her  mother  for  many  years  in  the  relationship  of  man 
and  wife,  although  never  legally  married.  The  contest  was 
tried  with  a  jury,  to  which  were  submitted  the  issue  of  undue 
influence  and  the  issue  of  marriage  or  no  marriage  between 
deceased  and  Morcel.  The  jury  found  in  favor  of  contestant 
upon  both  issues,  viz :  that  the  will  was  procured  to  be  made 
through  undue  influence  of  Joseph  Morcel,  and  that  deceased 
was  never  married  to  said  Morcel.  Both  of  these  conclusions 
are  assailed  as  unsupported  by  the  evidence. 

At  the  outset  it  may  properly  be  stated  that  the  validity  of 
the  alleged  will  is,  of  course,  in  no  way  dependent  on  the 
question  of  marriage  between  deceased  and  Morcel.  If  the 
will  was  not  procured  by  undue  influence,  the  fact,  if  it  be  a 
fact,  that  Morcel  was  not  legally  the  husband  of  deceased, 
could  in  no  way  affect  it  or  impair  its  provisions.  The  ques- 
tion whether  the  relationship  between  Morcel  and  deceased 
was  illicit  can  be  material  only  as  a  circumstance  in  deter- 
mining whether  the  will  was  procured  by  undue  influence,  and 
as  will  be  disclosed  by  our  statement  of  undisputed  facts 
shown  by  the  record  in  this  case,  it  is  apparent  that  here  the 
question  whether  such  parties  were  lawfully  married  is  of  no 
importance  whatever  in  the  determination  of  the  question 
of  undue  influence. 

The  substantial  contention  on  this  appeal  is  that  the  find- 
ing of  undue  influence  is  without  sufficient  support  in  the 
evidence. 

As  said  before,  contestant  was  the  natural  daughter  of  de- 
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ceased.  She  was  bom  in  France  in  the  year  1860,  and,  so 
far  as  appears,  was  never  in  the  care  and  custody  of  deceased, 
and  never  has  been  supported  in  whole  or  in  part  by  the  de- 
ceased. In  1872  deceased,  who  had  never  married,  met  Morcel 
in  France.  Morcel  had  a  few  months  before  married  a  woman 
who  had  then  left  him,  and  whom  he  has  never  since  seen. 
During  that  year,  deceased  and  Morcel  came  together  from 
France  to  California.  According  to  his  testimony,  this  woman 
brought  a  divorce  action  against  him  in  October,  1872,  and 
obtained  such  divorce  in  October,  1873.  He  said  that  he  re- 
ceived the  papers  showing  that  such  divorce  had  been  granted 
in  the  year  1877.  This  was  the  only  evidence  on  the  question 
of  divorce.  Some  four  years  after  their  arrival  in  California, 
deceased  and  Morcel  agreed  to  live  together  as  husband  and 
wife,  with  the  understanding  that  their  several  earnings  should 
be  kept  separate.  From  that  time  to  the  day  of  death  of  de- 
ceased, a  period  of  over  thirty  years,  the  parties  lived  to- 
gether as  husband  and  wife.  There  is  nothing  to  indicate 
that  the  relationship  thus  formed  was  not  entirely  satisfactory 
to  both  parties  to  the  end,  and  there  was  absolutely  nothing 
to  distinguish  it,  in  the  eyes  of  the  world,  from  the  relation- 
ship of  husband  and  wife,  save  the  single  fact  that  deceased 
used  her  maiden  name  in  some  matters  of  business,  such  as 
her  bank  deposit,  and  her  will,  and  was  referred  to  in  the 
same  way  in  some  letters  written  to  the  contestant.  To  the 
public  generally  she  was  known  as  Madame  Morcel,  the  wife 
of  Morcel,  and  the  parties  held  themselves  out  to  the  world 
as  husband  and  wife.  Apparently  happy  in  their  relations 
with  one  another,  they  were  also  industrious  and  frusral,  and 
each  accumulated  money,  Morcel  becoming  very  well  to  do, 
and  deceased  accumulating,  as  already  said,  something  in  the 
neighborhood  of  twenty  thousand  dollars.  The  deceased  was 
illiterate,  being  unable  to  read  or  write,  except  to  the  extent 
of  signing  her  name,  and  Morcel  generally  attended  to  her 
investments  and  business  affairs,  as  well  as  to  writing  her 
letters.  Everything  indicates  that  he  was  scrupulously  honest 
with  relation  to  her  business,  and  without  any  desire  to  mingle 
anything  fairly  belonging  to  her  with  his  own  property.  He 
knew  nothing  of  the  existence  of  contestant  until  the  year 
1887.  From  1872  to  1887  there  was  no  correspondence  what- 
ever between  deceased  and  her  daughter.   After  Morcel  learned 
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from  deceased  of  the  existence  of  the  daughter,  a  corres- 
pondence was  commenced.  Some  of  the  letters  on  the  part  of 
deceased  were  signed  "Therese  Berthol"  and  others  were  sign- 
ed in  his  own  name  by  Morcel.  All  the  letters  so  written  which 
are  contained  in  the  record  were  written  by  Morcel,  and  these 
letters  show,  as  does  the  other  evidence  on  the  subject,  a 
friendly  feeling  upon  the  part  of  both  Morcel  and  deceased 
for  the  contestant  and  her  husband,  a  desire  on  their  part 
that  the  contestant  and  her  husband  should  come  to  Califor- 
nia and  live  near  her  mother,  and  a  disposition  to  assist  them 
financially  in  getting  a  home  if  they  did  come.  During  a 
few  years  next  preceding  their  coming  to  California,  it  ap- 
pears to  have  been  the  desire  of  deceased  to  make  contestant 
a  beneficiary  under  her  will.  The  record  shows  that  there 
was  no  dissent  to  this  on  the  part  of  Morcel,  and  in  his  ex- 
pressions to  both  contestant  and  her  husband  he  took  it  for 
granted  that  contestant  was  to  share  in  the  property  left  by 
deceased  at  her  death.  Finally,  in  January,  1907,  in  re- 
sponse to  repeated  invitations  on  the  part  of  deceased  and 
Morcel,  contestant  and  her  husband  came  to  California.  They 
were  received  by  deceased  and  Morcel  in  the  most  affectionate 
manner.  For  a  short  time  they  lived  with  the  old  people,  but 
soon  established  themselves  in  another  place.  Morcel  intro- 
duced the  husband  at  the  French  Bank  in  San  Francisco, 
where  he  obtained  a  position.  Deceased  assisted  contestant 
in  the  purchase  of  a  home  by  contributing  two  thousand  dol- 
lars of  the  purchase  money.  As  long  as  the  relations  between 
the  deceased  and  her  daughter  continued  to  be  friendly,  Mor- 
cel was  apparently  most  friendly,  and  the  record  shows  that 
he  assisted  in  keeping  the  parties  on  friendly  terms  on  one 
or  two  occasions  when  strained  relations  had  followed  quart 
rels  between  them.  But  it  speedily  became  evident  that  the 
contestant  and  deceased  could  not  get  along  together.  There 
were  several  quarrels  between  deceased  and  contestant,  and 
finally,  in  the  latter  part  of  December,  1907,  a  dispute  arose 
between  the  two  at  contestant's  house,  Morcel  not  being  pres- 
ent, ending,  according  to  the  claim  of  deceased,  in  the  ejection 
of  deceased  from  the  house  by  her  daughter.  Deceased  and 
contestant  never  met  after  that  occasion,  and  there  was  ap- 
parently no  real  attempt  at  reconciliation  on  the  part  of 
cither.    The  evidence  of  one  of  contestant's  witnesses  showed 
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that  contestant  avoided  meeting  her  mother  at  the  home  of 
the  witness  on  one  occasion,  leaving  the  house  at  once  when 
she  saw  that  her  mother  was  a  visitor  there.  The  record  shows 
that  the  deceased  felt  that  she  had  been  treated  very  badly  by 
her  daughter,  and  that  she  was  satisfied  that  her  daughter  had 
no  affection  whatever  for  her  and  cared  only  for  her  money. 
The  testimony  as  to  a  feeling  of  bitterness  toward  the  daugh- 
ter, continuing  practically  to  the  end  of  her  life,  and  her  de- 
termination not  to  leave  her  any  property,  repeatedly  ex- 
pressed to  various  parties,  is  substantially  shown  without 
conflict.  On  January  30,  1908,  she  went  with  Morcel  to  the 
office  of  Mr.  A.  Comte,  Jr.,  in  San  Francisco,  an  attorney 
of  the  highest  standing  and  repute,  for  the  purpose  of  making 
a  new  will.  Morcel  testified  that  deceased  insisted  on  mak- 
ing this  will  and  that  he  accompanied  her  at  her  request.  Mr. 
Comte  testified  that  he  had  made  a  previous  will  for  her,  be- 
fore the  fire  of  April,  1906,  which  was  destroyed  in  his  office 
by  the  fire.  Mr.  Comte  testified  that  he  took  his  directions 
as  to  the  provisions  of  the  will  from  her,  and  drew  it  ac- 
cording to  those  directions,  and  that  he  saw  nothing  to  indi- 
cate that  the  will  was  not  freely  and  voluntarily  made  by  her. 
The  only  evidence  as  to  what  waa  done  with  the  will,  when 
executed,  was  the  evidence  of  Morcel  that  deceased  kept  it  a 
few  days  and  then  requested  him  to  keep  it  for  her,  and  that  he 
kept  it  with  his  papers  until  about  eight  months  before  her 
death,  when  he  gave  it  back  to  her.  He  said  that  four  days 
after  her  death  he  found  it  among  her  others  papers  in  a 
drawer  used  by  her  for  the  purpose  of  keeping  her  private 
documents.  The  fact  of  the  making  of  this  will  was  never 
concealed  and  contestant  herself  knew  within  a  few  days  of 
January  30,  1908,  that  her  mother  had  made  it  and  that  she 
was  given  substantially  nothing  thereby. 

Deceased  was  about  seventy  years  of  age  at  the  time  of  the 
execution  of  the  will.  While  physically  she  was  a  small  wom- 
an, there  is  absolutely  nothing  to  indicate  that  she  was  ever 
weak  mentally,  or  that  Morcel  was  of  "stronger  .  .  .  mind 
and  will  power"  than  she.  The  evidence  relied  upon  to  show 
that  she  was  subject  to  his  control  in  matters  affecting  her 
property  or  actions  was  so  trivial  and  inconsequential  as  not 
to  require  notice  here.  Undoubtedly  she  relied  upon  his  judg- 
ment and  honesty  in  the  matter  of  the  investment  of  her 
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small  earnings,  and  that  this  reliance  was  justified  is  shown 
by  the  fact  that  there  had  been  accumulated  as  her  property 
nearly  twenty  thousand  dollars  at  the  time  of  her  death.  Nor 
does  it  appear  that  her  health  was  so  impaired  as  to  render 
her  more  susceptible  to  the  influence  of  another. 

Coming  to  a  consideration  of  the  circumstances  relied  upon 
as  sufficient  to  sustain  a  conclusion  that  the  will  was  the  re- 
sult of  any  undue  influence  on  the  part  of  Morcel,  we  find 
nothing  that  to  our  minds  reasonably  warrants  an  inference 
of  such  undue  influence.     The  burden  of  proof  was  on  con- 
testant to  show  facts  from  which  such  an  inference  could 
reasonably  be  drawn.    The  kind  of  influence  that  may  be  held 
to  be  undue  influence  warranting  a  repudiation  of  a  will  "must 
be  such  as  in  effect  destroyed  the  testator's  free  agency,  and 
substituted  for  his  own  another  person's  will."     {Estate  of 
Motz,  136  Cal.  563,  [69  Pac.  294].)     It  must  be  such  "as  de- 
stroys  free  agency,  constraining  the  testator  at  the  time  the 
will  is  made  to  make  a  disposition  of  his  estate  contrary  to 
and  different  from  what  he  would  have  done  if  he  had  been 
left  to  the  free  exercise  of  his  own  inclination  or  judgment." 
{Estate   of  Ricks,   160   Cal.   450,    [117   Pac.    536].)     Mere 
general  influence  not  brought  to  bear  on  the  testamentary 
act  is  not  undue  influence,  but  "the  influence  must  be  used 
directly  to  procure  the  will,"  and  must  amount  "to  coercion 
destroying  free  agency  on  the  part  of  the  testator."     {Estate 
of  Keegan,  139  Cal.  127,  [72  Pac.  828].)    To  warrant  setting 
a  will  aside  on  this  ground,  the  evidence  must  be  "of  such  a 
nature  as  to  warrant  the  inference  that  the  will  was  the  direct 
result  of  the  influence  exerted  for  the  purpose  of  procuring 
it,  and  was  not  the  natural  result  of  the  uncontrolled  will  of 
the  testatrix."     {Estate  of  Snowball,  157  Cal.  307,  [107  Pac. 
598].)     If  the  will  as  made  expresses  the  then  well  settled 
determination  of  the  testator  himself  concerning  the  disposi- 
tion of  his  property,  and  there  is  nothing  affirmatively  shown 
to  warrant  the  conclusion  that  the  making  of  the  will  was 
suggested  by  any  other  party,  we  cannot  see  how  it  can  be 
held  to  have  been  obtained  by  undue  influence,  even  though 
the  determination  of  the  testator  to  exclude  a  relative  from 
participation  in  his  property  has  been  in  part  or  even  wholly 
caused  by  mere  misrepresentation  of  fact  by  others  as  to 
such  relative,  or  is  the  result  of  a  quarrel  or  dispute  with 
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such  relative,  inspired  and  encouraged  by  another  for  the 
very  purpose  of  bringing  about  a  breach  and  a  consequent  dis- 
inheritance to  his  benefit.  Mere  fraud  does  not  constitute  un- 
due influence,  but  is  an  entirely  separate  and  distinct  ground 
for  invalidating  a  will  (Code  Civ.  Proc,  sec.  1312),  and  while 
undue  influence  may  be  exerted  by  means  of  fraud,  there  can 
be  no  undue  influence  without  an  impairment  of  the  free 
agency  of  the  testator.  (Estate  of  Ricks,  160  Cal.  467,  [117 
Pac.  539].)  And  it  must  also  be  borne  in  mind  that  a  mere 
suspicion  that  undue  influence  may  have  been  used  is  not 
sufficient  to  warrant  the  setting  aside  of  a  will  on  that  ground. 
(Estate  of  Keegan,  139  Cal.  127.  [72  Pac.  828].)  The  evi- 
dence against  the  will  must  "do  more  than  raise  a  suspicion. 
It  must  amount  to  proof  and  such  evidence  has  the  force  of 
proof  only  when  circumstances  are  proven  which  are  incon- 
sistent with  the  claim  that  the  will  was  the  spontaneous  act 
of  the  alleged  testator."  (In  re  McDevitt,  95  Cal.  33,  [30 
Pac.  106].)  "In  order  to  set  aside  a  will  for  undue  influence, 
there  must  be  substantial  proof  of  a  pressure  which  over- 
powered the  volition  of  the  testator  at  the  time  the  will  was 
made."    (In  re  Langford,  108  Cal.  623,  [41  Pac.  705].) 

In  this  ease,  even  if  we  concede  that  the  evidence  was  of 
such  a  nature  as  to  support  a  conclusion  that  by  reason  of  a 
prior  marriage  Morcel  and  deceased  were  never  legally  mar- 
ried, it  is  nevertheless  clear  that,  so  far  as  may  be  pertinent 
to  any  question  of  undue  influence,  there  was  nothing  to  dis- 
tinguish their  relationship  from  that  of  a  husband  and  wife 
who  for  thirty  years  had  lived  affectionately  together  as 
such.  For  full  that  time  they  had  lived  together  as  man  and 
wife,  holding  themselves  out  to  the  world  in  that  light.  There 
is  not  the  slightest  evidence  to  indicate  that  either  did  not 
entertain  for  the  other  the  respect,  affection,  and  confidence 
incident  to  a  long  and  happy  married  life.  Under  these  cir- 
cumstances there  was  nothing  unnatural  or  unreasonable  about 
the  will,  nothing  about  its  provisions,  in  view  of  the  admitted 
facts  as  to  the  mother's  feelings  toward  her  daughter,  to  give 
rise  to  a  suspicion  that  it  was  not  her  spontaneous  act.  Other 
than  Morcel  there  was  no  living  being  except  the  daughter 
to  whom  she  would  naturally  be  expected  to  give  any  part 
of  her  property,  and  the  evidence  without  any  conflict  what- 
ever shows  that  the  relations  of  the  mother  and  daughter  for 
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sometime  preceding  the  execution  of  the  will  and  up  to  the 
time  of  the  death  of  deceased,  fifteen  months  thereafter,  were 
of  such  a  nature  as  to  render  the  exclusion  of  the  daughter 
from  participation  in  her  estate  entirely  natural  and  reason- 
able. It  is  to  be  borne  in  mind  in  this  connection  that,  in 
addition  to  the  absolute  and  long  continued  breach,  the  daugh- 
ter was  practically  a  stranger  to  her  mother  until  she  came 
to  California  in  1907.  What  more  natural  under  the  cir- 
cumstances than  that  the  deceased  should  desire  to  give  her 
property  to  Morcel  ?  We  repeat  that  under  the  circumstances 
admitted  by  contestant,  there  is  nothing  in  the  provisions  of 
the  will  to  give  rise  to  even  a  suspicion  of  improper  influence, 
or  to  impose  upon  Morcel  the  burden  of  showing  that  he  had 
not  used  undue  influence  to  procure  its  execution. 

Undoubtedly,  the  relation  between  Morcel  and  deceased  was 
confidential,  in  the  same  sense  and  to  the  same  extent  that  the 
relation  of  husband  and  wife  living  together  in  harmony  is 
always  confidential,  and  there  was  in  this  case  the  added 
feature  of  the  trust  and  confidence  reposed  by  deceased  in 
Morcel  in  the  matter  of  her  business  affairs,  but  we  do  not 
understand  that  it  has  ever  been  held  that  any  inference  of 
undue  influence  in  the  matter  of  the  execution  of  a  will  by 
one  of  the  spouses  in  favor  of  the  other  can  be  drawn  from 
the  mere  existence  of  a  confidential  relation,  or,  in  other  words, 
that  by  reason  of  such  relation  alone,  the  beneficiary  is  called 
upon  to  assume  the  burden  of  showing  the  absence  of  any 
wndue  influence,  and  in  the  absence  of  such  showing  by  him 
the  will  may  be  set  aside.  Such  relationship  is,  of  course,  a 
matter  to  be  considered  in  connection  with  other  evidence 
tending  to  show  undue  influence,  and  sometimes,  in  view 
•of  the  nature  of  the  provisions  of  the  will  and  other  cir- 
cumstances, a  most  important  matter,  but  in  the  face  of  an 
^entirely  natural  and  reasonable  will  and  in  the  absence  of 
•other  evidence  tending  to  show  undue  influence,  is  not  suffici- 
•^ent  to  warrant  the  setting  aside  the  will.  This  general  ques- 
Ttion  was  fully  discussed  in  the  recent  case  of  Estate  of  Ricks, 
160  Cal.  450,  [117  Pac.  737],  and  it  was  there  declared  as 
follows :  "There  is  no  legal  suspicion  of  undue  influence  aris- 
ing from  the  existence  of  such  a  relationship,  which  imposes 
upon  the  son  the  necessity,  when  a  will  in  his  favor  is  attack- 
ed, of  assuming  the  burden  of  proof  that  he  had  not  unduly 
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influenced  his  mother  in  making  the  will.  The  confidential 
relation  and  the  opportunity  afforded  therefrom  to  exercise 
undue  influence  may,  of  course,  always  be  taken  into  consid- 
eration with  other  evidence,  when  the  question  of  undue  in- 
fluence is  in  issue.  But  the  relation  itself  and  opportunity 
are  not  sufficient  alone  to  warrant  a  finding  that  undue  in- 
fluence was  actually  exerted.  Proof  merely  that  confidential 
relations  existed  between  a  testator  and  the  main  beneficiary 
under  his  will  is  not  sufficient  to  destroy  its  validity,  but  there 
must  be  some  proof,  in  addition  to  the  relation,  of  facts  or 
circumstances  showing  the  use  of  that  relation  at  the  time 
the  will  was  made  overcoming  the  free  will  and  desire  of  the 
testator,  in  order  to  invalidate  the  testament." 

The  fact  that  Morcel  went  with  the  deceased  to  the  office 
of  the  lawyer,  when  she  executed  the  will,  and  was  present 
while  she  gave  her  directions  as  to  its  provisions,  and  while 
she  executed  the  same,  is,  of  course,  a  circumstance  to  be 
taken  into  consideration  in  determining  whether  there  was 
undue  influence.  There  is,  however,  nothing  to  indicate  that 
she  went  to  Mr.  Gomte's  office  at  the  instigation  or  request 
of  Morcel  beyond  the  fact  that  he  went  with  her,  and  he  said 
that  he  went  at  her  request  and  because  she  insisted  on  mak- 
ing a  will  and  did  not  know  where  Mr.  Comte,  who  had  pre- 
viously made  a  will  for  her,  then  had  his  office.  It  is  clear 
that  nothing  occurred  in  the  office  of  Mr.  Comte  that  indicated 
that  deceased  was  not  acting  entirely  in  accord  with  her  own 
desire,  uninfluenced  by  any  one,  and  in  view  of  the  circum- 
stances shown  by  the  record,  we  cannot  see  that  the  mere  fact 
that  Morcel  accompanied  her  to  the  office  and  was  present 
while  she  executed  the  will  afforded  any  ground  for  an  in- 
ference of  undue  influence. 

The  effort  to  show  that  Morcel  had,  as  it  is  put,  "the  master 
mind,"  and  unduly  controlled  or  had  the  power  to  unduly 
control  the  action  of  deceased,  was  not  sustained  by  any  sub- 
stantial evidence.  We  have  carefully  examined  the  evidence 
offered  in  this  regard  and  find  it  entirely  insufficient. 

The  same  may  properly  be  said  as  to  the  effort  to  show  that 
Morcel  endeavored  to  keep  the  deceased  and  contestant  apart. 
Concededly,  up  to  the  time  when  the  final  breach  occurred 
there  was  absolutely  nothing  to  indicate  any  desire  or  effort 
on  his  part  to  keep  deceased  and  contestant  away  from  one 


Digitized  by 


Google 


198  Estate  of  Moecel.  [162  Cal. 

another.  On  several  occasions  be  had  brought  them  together 
again  after  a  quarrel.  The  letter  written  to  the  husband  of 
contestant  immediately  after  the  final  quarrel  was  but  the 
natural  outburst  of  an  affectionate  husband  who  felt  that  his 
wife  had  been  outrageously  treated,  and  that  it  was  apparent 
that  it  was  useless  to  hope  that  the  mother  and  daughter 
would  get  along  peaceably  together,  and  that  any  meeting 
between  them  would  result  only  in  distressing  the  mother. 
Doubtless  he  retained  this  feeling  to  the  end,  but  the  only 
evidence  that  he,  subsequent  to  his  letter,  tried  to  prevent  a 
meeting,  was  the  incompetent  evidence  given  by  Madame  E. 
Couturier  to  the  effect  that  the  deceased  told  her  long  after 
the  execution  of  the  will  that  Morcel  told  her  "she  must  not 
call  to  see  her  daughter."  The  same  witness  testified  that  the 
deceased  told  her  that  she  did  not  speak  to  her  daughter,  that 
they  had  different  tastes  and  did  not  agree,  that  they  were 
both  very  angry  at  each  other,  and  that  the  last  quarrel  they 
had  made  her  sick  and  unhappy.  It  is  not  surprising,  in 
view  of  the  admitted  facts  as  to  the  relations  between  mother 
and  daughter,  and  the  effect  on  the  mother  of  intercourse 
with  the  daughter,  that  Morcel  should  have  advised  the  mother 
to  keep  away  from  her  daughter,  but  there  was  no  substantial 
showing  that  he  did  anything  more  in  that  behalf.  That 
neither  mother  nor  daughter  desired  to  meet  at  any  time  after 
the  final  quarrel  was  shown  plainly  enough. 

The  evidence  which  it  is  claimed  tends  to  show  that  Morcel 
prior  to  the  final  quarrel,  sought  to  instigate  differences  be- 
tween the  mother  and  daughter  by  remarks  calculated  to  in- 
spire jealousy  and  suspicion  on  the  part  of  the  mother,  with 
a  view  to  a  final  breach  between  them,  was  practically  all 
given  by  the  daughter.  In  view  of  the  conclusion  of  the 
jury,  we  must  assume  the  evidence  so  given  to  be  true,  but  it 
throws  very  little,  if  any,  light,  on  the  vital  question  of  undue 
influence  operating  at  the  time  of  the  execution  of  the  will. 

We  have  now  very  briefly  stated  the  matters  shown  by  the 
record  upon  which  contestant  must  rely  for  a  setting  aside  of 
this  will  on  the  ground  of  undue  influence.  In  the  light  of  the 
other  facts  shown  by  the  undisputed  evidence,  they  are  entire- 
ly insufficient  for  that  purpose.  At  the  time  of  the  making  of 
the  will,  the  mother  and  daughter,  never  bound  together  by 
the  ties  common  to  that  relation,  had  finally  separated  and 


Digitized  by 


Google 


Feb.  1912.]  Estate  of  Morcel.  199 

were  bitterly  antagonistic.  This  state  of  aflfairs  continued 
for  a  month  before  the  making  of  the  will,  and  was  ended  only 
by  the  death  of  the  mother  fifteen  months  after.  The  mother 
made  no  secret  of  her  intentions  to  keep  from  the  daughter 
the  property,  to  obtain  which  she  believed  was  the  only  reason 
for  any  show  of  affection  on  the  part  of  the  daughter.  The 
evidence  of  her  declarations  to  this  effect  to  others  than  Morcel, 
both  before  and  after  the  making  of  the  will,  was  uncontra- 
dicted. Under  the  circumstances,  Morcel  was  the  only  remain- 
ing natural  object  of  her  bounty.  The  evidence  does  not 
warrant  the  conclusion  that  she  was  weakened  as  to  either 
body  or  mind  by  age  or  disease  to  such  an  extent  as  to  render 
her  more  subject  to  the  influence  of  Morcel,  or  that  she  was 
in  fact  subject  to  his  control  in  matters  relating  to  her  prop- 
erty. There  was  no  concealment  of  the  fact  of  the  making 
of  the  will.  Deceased  made  no  secret  of  the  making  of  the 
will,  but  openly  declared  that  she  had  made  it  and  that  she 
had  left  her  daughter  only  ten  dollars  and  gave  her  reasons 
for  thus  cutting  the  daughter  off  with  a  nominal  bequest. 
Having  thus  made  such  a  will,  she  allowed  it  to  stand  for 
fifteen  months,  to  the  time  of  her  death,  without  any  ex- 
pression tending  to  indicate  a  change  in  her  desire  as  to  the 
disposition  of  her  property. 

In  the  face  of  these  facts  that,  in  view  of  the  evidence, 
cannot  be  disputed,  there  is,  in  our  opinion,  nothing  in  the 
evidence  relied  on  by  contestant  that  is  capable  of  doing  more 
at  the  most,  than  warranting  a  mere  suspicion  or  surmise  that 
undue  influence  may  have  been  exerted  in  the  matter  of  the 
execution  of  the  will.  This,  as  we  have  seen,  is  not  enough 
to  justify  the  setting  aside  of  a  will.  In  the  absence  of  proof 
reasonably  warranting  the  conclusion  that  the  execution  of 
the  will  has  been  obtained  by  undue  influence,  a  verdict  for 
the  contestant  on  that  ground  must  be  set  aside. 

The  judgment  and  order  denying  a  new  trial  are  reversed. 

Shaw,  J.,  Henshaw,  J.,  Lorigan,  J.,  Sloss,  J.,  and  Melvin, 
J.,  concurred. 

Rehearing  denied. 
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[Crim.  No.  1701.    In  Bank.— February  6,  1912.] 

In  the  Matter  of  MABEL  MAGINNIS,  sometimes  called 
Mabel  Hand,  on  Habeas  Corpus. 

JUVINILB  COUBT  LAW — TiTLB  OF   STATUTE — CONSTITirriONAL  LaW. — The 

"Juvenile  Coiyrt  Law"  of  1909  (Stats.  1909,  p.  213),  is  not  invalid 
as  being  in  conflict  with  section  24  of  article  IV,  of  the  constitu- 
tion, providing  that  '^every  act  shall  embraee  but  one  subject,  which 
subject  shall  be  expressed  in  its  title." 

Id. — Scopx  or  Act  Indicated  by  Title. — ^The  general  scope  of  that  act 
is  fairly  indicated  by  its  title,  reading  as  follows:  "An  act  con- 
eeming  dependent  and  delinquent  minor  children,  providing  for 
their  care,  custody  and  maintenance;  providing  for  their  commit- 
ment to  the  Whittier  State  School  and  the  Preston  State  School 
of  Industry,  and  the  manner  of  such  commitment  and  release  there- 
from; establishing  a  probation  committee  and  probation  officers  to 
deal  with  such  children,  and  fixing  the  salaries  of  probation  officers; 
providing  for  detention  homes  for  such  children;  providing  for  the 
punishment  of  persons  responsible  for,  or  contributing  to  the  depend- 
ency or  delinquency  of  children;  and  giving  to  the  superior  court 
jurisdiction  of  such  offenses,  and.  repealing  inconsistent  acts."  If 
there  are  any  provisions  of  that  act  not  covered  by  its  title,  their 
invalidity  would  not  affect  the  validity  of  the  law  aa  a  whole. 

Id. — Object  of  Constitutional  Requibement — ^CJonstbuction.— The 
constitutional  requirement  that  acts  should  contain  but  a  single 
subject,  which  should  be  expressed  in  the  title,  was  intended  to 
guard  against  the  inclusion  in  a  single  or  general  act  of  various 
disconnected  provisions.  Such  requirement  should  receive  a  reason- 
able and  not  a  narrow  construction;  and  does  not  prohibit  the  in- 
clusion, in  a  single  act,  of  a  number  of  specific  provisions,  all  design- 
ed to  aid  in  the  accomplishment  of  a  single  purpose. 

Id. — Object  of  Act  —  Appbofbiateness  of  Methods. — The  principal 
object  of  that  act  is  to  provide  for  the  proper  custody  and  educa- 
tion of  children  who  lack  the  care  and  control  deemed  essential  to 
their  right  development,  whether  or  not  their  situation  be  such  as 
to  be  likely  to  lead  them  to  actual  crime,  and  its  secondary  purpose 
is  to  provide  for  the  punishment  of  persons  responsible  for,  or 
contributing  to,  the  dependency  or  delinquency  of  children.  The 
methods  provided  by  the  act  are  appropriate  for  the  accomplishment 
of  such  purposes. 

Id. — Punishment  of  Offense — Jubisdiction  of  Supsbiob  Couet.— The 
offense  of  contributing  to  or  causing  delinquency  or  dependency 
being  created  by  the  act,  it  was  proper,  in  the  same  enactment,  to 
confer  jurisdiction  on  the  superior  court  for  its  punishment. 


Digitized  by 


Google 


Feb.  1912.]  Matter  of  Maginnis.  201 

Id. — ^BiPEAL  OP  Other  Statutes  Germane  to  Act. — The  repeal  of  other 
statutes  dealing  with  the  same  subject  is  germane  to  the  purpose  of 
any  act. 

Id. — Jurisdiction  of  Juvenilb  Court  —  Besidekce  of  Dependent 
Chiu)— Beview  on  Habeas  Corpus. — Where  the  petition  filed  in  the 
juvenile  court  avers  that  the  minor  whom  it  was  sought  to  havo 
declared  a  dependent  child  was  a  resident  of  the  state  of  California, 
and  the  court,  in  its  order  of  commitment  finds,  as  a  fact,  that  such 
allegation  is  true,  its  determination,  however  erroneous,  was  within 
its  jurisdiction,  and  cannot  be  reviewed  on  habeas  corpus. 

Id. — ^Jurisdiction  over  Non-resident  Child. — ^Whether  the  juvenile 
court  has  jurisdiction  of  a  minor  child  who  was  present  in  the  state, 
bat  who  did  not  have  a  technical  residence  therein,  is  not  decided. 

APPLICATION  for  a  writ  of  Habeas  Corpus  directed  to  the 
Children's  Agency  and  to  Katherine  Felton,  President  and 
Manager  thereof. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  B.  Lister,  for  Petitioner. 

Thomas  E.  Hayden,  W.  T.  Kearney,  and  T.  J.  Crowley,  for 
Respondent. 

SLOSS,  J. — ^A  writ  of  habeas  corpus  was  issued  by  this 
court  on  the  petition  of  Marie  Maginnis,  who  alleged  that 
Mabel  Maginnis,  a  minor  child,  was  unlawfully  restrained  of 
her  liberty  by  the  Children's  Agency. 

By  the  return  to  the  writ  it  appeared  that  under  proceed- 
ings instituted  by  one  Pairweather,  the  child,  aged  ten  years, 
had  been  brought  before  the  superior  court  of  the  city  and 
county  of  San  Francisco,  sitting  as  a  juvenile  court,  and  that 
after  a  hearing  an  order  had  been  made  finding  that  Mabel 
Maginnis  was  a  dependent  child,  and  committing  her  to  the 
care  of  the  Children's  Agency  until  the  further  order  of  the 
court.  The  petitioner  had  had  the  custody  of  the  child  prior 
to  the  proceedings  above  referred  to.  The  Children's  Agency 
is  a  branch  or  department  of  the  Associated  Charities  of  San 
Francisco,  a  corporation,  and  has  for  its  purpose,  among  other 
things,  the  caring  for  and  obtaining  homes  for  dependent  or 
neglected  children.  The  petition  for  the  writ  avers  that  the 
mother  of  the  child  resides  in  the  state  of  Montana,  and  that 
the  child  herself  is  a  resident  of  that  state. 
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The  proceedings  for  the  commitment  of  the  child  were 
taken  under  the  provisions  of  the  "Juvenile  Court  Law"  of 
1909  (Stats.  1909,  p.  213).  The  regularity  of  the  procedure 
leading  up  to  such  commitment  is  not  questioned,  the  peti- 
tioner's sole  contentions  being:  1.  That  the  Juvenile  Court 
Law  is  invalid  as  being  in  conflict  with  section  24  of  article  IV 
of  the  constitution,  providing  that  "Every  act  shall  embrace 
but  one  subject,  which  subject  shall  be  expressed  in  its  title" ; 
and,  2.  That  the  superior  court  had  no  jurisdiction  of  the 
child  by  reason  of  the  fact  that  the  residence  of  the  child's 
mother,  and  of  the  child  itself,  was  in  another  state. 

1.  The  title  of  the  act  in  question  reads  as  follows:  "An 
act  concerning  dependent  and  delinquent  minor  children,  pro- 
viding for  their  care,  custody  and  maintenance ;  providing  for 
their  commitment  to  the  Whittier  State  School  and  the  Pres- 
ton State  School  of  Industry,  and  the  manner  of  such  com- 
mitment and  release  therefrom;  establishing  a  probation 
committee  and  probation  officers  to  deal  with  such  children, 
and  fixing  the  salaries  of  probation  officers;  providing  for 
detention  homes  for  such  children;  providing  for  the  punish- 
ment of  persons  responsible  for,  or  contributing  to  the  de- 
pendency or  delinquency  of  children;  and  giving  to  the 
superior  court  jurisdiction  of  such  offenses,  and  repealing  in- 
consistent acts.*' 

The  general  scope  of  the  act  is  fairly  indicated  by  the  fore- 
going title.  Whether  or  not  it  contains  provisions  not  cov- 
ered by  the  title  is  a  question  which  does  not  now  concern 
us,  as  the  invalidity  of  such  provisions  would  not  affect  the 
validity  of  the  law  as  a  whole.  {Deyoe  v.  Superior  Covrt, 
140  Cal.  476,  488,  [98  Am.  St.  Rep.  73,  74  Pac.  28].)  The 
act  defines  dependent  and  delinquent  children,  confers  juris- 
diction of  the  matters  covered  by  the  act  upon  the  superior 
court,  which  is,  for  this  purpose,  designated  the  "juvenile 
court,"  defines  the  procedure  for  bringing  dependent  or  de- 
linquent children  under  the  jurisdiction  of  the  court,  and  pro- 
vides for  the  commitment  of  such  children,  during  minority  or 
for  a  shorter  period,  to  the  care  of  some  reputable  citizen  or 
child-caring  organization,  or  to  the  Preston  or  the  Whittier 
State  School.  It  authorizes  the  appointment  of  a  probation 
committee,  and  of  probation  officers,  to  assist  the  court  in  the 
performance  of  its  functions  and  the  execution  of  its  orders, 
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and  transfers  to  the  juvenile  court  a  certain  jurisdiction  over 
charges  of  crime  against  persons  under  the  age  of  eighteen 
years,  and  over  felony  charges  against  persons  between  the 
ages  of  eighteen  and  twenty  years.  It  further  makes  it  a 
misdemeanor  for  any  parent  or  other  person  having  the 
custody  of  a  dependent  or  delinquent  child  to  encourage, 
cause,  or  contribute  to  such  dependency  or  delinquency. 
Certain  earlier  acts  dealing  with  matters  covered  by  the  act 
in  question  are  repealed. 

The  petitioner  finds  in  this  act  and  in  its  title  four  distinct 
subjects,  which  she  enumerates  as  follows: — 

First,  the  act  "makes  provision  for  a  certain  state  charity 
to  provide  homes  for  the  care,  custody  and  maintenance  of 
dependent  and  delinquent  minor  children." 

Second,  it  "provides  for  the  punishment  of  persons  respon- 
sible for  or  contributing  to  the  dependency  or  delinquency  of 
children." 

Third,  "it  confers  jurisdiction  on  the  superior  court  of  such 
offenses,  which  the  act  declares  to  be  misdemeanors." 

Fourth,  "the  act  repeals  inconsistent  acts." 

The  constitutional  provisions  with  respect  to  the  titles  of 
acts  were  designed,  mainly,  "to  prevent  legislators  and  the 
public  from  being  entrapped  by  misleading  titles  to  bills 
whereby  legislation  relating  to  one  subject  might  be  obtained 
under  the  title  to  another."  {Abeel  v.  Clark,  84  Cal.  226,  [24 
Pac.  383].)  The  particular  requirement  that  acts  should  con- 
tain but  a  single  subject,  which  should  be  expressed  in  the 
title,  was,  no  doubt,  intended  to  guard  against  the  inclusion  in 
a  single  or  general  act  of  various  disconnected  provisions — a 
practice  which  might  well  prevent  the  consideration  upon  its 
own  merits  of  legislation  on  each  of  the  various  subjects  em- 
braced in  the  bill.  Thus,  the  constitution  of  New  Jersey  pre- 
fixes to  a  similar  provision  a  recital  that  its  purpose  is  "to 
avoid  improper  influences  which  may  result  from  intermixing 
in  one  and  the  same  act  such  things  as  have  no  proper  relation 
to  each  other."  (See  Cooley  on  Constitutional  Limitations,  7th 
ed.,  p.  203.)  All  of  these  limitations  are  to  receive  "a  reason- 
able, and  not  a  narrow  construction."  (Abeel  v.  Clarky  84 
Cal.  226,  [24  Pac.  383] ;  Ex  parte  LiddeU,  93  Cal.  633,  [29 
Pac.  251].) 

The  requirement  that  an  act  shall  not  contain  more  than  one 
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subject  does  not  mean  that  a  number  of  specific  provisions,  all 
designed  to  aid  in  the  accomplishment  of  a  single  purpose, 
may  not  be  united  in  one  act.  "The  general  purpose  of  these 
provisions,"  says  Cooley  (Const.  Lim.,  7th  ed.,  p.  205),  "is 
accomplished  when  a  law  has  but  one  general  object,  which 
is  fairly  indicated  by  its  title.  To  require  every  end  and 
means  necessary  or  convenient  for  the  accomplishment  of  this 
general  object  to  be  provided  for  by  a  separate  act  relating 
to  that  alone,  would  not  only  be  unreasonable,  but  would 
actually  render  legislation  impossible."  The  same  view  has 
been  expressed  by  this  court.  In  Ex  parte  Kohler,  74  Cal. 
38,  41,  [15  Pac.  436],  it  was  said:  "However  numerous  the 
provisions  of  an  act  may  be,  if  they  can  be  fairly  considered 
as  falling  within  the  subject-matter  of  legislation,  or  as  proper 
methods  for  the  attainment  of  the  end  sought  by  the  act, 
there  is  no  conflict  with  the  constitutional  provision.  .  .  ." 
And  constitutional  provisions  like  the  one  under  consideration 
have  universally  been  construed  in  accordance  with  the  ex- 
pressions just  quoted.  (See  cases  cited  in  Cooley  on  Con- 
stitutional Limitations,  7th  ed.,  p.  203.) 

The  question,  then,  is  whether  the  various  matters  covered 
by  the  act  and  indicated  by  its  title  are  cognate  to  the  main 
or  general  purpose  of  the  legislation.  "The  main  purpose  of 
the  act,"  as  was  said  by  this  court  in  NichoU  v.  Koster,  157 
Cal.  416,  [108  Pac.  302],  "is  to  provide  for  the  care  and 
custody  of  children  who  have  shown,  or  who  from  lack  of  care 
are  likely  to  develop,  criminal  tendencies,  in  order  to  have 
them  trained  to  good  habits  and  correct  principles."  The 
statement  might  perhaps  be  broadened  to  the  extent  of  saying 
that  the  act  aims,  as  its  principal  object,  at  the  proper  custody 
and  education  of  children  who  lack  the  care  and  control 
deemed  essential  to  their  right  development,  whether  or  not 
their  situation  be  such  as  to  be  likely  to  lead  them  to  actual 
crime.  This  is  the  purpose  declared  by  the  opening  words  of 
the  title,  viz.,  "an  act  concerning  dependent  and  delinquent 
minor  children,  providing  for  their  care,  custody  and  main- 
tenance." That  the  other  "purposes"  pointed  out  by  peti- 
tioner are  mere  adjuncts  to  this  main  end — ^means  to  facilitate 
its  proper  accomplishment — ^seems  to  us  perfectly  clear.  The 
second  purpose,  as  above  stated,  is  to  provide  for  "the  pun- 
ishment of  persons  responsible  for,  or  contributing  to,  the 
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dependency  or  delinquency  of  children."  It  needs  no  argu- 
ment to  show  that  the  existence  of  dependent  or  delinquent 
children  is  detrimental  to  the  best  interests  of  the  community. 
Ultimately,  of  course,  the  act  seeks  to  prevent  such  depend- 
ency or  delinquency.  One  method  of  doing  this  is  to  take  the 
child  out  of  the  custody  of  the  person  who  has  caused  or  per- 
mitted it  to  become  dependent  or  delinquent.  Another  is  to 
punish  the  person  who  is  responsible  for  the  condition  which 
is  sought  to  be  cured.  Both  methods  are  directly  related  to 
the  final  purpose  of  protecting  the  growing  generation  from 
conditions  detrimental  to  its  welfare. 

What  we  have  just  said  suflBciently  answers  the  point  that 
a  third  separate  subject  is  the  granting  to  the  superior  court 
of  jurisdiction  over  the  offense  of  contributing  to  or  causing 
delinquency  or  dependency.  If  the  oflfense  is  created  by  the 
statute,  it  is  certainly  proper,  in  the  same  enactment,  to  con- 
fer jurisdiction  to  punish  the  offense. 

Finally,  the  point  that  the  repeal  of  inconsistent  statutes 
forms  a  separate  subject  of  legislation  is  obviously  without 
merit.  The  enactment  of  a  law  works  a  repeal,  by  implica- 
tion, of  all  existing  statutes  plainly  inconsistent  with  it.  If 
this  be  so,  there  can  be  no  objection  to  a  declaration,  in  the 
law,  that  it  shall  have  the  effect  which  it  would  have  in  the 
absence  of  such  declaration.  But  in  any  view,  a  repeal  of 
other  statutes  dealing  with  the  same  subject  is  clearly  germane 
to  the  purpose  of  any  act.  (Cooley  on  Constitutional  Limita- 
tions, 7th  ed.,  p.  208.) 

2.  Petitioner's  second  point  is  that  the  juvenile  court  had 
no  jurisdiction  over  the  child,  because  said  child  was  a 
resident  of  the  state  of  Montana.  The  statute  does  not  limit 
the  power  of  the  court  to  children  who  have  a  technical 
residence  in  this  state.  By  section  3  the  action  of  the  court 
is  invoked  by  the  filing  of  a  petition  "showing  that  there  is 
within  the  county,  or  residing  within  the  county,"  a  depend- 
ent or  delinquent  child.  It  is  claimed,  however,  that,  regard- 
less of  the  declaration  of  the  statute,  the  principles  of  inter- 
national law  prohibit  the  courts  of  one  state  from  assuming 
guardianship  of  children  who  may  happen  to  be  within  the 
jurisdiction,  but  whose  legal  residence  or  domicile  is  else- 
where. The  decisions  in  this  court,  so  far  as  they  go,  are  to 
the  contrary.    In  De  la  Montanya  v.  De  la  Montanya,  112  Cal. 
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131,  [44  Pac.  354],  Temple,  J.,  delivering  the  opinion  of  the 
court,  says :  "I  do  not  doubt  that  the  mere  presence  of  infants 
within  the  jurisdiction  is  sufBcient  to  confer  jurisdiction, 
although  they  may  be  residents  of  another  state." 

But  it  is  not  necessary,  in  the  case  at  bar,  to  go  into  this 
question.  The  petition  of  Fairweather,  initiating  the  pro- 
ceedings in  the  juvenile  court,  alleges  that  the  minor  is  resid- 
ing in  the  city  and  county  of  San  Francisco,  and  the  order 
commiting  the  child  to  the  custody  of  the  Children's  Agency 
finds,  as  a  fact,  that  this  allegation  is  true.  The  petition,  there- 
fore, presented  to  the  juvenile  court  a  case  which,  under  any 
view,  was  within  its  jurisdiction,  and  the  court  had  power 
to  decide  whether  the  averments  of  jurisdictional  facts  were 
true.  Its  decision  on  the  facts,  however  erroneous,  cannot  be 
reviewed  on  habeas  corpus.  The  sufficiency  of  the  evidence 
to  sustain  the  finding  ''is  a  matter  into  which  we  cannot  in- 
quire upon  this  writ.  Under  the  writ,  the  court  can  only 
inquire  into  the  jurisdiction  to  find,  not  into  the  correctness 
of  the  findings  .  .  ."  Ex  parte  Spencer,  83  Cal.  460,  [17  Am. 
St.  Rep.  266,  23  Pac.  395]  j  Ez  parte  WUUams,  87  Cal.  78,  [24 
Pac.  602,  25  Pac.  248].) 

The  writ  is  dismissed,  and  the  minor  remanded  to  the 
custody  of  the  Children's  Agency,  pursuant  to  the  order  of 
commitment  of  the  juvenile  court. 

Angellotti,  J.,  Shaw,  J.,  Lorigan,  J.,  and  Henshaw,  J., 
concurred. 


[L.  A.  No.  2598.— In  Bank.— February  6,  1912.] 

R.     W.     CAMPBELL,    Appellant,    v.    Z.    B.     SHAFER, 

Respondent. 

•Taxation  —  Sale  foe  Excessive  Amount  of  Taxes  and  Costs — 
Vaudity  of  Deed — Burden  of  Proof  to  Show  Sale  for  Excess. 
— Asaumin^;  that  a  tax-deed  would  be  invalidated  bj  proof  that  the 
specific  amount  for  which  the  land  was  declared  therein  to  bo  sold 
to  the  state  was  twentj  cents  in  excess  of  the  taxes  and  costs  due 
on  the  property,  the  burden  of  proof  is  on  the  party  assailing 
the  deed  to  establish  such  fact,  unless  the  evidence  thereof  is  fur- 
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nished  bj  the  deeds  themselyeB  from  the  tax-coUeetor  to  the  state 
or  from  the  state  to  the  purchaser  of  the  land. 

Id. — Recitai^  in  Deed— Amount  Due  for  Taxes  and  Costs — EfTBCT 
OF  Becitals  as  Evidence. — There  is  nothing  in  the  taxation  law 
that  requires  the  deed  from  the  tax-collector  to  the  state  to  recite 
the  amount  due  for  taxes,  costs,  and  charges  or  that  warrants  the 
court  in  accepting  such  a  recital  in  the  deed  as  evidence  of  the 
amount  due.  The  law  nowhere  provides  either  expressly  or  by 
implication,  that  such  deed  to  the  state  should  be  even  prima  facie 
evidence  of  all  the  facts  recited  therein. 

Id. — Recitals  of  Matters  not  Required  by  Revenue  Laws. — As  to  the 
matters  expressly  required  to  be  recited  in  such  deed  by  sections 
3785  and  3786  of  the  Political  Code,  the  recitals  constitute  at  least 
prinui  facie  evidence;  as  to  other  matters  that  may  be  recited 
therein  the  deed  furnishes  no  evidence  of  the  truth  of  the  recitals. 

Id. — Certificate  of  Sale— Recital  of  Amount  and  Year  of  Assess- 
ment.— The  provision  of  section  3776  of  the  Political  Code  requir- 
ing the  certificate  of  sale  to  state  "the  amount  and  year  of  the 
assessment'*  cannot  reasonably  be  construed  as  requiring  it  to  recite 
the  amount  of  taxes,  or  taxes  and  costs  and  charges  due  at  the 
time  of  the  sale.  That  requirement  is  the  same  as  the  requirement 
of  section  3785  of  that  code,  that  the  deed  shall  give  "the  assessed 
value  and  year  of  the  assessment,"  and  does  not  refer  to  the 
amount  of  tax,  or  taxes,  costs,  etc.,  due. 

Id. — Recttal  of  Amount  Due  for  Taxes  and  Costs — Invauditt  of 
Deed. — The  invalidity  of  a  deed  to  the  state  for  delinquent  taxes, 
on  the  ground  that  the  land  was  sold  for  an  amount  in  excess  of  the 
actual  amount  due  on  account  of  taxes,  costs,  etc.,  cannot  bo  predi- 
cated solely  upon  a  recital  as  to  the  amount  due  in  the  deed. 

Idc— Description  in  Assessment — Uncertainty  Cured  by  Evidence 
OF  Identification. — Standing  alone  and  unaided  by  other  evidence, 
a  description  of  land  in  an  assessment  and  in  all  the  tax  pro- 
ceedings, as  "In  the  city  of  Los  Angeles,  Main  Street  Tract,  Lot  3, 
Block  A,"  is  insufficient  for  uncertainty.  Such  description  may  be 
aided  and  the  land  intended  to  be  assessed  sufficiently  identified  by 
uncontradicted  evidence  that  there  was  in  that  city  only  one  tract 
of  land  known  and  designated  as  the  Main  Street  Tract,  a  map  of 
which  was  on  record  in  the  recorder's  office,  and  that  lot  3,  block  A, 
was  clearly  marked  and  designated  thereon. 

Id.—Sale  by  State — Mailing  Notice  to  Person  Last  Assessed— 
Post-office  Address  not  Known  to  Tax-Collector — Recitals  in 
Desd-~Presumftion.— Where  a  deed  from  the  state  for  land  ac- 
quired by  it  for  delinquent  taxes  recites  that  the  address  of  the 
person  to  whom  the  property  was  last  assessed  was  unknown,  and  that 
a  copy  of  the  notice  of  sale  by  the  state  was  not  mailed  to  him, 
it  must  be  assumed,  in  accordance  with  the  presumptJon  of  the  due 
performance  of  official  duty,  if  no  address  is  given  on  any  assess- 
ment,  and  in  the  absence  of  evidence  to   the  contrary,  that  the 
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address  of  such  person  was  not  known  to  the  tax-collector,  and  that 
eonsequcntlj  the  mailing  of  such  a  notice  was  not  required  under 
section  3897  of  the  Political  Code. 
Id. — Long  Besidekce  of  Person  Assessed  at  same  Location. — The 
mere  fact  that  such  person  had  in  fact  resided  for  a  number  of 
years  at  a  certain  locality  in  the  citj  in  which  the  land  assessed 
was  situated  would  not  be  sufficient  to  evercome  the  force  of  this 
presumption. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Charles  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Walter  J.  Horgan,  and  C.  A.  Stice,  for  Appellant. 

Hester,  Merrill  &  Craig,  for  Respondent. 

ANGELLOTTI,  J.,  This  is  an  appeal  from  a  judgment  in 
favor  of  defendant,  and  from  an  order  denying  plaintiff's 
motion  for  a  new  trial,  in  an  action  brought  by  plaintiff  to 
quiet  his  alleged  title  to  a  lot  of  land  in  the  city  of  Los  An- 
geles, being  lot  3  in  block  A,  of  the  "Main  Street  Tract,"  in 
said  city.  The  answer  denied  plaintiff's  claim  of  ownership 
and  also  denied  that  defendant's  claim  to  said  property  is  with- 
out right.  The  trial  court  found  that  plaintiff  was  not  the 
owner  of  said  property.  The  question  presented  by  this 
appeal  is  whether  the  evidence  is  suflBcient  to  support  such 
finding.    There  is  no  conflict  in  the  evidence  given  on  the  trial. 

Plaintiff's  claim  is  based  entirely  on  an  attempted  sale  of 
said  property  by  the  state  to  him  on  June  10, 1908,  on  account 
of  non-payment  of  state  and  cormty  taxes  thereon  for  the  year 
1898.  It  is  claimed  that  plaintiff  acquired  no  title  there- 
rmder  for  three  reasons,  which  will  be  considered  in  the  order 
in  which  they  are  stated  in  defendant's  brief. 

1.  It  is  claimed  that  the  deed  of  the  property  to  the  state 
made  July  2,  1904,  under  the  provisions  of  section  3785  of  the 
Political  Code,  is  void,  because  the  sale  to  the  state  for  the 
delinquent  taxes  of  1898,  made  July  1,  1899,  upon  which  sale 
such  deed  was  based,  was  thereby  shown  to  be  for  a  larger 
amount  than  the  legal  charges  then  existing  against  the  prop- 
erty. 
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It  may  be  assumed  for  all  the  purposes  of  this  decision  that 
proof  that  the  specific  amount  for  which  the  land  was  de- 
clared by  the  deed  to  be  sold  to  the  state  was  twenty  cents  in 
excess  of  the  taxes  and  costs  actually  due  on  the  property 
would  invalidate  the  sale.  In  the  face  of  the  deeds,  that  by 
the  tax-collector  to  the  state  and  that  from  the  state  to  plain- 
tiff, the  burden  of  proof  was  on  defendant,  however,  to  estab- 
lish this  fact,  unless  such  deeds  themselves  furnished  the 
evidence  thereof.  The  deed  from  the  state  to  plaintiff  did 
not  recite  anything  inconsistent  with  the  conclusion  that  the 
amount  for  which  the  property  was  declared  to  be  sold  to  the 
state  of  California,  viz.,  ninety-two  cents,  was  the  exact 
amount  then  due  for  taxes,  costs,  and  charges.  The  only 
evidence  relied  upon  by  defendant  in  this  connection  consists 
of  certain  recitals  in  the  deed  to  the  state,  together  with  proof 
that  the  first  installment  of  the  tax  for  the  year  1898  was,  in 
fact,  paid.  The  record  furnishes  no  other  evidence  throwing 
any  light  upon  the  question  of  the  amount  of  tax,  costs,  and 
charges  remaining  unpaid.  The  deed  to  the  state  did  contain 
recitals  to  the  effect  that  the  amount  of  the  tax  levied  on  the 
property  for  the  year  1898  was  forty  cents,  that  such  amount 
was  segregated  into  two  installments  in  accordance  with  law, 
viz.,  one  half  or  twenty  cents  each,  that  the  costs  and  charges 
which  have  since  accrued  amount  to  two  cents,  and  that  the 
second  installment  only  had  not  been  paid.  This  would  show 
only  twenty-two  cents  still  due  for  taxes  and  costs,  with  the 
further  sum  of  fifty  cents  chargeable  under  section  3770  of 
the  Political  Code,  making  in  all  seventy-two  cents,  while  the 
deed  recites  that  the  property  was  sold  to  the  state  for  the 
amount  of  ninety-two  cents,  which  would  be  twenty  cents  too 
much.  But  we  find  nothing  in  the  law  that  warrants  a  court 
in  accepting  these  recitals  as  to  the  amount  of  taxes,  costs,  and 
chaises  due  as  evidence  of  the  amount  due.  It  was  nowhere 
provided  either  expressly  or  by  implication  that  such  deed  to 
the  state  should  be  even  prima  facie  evidence  of  all  the  facts 
recited  therein.  The  law  expressly  required  the  recital  of 
certain  specified  matters  in  such  deed  (Pol.  Code,  sees.  3785 
and  3786),  and  as  to  such  matters,  of  course,  the  recitals  con- 
stituted at  least  prima  facie  evidence  of  the  facts  stated  there- 
in. There  was  nothing  in  the  law  giving  such  effect  to  any 
other  recital.     The  deed  itself,  containing  the  necessary  re- 
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citals,  was  expressly  made  primary  evidence  of  certain  things 
and  conclusive  evidence  of  other  things  (Pol.  Code,  sees.  3786 
and  3787),  but  there  was  nothing  effectual  to  make  recitals 
as  to  matters  not  required  to  be  stated  in  the  deed  evidence 
of  the  truth  of  such  recitals.  The  law  practically  prescribed 
the  form  of  the  tax-collector's  deed  to  the  state,  so  far  as 
recitals  are  concerned,  and  by  its  enumeration  of  the  things 
that  should  be  recited  rendered  attempted  recitals  as  to  all 
other  matters  superfluous  and  ineflfectual  for  any  purpose. 
A  consideration  of  the  requirements  of  the  law  as  to  the 
recitals  to  be  made  in  such  a  deed  forces  us  to  the  conclusion 
that  it  was  nowhere  required  that  the  amount  of  taxes  due,  or 
taxes,  costs,  and  charges  due,  should  be  stated  in  such  a  deed. 
Section  3785  of  the  Political  Code  required  that  the  deed 
should  recite  (a)  the  name  of  the  person  assessed  (when 
known),  (b)  the  date  of  sale,  (c)  a  description  of  the  land 
sold,  (d)'  the  amount  for  which  it  was  sold,  (e)  that  it 
was  sold  for  delinquent  taxes,  giving  the  assessed  value 
and  the  year  of  assessment,  (f)  the  time  when  the  right 
of  redemption  had  expired,  (g)  and  that  no  person  had 
redeemed  the  property  within  the  time  allowed  by  law 
for  its  redemption.  Obviously  there  was  nothing  herein 
to  require  a  recital  of  the  amount  actually  due  on  ac- 
count of  taxes,  costs,  and  charges.  Section  3786  of  the 
Political  Code,  provided  that  "the  matters  recited  in  the 
certificate  of  sale  must  be  recited  in  the  deed."  As  it  stood 
from  the  time  when  the  system  of  selling  to  the  state  all  prop- 
erty delinquent  for  taxes  was  inaugurated,  section  3776  of 
the  Political  Code  provided  that  the  certificate  of  sale  must 
be  dated  on  the  day  of  sale  and  must  state,  (a)  when  known, 
the  name  of  the  person  assessed,  (b)  a  description  of  the  land 
sold,  (c)  that  it  was  sold  for  delinquent  taxes  to  the  state, 
(d)  "the  amount  and  year  -  of  the  assessment"  (e)  and 
when  the  state  will  be  entitled  to  a  deed.  Up  to  the  year  1911, 
section  3785  of  the  Political  Code  was  a  more  recently  enacted 
statute  than  section  3786  of  the  Political  Code  which  had 
never  been  amended  since  its  original  enactment  in  1872,  and 
it  may  well  be  argued  that  the  amendment  of  section  3785 
making  the  section  state  what  the  deed  to  the  state  shall  con- 
tain took  the  place  of  section  3786  in  so  far  as  that  section 
required  the  deed  to  recite  the  matters  recited  in  the  certificate 


Digitized  by 


Google 


Feb.  1912.]  Campbell  v.  Shapbr.  211 

of  sale.  Be  that  as  it  may,  we  do  not  think  section  3776  of  the 
Political  Code  can  reasonably  be  construed  as  requiring  the 
certificate  of  sale  to  recite  the  amount  of  taxes,  or  taxes  and 
costs  and  chaises  due  at  the  time  of  the  sale.  The  only  por- 
tion of  the  section  upon  which  the  pretense  of  a  claim  to  that 
effect  can  be  based  is  the  portion  requiring  the  certificate  to 
state  "the  amount  and  year  of  the  assessment."  The  word 
''assessment"  is  used  throughout  our  revenue  law  as  meaning 
something  entirely  different  from  "tax,"  and  where  the  tax 
is  referred  to  it  is  referred  to  as  **tax"  or  "taxes."  Giving  to 
the  word  the  meaning  it  clearly  has  throughout  our  revenue 
law,  the  requirement  that  the  certificate  shall  state  "the 
amount  and  the  year  of  the  assessment"  is  the  same  as  the  re- 
quirement of  section  3785  of  the  Political  Code,  that  the  deed 
shall  give  "the  assessed  value  and  the  year  of  assessment,"  and 
does  not  refer  to  the  amount  of  tax,  or  tax,  costs,  etc.,  due. 
This  was  expressly  held  by  the  district  court  of  appeal  for  the 
first  district  in  Origgs  v.  Hartzoke,  13  Cal.  App.  429,  433, 
[109  Pac.  1104],  in  which  case  a  petition  to  have  the  cause 
heard  here  after  decision  by  such  court  was  denied  by  this 
court.  It  follows  that  there  was  not  evidence  before  the  trial 
court  to  support  a  conclusion  that  the  land  was  declared  by 
the  deed  to  be  sold  to  the  state  for  an  amount  in  excess  of  the 
actual  amount  due  on  account  of  taxes,  costs,  etc. 

2.  It  is  claimed  that  the  description  of  the  land  upon  the 
assessment-roll,  in  the  deeds  and  in  all  the  tax  proceedings, 
was  insuflScient  for  want  of  certainty.  The  description 
throughout  the  proceedings  was  as  follows:  "In  the  city  of 
Los  Angeles,  Main  Street  Tract,  Lot  3,  Block  A."  In  regard 
to  this  claim  the  district  court  of  appeal  for  the  second  district 
said,  in  deciding  this  case : 

"Standing  alone  and  unaided  by  other  evidence,  this  de- 
scription is  concededly  insuflicient.  {Baird  v.  Monroe,  150 
Cal.  560,  [89  Pac.  352] ;  MiUer  v.  Williams,  135  Cal.  183,  [67 
Pac.  788] ;  Best  v.  Wohlford,  144  Cal.  733,  [78  Pac.  293].) 
Notwithstanding  this  prima  facie  insufficiency  in  description, 
plaintiff,  in  aid  of  the  same  and  for  the  purpose  of  showing 
that  the  description  was  in  fact  sufficient,  offered  in  evidence, 
without  objection,  a  map  recorded  in  book  30,  page  41,  Mis- 
cellaneous Records  of  the  Recorder's  OflSce  of  the  County  of 
Los  Angeles,  which  map  had  indorsed  thereon  the  following: 
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*Map  of  the  Main  St.  Tract,  being  the  east  %  of  the  south- 
west %  of  the  southeast  i/4  of  section  7,  T.  2  S.  B.  13  W.  S.  B. 
M.  Surveyed  by  Jno.  Goldsworthy,  County  Surveyor,  1888. 
Scale,  100  ft,  to  1  in.  Variation,  14**  50^  east.'  Delineated 
upon  this  map  are  lots,  blocks,  and  streets,  together  with  the 
lines  and  dimensions  thereof.  Lot  3  of  block  A  is  clearly 
delineated  thereon  as  being  a  lot  with  a  specified  width  and 
depth  fronting  on  Main  Street.  This  was  followed  by  the 
uncontradicted  evidence  of  the  county  recorder  to  the  eflfect 
that  this  was  the  only  map  in  his  office  of  any  tract  of  land  in 
the  city  of  Los  Angeles  and  designated  and  known  as  the 
'Main  Street  Tract.'  Inasmuch  as  the  lot  was  described  as 
being  in  the  Main  Street  Tract  in  the  city  of  Los  Angeles,  and 
it  being  made  to  appear  that  there  is  in  said  city  only  one  tract 
so  known  and  designated,  map  of  which  is  of  record  in  the 
county  recorder's  office,  and  that  lot  3,  block  A,  is  clearly 
marked  and  designated  thereon,  it  must  follow  that,  aided  by 
such  evidence,  the  description  contained  in  the  assessment 
offered  sufficient  means  for  the  identification  of  the  property. 

"It  is  true  that  defendant  offered  in  evidence  another  map 
entitled  'Main  Street  Tract'  shown  to  be  recorded  in  book  21, 
page  7,  Miscellaneous  Records  of  the  Recorder's  Office  of  Los 
Angeles  Coimty,  but  since  it  was  shown  by  the  uncontradicted 
evidence  of  the  county  recorder  that  the  map  so  designated 
and  recorded  in  book  30,  page  41,  Miscellaneous  Records,  was 
the  only  map  or  subdivision  of  lands  situated  in  the  city  of 
Los  Angeles,  it  must  necessarily  follow  that  the  map  so 
offered  by  defendant  and  recorded  in  book  21,  page  7,  was  a 
plat  and  subdivision  of  lands  outside  the  city,  to  which  the 
assessment,  since  it  described  the  lot  as  situated  within  the 
city,  could  have  no  reference." 

We  are  satisfied  with  this  statement  and  adopt  the  same  as 
a  part  of  this  opinion.  It  may  properly  be  said  that  there  is 
no  pretense  in  this  case  that  the  Main  Street  Tract  shown  by 
the  map  recorded  in  book  21,  page  7,  is  located  within  the  city 
of  Los  Angeles,  and  there  is  nothing  about  the  map  itself  to  so 
suggest.  In  view  of  the  evidence  introduced  on  the  trial,  evi- 
dence sanctioned  by  the  decisions  cited  by  the  district  court 
of  appeal,  in  the  foregoing  quotation,  the  description  of  the 
land  was  certain  and  definite  and  sufficient  to  answer  all  the 
requirements  of  the  law. 
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3.  It  is  claimed  that  the  requirement  of  section  3897  of  the 
Political  Code,  as  to  the  mailing  of  a  copy  of  the  notice  of  the 
sale  by  the  state  to  the  party  to  whom  the  land  was  last 
assessed  next  before  the  sale,  at  his  last  known  post-office 
address,  was  not  complied  with,  and  that  the  attempted  sale 
by  the  state  to  plaintiff  must  therefore  he  held  ineffectual  in 
accord  with  the  rule  declared  in  Smith  v.  Furlong,  160  Cal. 
522,  [117  Pac.  527]. 

No  copy  of  such  notice  was  mailed  to  any  person,  the  deed 
of  the  state  reciting  substantially  that  the  address  of  such 
party  being  unknown,  a  copy  of  such  notice  was  not  mailed, 
and  the  deputy  tax-collector  having  charge  of  such  matters 
testifying  that  no  notice  of  such  sale  was  at  any  time  sent  or 
mailed  to  the  owner  of  the  property  or  to  the  person  to  whom 
the  same  was  last  assessed.  It  was  shown  that  the  last  assess- 
ment of  the  property  was  that  for  the  year  1904,  and  that 
the  property  was  then  assessed  to  "Mary  B.  Scott,"  the  same 
person  to  whom  under  the  name  "May  B.  Scott,"  it  was 
assessed  for  the  year  1898.  Said  Mary  B.  Scott,  who  was 
sometimes  called  "May  B.  Scott,"  had  at  all  times  since  before 
the  year  1897  resided  at  No.  687  Burlington  Avenue  in  the 
city  of  Los  Angeles.  The  assessment  for  the  year  1898  did 
not  show  her  address  as  required  "if  known"  by  subdivision 
1  of  section  3650  of  the  Political  Code,  and  it  was  not  made  to 
appear  that  any  subsequent  assessment  showed  any  address, 
or  that  any  address  could  be  ascertained  from  any  of  the  tax 
records.  If  no  address  is  given  on  any  assessment,  in  the 
absence  of  evidence  to  the  contrary  it  must  be  assumed,  in 
accord  with  the  presumption  of  law  that  official  duty  has  been 
regularly  performed  (Code  Civ.  Proc,  sec.  1963,  subd.  15), 
that  the  address  of  the  person  assessed  was  not  known  to  the 
assessing  officer.  The  mere  fact  that  such  person  had  in  fact 
resided  at  a  certain  place  in  the  city  of  Los  Angeles  for  a 
number  of  years  would  not  be  sufficient  to  overcome  the  force 
of  this  presumption.  By  section  3898  of  the  Political  Code, 
the  recitals  in  the  deed  from  the  state  to  the  purchaser  are 
made  "prima  fade  evidence  of  all  facts  recited  therein,"  and 
there  is  absolutely  nothing  in  the  evidence  given  on  the  trial 
to  overcome  the  effect  of  the  recital  in  such  deed,  which  was 
substantially  and  practically  that  there  was  no  "last  known 
post-office  address."    As  was  substantially  said  by  the  district 
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court  of  appeal,  the  law  does  not  contemplate  the  performance 
of  impossibilities,  and  where  there  is  no  known  post-office  ad- 
dress such  fact  is  sufficient  excuse  for  the  failure  to  mail  a 
notice,  and  the  deed  from  the  state  will  not  be  invalidated  by 
reason  of  such  failure. 

It  is  not  essential  to  a  decision  on  this  appeal  to  determine 
whether  evidence  aliunde  the  tax  records  is  competent  for  the 
purpose  of  showing  that  there  was  in  fact  a  post-office  address 
known  to  the  tax-collector,  or  which  with  the  exercise  of 
reasonable  diligence  would  have  been  known  to  him,  and  as 
that  question  has  not  been  fully  argued,  we  deem  it  advisable 
not  to  consider  it  at  this  time. 

Referring  again  to  the  first  point  discussed  in  this  opinion, 
if  on  a  new  trial  it  is  shown  by  the  evidence  that  the  amount 
for  which  the  property  was  in  fact  sold  to  the  state,  viz :  the 
amount  of  tax,  penalties,  costs,  and  charges,  then  due,  was  less 
than  the  amount  stated  in  the  deed  to  the  state  as  the  con- 
sideration for  said  sale  to  the  state,  the  question  will  then  be 
presented  of  the  eflfect  of  a  failure  to  recite  correctly  in  the 
deed  a  matter  expressly  required  to  be  recited  therein  by  the 
law  then  in  force. 

What  we  have  said  disposes  of  all  the  points  made  by  de- 
fendant in  support  of  the  judgment. 

The  judgment  and  order  denying  a  new  trial  are  reversed. 

Sloss,  J.,  Shaw,  J.,  Henshaw,  J.,  and  Melvin,  J.,  concurred. 
Behearing  denied. 


[L.  A.  No.  2772.    Department  Two.— Pebniary  7,  1912.] 

SARAH  J.  TEDPORD,  Appellant,  v.  MAIME  L.  EICHLER 
et  al.,  Respondents. 

Deed  —  Delivery  to  Grantee  —  EvroENCE  —  Quieting  Title. — In  an 
action  to  quiet  title,  the  evidence,  although  conflicting,  is  held  to 
show  that  the  grantor  of  the  land  in  controversy,  shortly  before  his 
death,  actually  delivered  the  deed  therefor  to  the  grantee  named 
therein,  and  is  therefore  sufficient  to  support  a  judgment  in  favor  of 
the  Bnccessors  in  interest  of  such  grantee. 
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Ib. — ^BxrusAL  OF  New  Twai>-Newlt  Discovered  Evidence  or  Grant- 
OB*B  WiLU — ^In  such  action,  it  was  not  «rror  to  refuse  to  grant  a 
new  trial  on  account  of  the  newly  discovered  evidence  of  a  will  of 
the  deceased  grantor,  made  a  few  days  before  his  death,  which  dis- 
closes no  attempt  to  specifically  devise  the  property  in  controversy. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
George  H.  Button,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

G.  L.  Whitham,  for  Appellant. 

D.  C.  Surrey,  and  Harris  &  Swanwick,  for  Respondents. 

HENSHAW,  J. — The  action  was  to  quiet  title.  Judgment 
passed  for  defendants  and  from  that  judgment  and  from 
the  order  denying  her  motion  for  a  new  trial  plaintiff  appeals. 

Certain  of  the  matters  hereinafter  stated  appear  only  in- 
ferentially  from  the  record,  and  there  may  possibly  be  error  in 
the  declarations  concerning  some  of  them.  The  essential  facts, 
however,  are  made  sufiSciently  plain.  A.  C.  Tedford  at  the 
time  of  his  death  was  living  with  Emily  J.  Tedford,  who  was, 
or  was  reputed  to  be,  his  wife,  and  in  the  household  were 
children  of  Emily.  Tedford  and  Emily  seemed  to  have  been 
tenants  in  common  of  the  land  here  in  controversy.  However 
that  may  be,  the  contention  of  plaintiff  is  that  they  made 
deeds  to  the  property  in  controversy,  each  to  the  other,  de- 
posited those  deeds  in  escrow  with  one  Doctor  Pasig,  to  be 
delivered  to  the  survivor  upon  the  death  of  either;  that  this 
delivery  to  Pasig  was  not  irrevocable ;  that  after  the  death  of 
Tedford,  upon  request.  Doctor  Pasig  delivered  the  sealed 
package  to  Emily,  who  placed  of  record  the  deed  from  Ted- 
ford to  herself.  It  is  contended  that  there  was  no  delivery, 
under  the  authority  of  Young's  Estate,  123  Cal.  337,  [55  Pac. 
1011],  and  Kennsy  v.  Parks,  125  Cal.  146,  [57  Pac,  772]. 
Upon  the  other  hand,  however,  for  respondents,  it  is  shown, 
that  quite  independent  of  this  transaction,  Mr.  Surrey,  the 
attorney  for  the  Tedfords,  visited  them  a  few  days  before 
Tedford's  death,  that  Tedford  declared  to  him  that  he  had 
made  a  deed  of  the  property  to  his  wife  Emily,  that  his  wife 
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had  the  deed,  that  at  Mr.  Surrey's  suggestion  Mrs.  Emily  Ted- 
ford  brought  the  deed  into  the  room,  restored  it  to  the  pos- 
session of  Mr.  Tedford,  who  then,  in  the  presence  of  Mr. 
Burrey,  made  redelivery  of  it  to  Mrs.  Tedford,  who  took  it, 
retained  possession  of  it,  and  caused  it  to  be  recorded.  This 
evidence,  notwithstanding  the  conflict,  believed  as  it  was  by 
the  trial  court,  supports  the  judgment  which  it  rendered.  The 
asserted  error  of  the  court  in  permitting  the  introduction  in 
evidence  of  a  will  of  the  deceased  Tedford  is  without  signifi- 
cance for,  if  error,  the  admitted  evidence  was  entirely  foreign 
to  the  testimony  of  Mr.  Burrey  upon  which  the  court  based 
its  decision. 

Upon  motion  for  a  new  trial,  affidavits  of  newly  discovered 
evidence  were  offered,  and  counter  affidavits  thereto  filed. 
These  affidavits  are  to  the  effect  that  plaintiff,  who  appears 
to  be  the  true  wife  of  the  deceased,  had  but  recently  discovered 
that  Tedford  made  a  will  a  few  days  before  his  death,  and 
this  affidavit  is  accompanied  by  the  production  of  the  will  and 
by  affidavits  of  those  who  were  witnesses  to  its  making.  The 
counter  affidavits  are  to  the  effect  that  the  people  who  de- 
clared themselves  to  have  been  witnesses  were  not  at  the  Ted- 
ford home  during  the  time  prior  to  his  death  at  which  it  is 
declared  the  will  was  made,  and  that  Tedford  at  that  time  was 
incapable  of  writing  a  will.  The  will  itself  discloses  no  at- 
tempt to  devise  specifically  the  property  in  controversy.  It  is 
a  mere  inference,  even  assuming  the  validity  of  the  will,  that 
it  contemplated  the  devise  of  this  particular  real  estate.  The 
action  is  in  equity.  All  this  evidence  would  be  addressed 
to  the  judge  sitting  as  a  chancellor.  It  is  clear  that  he  either 
discredited  these  affidavits  or  believed,  as  he  well  might,  that 
if  they  were  true  they  would  not  countervail  against  the  tes- 
timony of  Mr.  Burrey  of  a  delivery  of  the  deed  to  this  precise 
property.  It  was  not  error,  therefore,  to  deny  the  motion  for 
a  new  trial. 

For  these  reasons  the  judgment  and  order  appealed  from 
are  affirmed. 

Lorigan,  J.,  and  Melvin,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[L.  A.  No.  2754.    Department  Two.— February  8,  1912.] 

OSWALD  KEHLET  and  J.  H.  SMITH,  AppeUants,  ▼. 
CHAELES  A.  BERGMAN  et  al.,  Defendants;  JEAN- 
NETTE  APION,  Respondent. 

Taxation — Sale  bt  Statx — Nones  of  Sale  to  Person  Last  Assessed 
— Tax-collector's  Duty  to  Ascertain  Address — Outside  Sources 
OF  Information. — ^Where  real  property  acquired  by  the  state  for 
delinquent  taxes  is  sold  by  the  tax-collector  in  pursuance  of  section 
3897  of  the  Political  Code,  and  the  post-ofSce  address  of  the  person 
to  whom  the  property  was  last  assessed  fails  to  appear  on  the 
assessment-roll,  and  is  not  in  fact  known  to  the  tax-collector,  it  is 
not  essential  to  the  validity  of  the  sale  that  such  official  should  resort 
to  outside  sources  of  information  to  learn  the  address,  in  order  to 
mail  the  notice  of  the  sale  as  provided  by  that  section.  His  inquiry, 
BO  far  as  the  records  of  the  assessor's  office  are  concerned,  need  only 
extend  to  an  inspection  of  the  assessment-rolls  from  the  date  of  the 
delinquent  assessment  to  that  made  last  before  the  sale. 

Id.— Description  in  Assessment — ^Reference  to  Becordsd  Maps. — A 
description  in  an  assessment  which  accurately  describes  the  land  in 
accordance  with  a  recorded  map  is  valid  and  sufficient  to  charge 
the  owners  with  notice,  notwithstanding  they  acquired  their  title  to 
the  land  by  a  description  making  reference  to  another  map  of  later 
record. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Charles  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Walter  J.  Horgan,  tod  C.  A.  Stice,  for  Appellants. 

Charles  Lantz,  for  Respondent. 

HENSHAW,  J.— This  action  is  to  quiet  title.  It  is  brought 
by  plaintiffs  claiming  under  a  tax  title  from  the  state  against 
defendants,  owners  of  the  land  at  the  time  the  assessment  for 
which  the  property  was  sold  became  delinquent.  Judprment 
passed  for  defendants  and  from  that  judgment  and  from  the 
order  denying  their  motion  for  a  new  trial  plaintiffs  appeal. 

The  notice  contemplated  by  section  3897  of  the  Political 
Code  was  not  mailed,  the  deeds  reciting  that  the  addresses  of 
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the  owners  were  unknown.  It  is  contended  in  support  of  the 
judgment  that  upon  the  authority  of  Smith  v.  Furlong,  160 
Cal.  522,  [117  Pac.  527],  the  failure  to  send  this  notice,  the 
post-office  addresses  of  the  defendants  being  known,  was  fatal 
to  the  validity  of  the  deed.  The  court  made  no  specific  find- 
ing upon  the  jnatter,  but  the  following  unquestioned  facts  are 
disclosed  by  the  evidence:  The  delinquent  assessment  for 
which  the  property  was  sold  was  levied  in  1896.  Neither  the 
assessment-roll  for  that  year,  nor  for  any  succeeding  year, 
down  to  and  including  the  last  assessment  next  before  the 
sale,  disclosed  the  residence  or  the  ''last  known  post-office  ad- 
dress," or,  indeed,  any  address  of  the  defendants.  Defendants 
were  permitted  to  show  that  earlier  assessment-rolls  showed 
addresses  of  the  defendents  or  of  their  predecessors  in  in- 
terest, and  that  the  residences  of  the  defendants  were  given 
in  the  Los  Angeles  city  directory  during  the  year  for  which 
the  lots  were  last  assessed  and  the  year  just  prior  thereto. 
The  contention  upon  this  evidence  is  that  the  tax-collector 
was  charged  with  notice,  that  in  the  exercise  of  the  diligence 
required  in  the  performance  of  his  duties  he  should  have  re- 
sorted to  these  means  of  information,  and  that  he  shpuld  have 
searched  the  records  of  the  assessor's  office  to  discover  whether 
statements  had  been  handed  in  to  the  assessor  by  the  property- 
owners,  and  whether  these  statements  contained  the  property- 
owners'  residences,  and  that  his  admitted  failure  so  to  do  was 
an  additional  circumstance  showing  that  he  did  not  make 
use  of  the  notice  and  of  sources  of  information  which  were  at 
hand  and  which  it  was  his  duty  to  inspect.  This,  however,  is 
carrying  the  principle  of  Smith  v.  Furlong  much  further 
than  it  was  carried  in  that  case  and  is  an  extension  of  it  far 
beyond  reasonable  bounds.  Section  3650  requires  the  as- 
sessor to  prepare  an  assessment-book  showing  ''the  name  and 
post-office  address,  if  known,  of  the  person  to  whom  the  prop- 
erty is  assessed."  Under  the  assumption  that  official  duty  has 
been  performed,  if  the  assessment-roll  does  not  contain  these 
addresses,  the  conclusion  is  that  the  taxpayer  was  delinquent 
in  not  presenting  to  the  assessor  the  statement  contemplated 
by  law,  containing  his  address.  If  he  has  not  done  so,  and  has 
not  in  some  other  appropriate  manner  made  known  his  address 
to  the  assessor,  he,  and  no  other  person,  is  responsible  for  his 
own  delinquency.    If  he  has  properly  advised  the  assessor  of 
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his  address  and  the  assessor  has  failed  to  note  it  upon  the 
assessment-roll  which  he  delivers  to  the  tax-coUecter,  and  from 
this  omission  loss  results  to  the  taxpayer,  he  would  unques- 
tionably have  recourse  against  the  assessor.  Bilt,  so  far  as 
the  tax-collector  is  concerned,  if  the  assessment-roll  is  de- 
livered to  him  containing  no  address,  he  will  be  charged  only 
with  the  notice  of  address  which  may  be  conveyed  by  some 
assessment-roll  from  and  including  the  assessment  upon  which 
the  tax  became  delinquent  down  to  the  last  assessment-roll 
next  before  the  sale.  These  assessment-rolls  cover  all  the 
period  of  time  affecting  the  sale  of  the  property,  and  it  is 
unreasonable  to  hold  that  the  tax-collector  is  officially  re- 
quired to  do  more  than  inspect  them.  It  would  impose  upon 
him  onerous  duties,  and  duties  not  contemplated  by  the  law, 
to  hold  that  he  must  inspect  all  assessment-rolls,  or  that  he 
must  have  resort  to  the  assessor's  office  and  determine  for 
himself  whether  in  the  accumulated  files  of  that  department 
there  may  have  been  a  statement  containing  such  address. 
It  is  unnecessary  in  this  decision,  and  it  is  not  decided,  to  de- 
termine whether  in  case  the  address  is  actually  known  to  the 
tax-collector,  though  not  appearing  on  the  assessment-roll,  he 
is  required  to  mail  the  notice.  It  is  sufficient  for  the  purposes 
of  this  case  to  declare  that  he  is  not  compelled  to  resort  to  out- 
side sources  of  information  to  learn  the  address,  and  that  his 
inquiry,  so  far  as  the  records  of  the  assessor's  office  are  con- 
cerned, is  limited  to  an  inspection  of  the  assessment-rolls  from 
the  date  of  the  delinquent  assessment  to  that  last  made  before 
the  sale.  It  follows,  therefore,  that  the  judgment  is  not  sup- 
ported by  the  implied  finding  that  the  deeds  were  void  for 
failure  to  mail  the  notice  required  by  section  3897  of  the 
Political  Code. 

The  second  proposition  turns  upon  the  description  in  the 
assessment.  It  is  admitted  that  the  description  was  in  terms 
sufficient.  It  was  of  certain  lots,  as  shown  upon  the  recorded 
map  known  as  "Hellman  &  Stassforth's  Subdivision  map  of 
lot  five  (5)  of  Workman  &  Hellman's  Subdivision  of  block  73 
of  Hancock's  survey."  Subsequent  to  the  filing  of  this  map 
Davin  &  Jullien  acquired  title  to  part  of  the  property  and 
filed  a  later  map  known  as  "Davin  &  Jullien's  Subdivision  of 
part  of  lots  6  and  7,  block  73  of  Hancock's  survey."  The  con- 
tention of  respondents  is  that  they  took  title  by  a  description 
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under  this  later  map,  that  the  later  map  superseded  the  earlier 
map,  that  they  were  not  charged  with  notice  of  a  description 
given  under  the  earlier  map,  and  that  therefore  the  descrip- 
tion actually  made  contained  misleading  elements  which  ren- 
dered it  invalid.  (Burroughs  on  Taxation,  p.  204.)  Thus  it 
will  be  seen  that  the  contention  is  not  that  the  description  does 
not  accurately  describe  their  property  in  accordance  with  a 
recorded  map,  but  that  they  are  not  charged  with  notice  of 
such  a  description  because  they  took  title  by  a  description 
making  reference  to  a  map  of  later  record.  This  very  state- 
ment of  the  contention  shows  its  untenableness.  Section  3650 
of  the  Political  Code  authorizes  any  "description  sufficient  to 
identify"  the  land.  This  general  language  is  considered  in 
Best  V.  Wohlford,  144  Cal.  733,  [78  Pac.  293],  where  the 
supreme  court  of  Nebraska  is  quoted  with  approval  to  the 
following  effect :  "Where  the  description  was  by  lot  and  block 
according  to  a  map  which  had  been  filed  and  afterwards 
vacated,  it  was  objected  that  the  description  was  defective 
as  referring  to  lots  which  had  no  legal  existence.  The  court 
overruled  this  objection,  saying,  'Where,  for  the  purposes  of 
taxation  a  description  is  used,  so  certain  in  its  terms  that  it 
must,  as  to  the  taxpayer  have  apprised  him  of  the  proceedings 
and  of  the  land  assessed,  he  cannot  avoid  his  share  of  the 
public  burden  merely  because  there  is  nothing  of  record  which 
ascertains  the  property  described.' "  Much  stronger  is  this 
case,  where  the  map  was  and  is  of  record,  and  where  the  prop- 
erty of  defendants  to  which  respondents  claim  title,  is  ac- 
curately shown  upon  and  accurately  described  by  it. 

What  has  been  said  renders  unnecessary  any  consideration 
of  the  cross-complaint  of  defendants  which  sought  to  quiet 
title  to  these  same  lands  under  a  description  in  accordance 
with  the  Davin  &  Jullien  map.  If  the  description  covers  the 
same  lands  the  cross-complaint  was  unnecessary,  if  it  covered 
different  lands  it  was  improper  since  plaintiffs  were  laying  no 
claim  to  them. 

For  the  foregoing  reasons  the  judgment  and  order  appealed 
from  are  reversed. 

Melvin,  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[L.  A.  No.  2770.    Department  Two.— February  10,  1912.] 

J.  H.  SMITH,  Appellant,  v.  CITY  OP  SANTA  MONICA 
(a  Municipal  Corporation),  et  al..  Respondents. 

Taxation — ^Property  of  Municipal  Cobpobation  Cannot  bx  Assessed. 
— An  aBsessment  for  purposes  of  taxation  levied  upon  public  prop- 
erty of  a  mandatory  or  agency  of  the  state,  such  as  a  municipal 
corporation,  is  void. 

Id.— Property  Acquired  by  State  pob  Delinquent  Taxes — State 
Cannot  Sell  afteb  Acquisition  by  Municipality.— Real  property 
acquired  by  the  state  under  a  sale  to  it  for  delinquent  taxes  cannot 
be  subsequently  sold  by  it  under  an  order  of  the  state  controller, 
if  the  legal  title  thereto,  excepting  such  title  as  the  state  acquired 
by  the  tax-collector's  deed,  has  in  the  interim  become  vested  in  a 
municipal  corporation  under  condemnation  proceedings  for  a  public 
purpose. 

Id.— State  Title  Merged  in  Title  of  Municipality.— When  a  muni- 
cipal corporation  acquires  property  under  such  circumstances,  the 
title  which  the  state  takes  by  the  tax-collector's  deed  is  merged  into 
the  larger  title  which  the  municipality  holds  imder  the  trusts  both 
for  the  public  as  distinguished  from  the  state,  and  also  for  the  state 
as  the  supreme  sovereign. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
S.  E.  Crow,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  S.  McKelvey,  Walter  J.  Horgan,  and  C.  A.  Stice, 
for  Appellant. 

S.  W.  Odell,  City  Attorney,  H.  W.  Taft,  City  Attorney, 
R.  0.  Odell,  and  Tanner,  Taft  &  Odell,  for  Respondents. 

HENSHAW,  J. — Plaintiff  by  this  action  seeks  to  quiet  title 
to  certain  lots  in  the  city  of  Santa  Monica.  Judgment  passed 
for  defendants  and  from  the  judgment  and  from  the  order 
denying  his  motion  for  a  new  trial  he  appeals. 

Plaintiff's  ownership  of  the  land  in  controversy  rests  upon 
certain  tax-deeds  from  the  state.  Two  tracts  of  land  are  in- 
volved.   The  assessment  under  which  one  was  sold  was  for  the 


Digitized  by 


Google 


222  Smith  v.  City  of  Santa  Monica,        [162  Cal. 

year  1895,  the  other  for  the  year  1894:  The  one  was  sold  to 
the  state  in  1896,  the  other  in  1895.  The  controller's  order  to 
the  tax-collector  to  sell  in  both  cases  was  on  May  9,  1908,  and 
the  tax-collector's  deed  in  both  instances  was  made  on  June  10, 
1908.  The  city  of  Santa  Monica  had  brought  an  action  in 
1895  to  condemn  these  lands  for  public  purposes  as  a  city 
park.  The  judgment. in  this  action  in  favor  of  the  city  was 
entered  December  20,  1897.  It  results  therefore  that  at  the 
time  the  controller's  order  was  executed  and  the  sale  made  to 
plaintiff,  the  title  to  the  property,  excepting  such  title  as  the 
state  itself  acquired  by  the  tax-collector's  deed  to  it  was  vested 
in  the  city  of  Santa  Monica,  or  in  other  words,  that  the  state  to 
enforce  the  payment  of  state  and  county  taxes  was  selling  into 
private  ownership  the  public  property  of  one  of  its  agencies. 
It  is  well  settled  that  an  assessment  for  purposes  of  taxation 
levied  upon  public  property  of  such  a  mandatory  or  agency 
is  void.  The  reasoning  leading  irresistibly  to  this  conclusion 
is  well  set  forth  in  People  v.  McCreery,  34  Cal.  432 ;  People  v. 
Doe,  36  Cal.  220;  Low  v.  Lewis,  46  Cal.  552,  and  Doyle  v. 
Austin,  47  Cal.  360.  That  reasoning  is  that  wherever  a  muni- 
cipal corporation  or  public  agency  of  the  state  owns  real 
property  used  for  the  purposes  of  such  agency,  the  ultimate 
title  is  in  the  state  itself.  The  agency  holds  the  title  upon  the 
two-fold  trusts,  the  one  for  the  public,  the  other  for  the  state, 
and  that  to  countenance  taxation  of  such  property  would  be  to 
countenance  the  folly  of  the  sovereign  taxing  its  own  prop- 
erty "and  taking  money  out  of  one  pocket  to  put  in  another.'" 
In  People  v.  Doe,  36  Cal.  220,  summing  up  the  reasoning,  it 
is  said :  "The  constitution  and  laws  upon  the  subject  of  tax- 
ing property  are,  therefore,  to  be  understood  as  referring 
to  private  property  and  persons,  and  not  including  public 
property  and  the  state,  or  any  subordinate  part  of  the  state  " 
government,  such  as  counties,  towns  and  municipal  corpora- 
tions." While  these  cases  dealt  with  assessments  levied  upon 
property  when  it  was  in  the  ownership  of  the  municipality, 
the  reasoning  is  none  the  less  applicable  to  the  conditions  pre- 
sented by  the  case  at  bar.  The  state  does  not  tax  the  prop- 
erty of  a  municipality  for  state  and  county  purposes  because 
this  would  be  a  taxation  of  its  own  property.  For  the  same 
reason,  when  the  property  has  come  into  the  ownership  of  a 
municipal  corporation,  it  will  not  attempt  to  enforce  the  tax 
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by  the  sale  of  the  property.  The  absurdity  of  its  so  doing 
would  be  apparent  in  the  ease  where  a  county  had  acquired 
such  property  under  the  circumstances  here  present,  and  the 
state  should  sell  it.  To  do  what  ?  To  retain  a  portion  of  the 
tax  in  its  own  treasury  and  to  pay  to  the  county  a  portion  of 
the  money  derived  from  the  sale  of  the  county's  own  land. 
It  may  safely  be  said  that  when  a  municipal  corporation 
acquires  property  under  such  circumstances  the  title  which 
the  state  takes  by  the  tax-coUector's  deed  is  merged  into  the 
larger  title  which  the  municipality  holds  under  the  trusts 
both  for  the  public  as  distinguished  from  the  state  and  also 
for  the  state  as  the  supreme  sovereign.  In  this  case  the 
question  is  not  of  the  merger  of  a  lien  held  by  the  county  for  a 
county  tax,  the  question  which  was  presented  in  City  of  Santa 
Monica  v.  Los  Angeles  County,  15  Cal.  App.  710,  [115  Pac. 
945],  Here  the  lien  itself  is  merged  and  lost  in  the  title  which 
the  state  itself  has  taken.  The  present  question  is,  has  the 
limited  title  which  the  state  holds  (limited  in  the  sense  that  it 
is  designed  to  operate  rather  as  a  common  law  mortgage — a 
conveyance  of  the  title  subject  to  divestiture  at  any  time  be- 
fore sale  by  payment  of  the  taxes  and  accrued  charges  by  the 
property-owner) — ^been  merged  in  the  title  which  the  muni- 
cipality has  acquired.  The  answer,  we  think,  must  be  in  the 
affirmative.  The  moneys  which  are  thus  made  a  charge  upon 
the  property  are  moneys  of  the  state.  The  disposition  and 
division  of  them  is  wholly  a  matter  of  state  policy  and  it  can- 
not be  supposed  that  it  was  ever  in  contemplation  that  the 
controller  could  authorize  the  sale  of  public  lands  of  municipal 
corporations  for  such  a  charge,  even  though  the  charge  in  its 
origin  was  a  valid  lien  on  the  lands. 

It  is  held,  therefore,  that  the  controller's  order  to  the  tax- 
collector  to  sell  on  May  9,  1908,  was  without  authority  of  law 
and  void,  and  that  the  sale  by  the  tax-collector  pursuant  to 
such  order  is  also  void. 

Wherefore,  the  judgment  appealed  from  is  affirmed. 

Lorigan,  J.,  and  Melvin,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[L.  A.  No.  2747.    Department  Two.— Febniary  10,  1912.] 

NATIONAL  LUMBER  COMPANY  (a  Corporation),  Re- 
spondent, V.  L.  C.  WHALLEY  and  SECURITY  BUILD- 
ING  COMPANY  {u  Corporation),  Defendants;  MER- 
CHANTS' TRUST  COMPANY,  Appellant. 

Mechanic's  Lien — Evidence  Sustaining  Reputed  Ownership  o»  Land. 
— In  an  action  to  enforce  a  materialman's  lien,  evidence  that  the 
person  for  whom  the  building  was  erected  and  for  which  the  mater- 
ial was  furnished  was  in  possession  of  the  land  with  the  knowledge 
of  the  owner  and  under  a  contract  with  him,  that  he  held  himself 
out  as  the  owner  of  the  land  to  the  plaintiff  and  to  others,  and 
made  contracts  for  the  erection  of  the  building  on  the  land  and 
caused  the  work  of  its  construction  to  be  begun,  is  sufScient  to 
establish  his  reputed  ownership  of  the  land. 

Id. — Facts  Putting  Owner  on  Inquiry  as  to  Construction  op  Buili>- 
ING. — The  facts  that  an  employee  of  the  agent  of  the  real  owner, 
having  entire  charge  of  the  selling  of  the  tract  of  land  of  which 
the  lot  in  question  formed  a  part,  informed  such  agent  that  the 
building  had  been  commenced  and  subsequently  that  the  work  had 
been  stopped,  are  sufScient  to  put  the  real  owner  upon  inquiry  as  to 
the  construction  of  the  building  and  to  charge  him  with  knowledge 
thereof,  under  section  1192  of  the  Code  of  Civil  Procedure. 

Id. — Note  Given  to  Materialman  not  Payment. — In  the  absence  of  a 
contrary  agreement  between  the  materialman  and  reputed  owner, 
the  giving  of  a  note  by  the  latter  to  the  former  to  secure  the  pay- 
ment of  the  amount  due  him  did  not  constitute  a  payment  of  tho 
indebtedness. 

Id. — ^When  Note  Operates  as  Payment. — ^Whether  a  note,  or  even  a 
check,  is  received  in  absolute  payment  of  a  debt,  or  merely  as  a 
recognition  of  the  debt  with  an  imderstainding  as  to  time  and  terms 
of  payment,  are  questions  which,  as  between  the  parties,  are  de- 
termined by  their  agreement,  and  in  the  absence  of  an  agreement  to 
this  effect  the  acceptance  is  not  a  payment  of  the  debt. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
George  H.  Hutton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  T.  Blakely,  for  Appellant 

R.  L.  Horton,  for  Respondent. 
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HENSHAW,  J.— This  is  an  action  brought  to  foreclose  a 
materialman's  lien,  plaintiff  alleging  that  one  Whalley  was  the 
owner  and  reputed  owner  of  the  land  upon  which  the  dwelling- 
house  was  built,  and  that  it  furnished  lumber  to  him,  at  his 
special  instance  and  request,  to  the-  value  of  $676.98.  The 
answer  of  the  Merchants'  Trust  Company  denied  that  Whalley 
was  the  owner  or  reputed  owner,  alleged  ownership  in  itself, 
and  set  out  as  a  separate  defense  that  it  posted  the  written 
notice  of  non-responsibility  contemplated  by  section  1192  of 
the  Code  of  Civil  Procedure,  within  ten  days  after  it  had 
knowledge  that  a  building  was  being  erected  upon  the  prop- 
erty. Judgment  passed  for  plaintiff  and  defendant  appeals 
from  that  judgment  and  from  the  order  denying  its  motion 
for  a  new  trial. 

1.  The  lot  upon  which  the  dwelling-house  was  erected  was 
one  of  a  tract  owned  by  defendant,  of  which  tract  the  firm 
of  Holmes- Walton  Company  was  the  selling  agent.  A  writ- 
ten contract  was  entered  into  with  Whalley  which  was  in  all 
respects  a  contract  for  purchase  and  sale,  saving  that  it  con- 
tained the  following  clause,  signed  by  Whalley:  "I  agree 
that  the  above  is  not  to  be  considered  a  contract  for  the  sale 
of  said  land."  It  is  unnecessary  to  enter  into  a  discussion  of 
the  legal  effect  of  this  contract.  Certain  it  is  that  under  it 
Whalley  entered  into  possession  of  the  land  with  the  knowl- 
edge of  defendant,  held  himself  out  as  the  owner  of  the  land 
to  plaintiff  and  to  others,  made  contracts  for  the  erection  of 
the  building  on  the  land,  and  caused  the  work  of  construction 
of  this  building  to  be  begun.  There  was  here  sufficient  evi- 
dence of  reputed  ownership. 

2.  Not  only  was  Whalley  thus  in  possession  with  the  knowl- 
edge of  the  defendant  (through  its  agent),  but  the  defendant 
is  charged  with  knowledge  of  the  construction  of  the  build- 
ing by  Whalley.  One  Braun  was  the  "tract  agent"  of  the 
Holmes- Walton  Company,  the  agency  for  the  sale  of  these 
lots.  He  had  an  office  upon  the  tract,  visited  the  property 
daily,  and  from  his  office  there  was  a  plain  view  of  the  build- 
ing in  process  of  construction  upon  the  land.  Mr.  Holmes 
of  the  Holmes- Walton  Company  testified  that  the  entire  sell- 
ing of  the  tract  was  left  to  this  agent,  and  that  he  was  inform- 
ed by  the  agent  that  the  building  had  been  commenced,  and 
subsequently  that  the  work  had  been  stopped.    If  it  can  be 
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said  that  these  facts  in  any  way  fall  short  of  actual  knowl- 
edge, they  are  ample  evidence  of  circumstances  suflScient  to 
put  a  prudent  man  upon  inquiry,  which,  under  the  author- 
ities, is  enough  to  charge  the  true  owner  under  section  1192 
of  the  Code  of  Civil  Procedure.  {Evans  v.  Judson,  120  Cal. 
282,  [52  Pac.  585] ;  James  on  Liens,  sec.  117.)  They  are  of 
course,  suflScient  under  section  19  of  the  Civil  Code.  (Moore 
V.  Jackson,  49  Cal.  109;  Santa  Monica  v.  Hege,  119  Cal.  376, 
[51  Pac.  555] ;  Hines  v.  MiUer,  122  Cal.  517,  [55  Pac.  401] ; 
Prouty  V.  Devin,  118  Cal.  258,  [50  Pac.  380].) 

3.  Whalley  gave  his  note  to  secure  the  payment  of  the 
amount  due  to  plaintiflf.  It  is  contended  that  this  note  was 
given  and  received  in  full  satisfaction  of  the  claims  of  plain- 
tiflf, and  thus  constitutes  a  payment  releasing  the  defendant. 
Whether  a  note,  or  even  a  check,  is  received  in  absolute  pay- 
ment of  a  debt,  or  merely  as  a  recognition  of  the  debt  with 
an  understanding  as  to  time  and  terms  of  payment,  are  ques- 
tions which,  as  between  the  parties,  are  determined  by  their 
agreement,  and  in  the  absence  of  an  agreement  to  this  eflfect 
the  acceptance  is  not  a  payment  of  the  debt.  {Brewster  v. 
Bours,  8  Cal.  502;  Comptoir  etc.  v.  Dresbach,  78  Cal.  20,  [20 
Pac.  28] ;  Savings  Society  v.  Burnett,  106  Cal.  514,  [39  Pac. 
922];  Durfee  v.  Seale,  139  Cal.  603,  [73  Pac.  435].)  The 
note  itself  gives  evidence  that  it  was  not  received  in  pay- 
ment of  the  debt,  but  was  no  more  than  a  recognition  of  the 
debt  and  a  promise  to  make  monthly  payments  on  account 
of  it.    The  finding  against  payment  is,  therefore,  justified. 

For  these  reasons  the  judgment  and  order  appealed  from 
are  afSrmed. 

Melvin,  J.,  and  Lorigan,  J.,  concurred. 


[S.  P.  No.  5340.    In  Bank.— February  10,  1912.] 
GEORGE  H.  BUCK,  Respondent,  v.  D.  J.  CANTY,  Appellant. 

Taxation — Sale  bt  State — Amendicsnt  of  1905  to  Section  3897  or 
Political  Godi&^Mailino  Notice  or  Sals  to  Person  Last  Assess- 
ed—Validitt  of  Sal«. — ^Under  the  amendment  of  March  1,  1905, 
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to  flection  3897  of  the  Political  Code,  it  is  just  as  essential  to  the 
validity  of  a  sale  by  the  state  of  real  property  acquired  by  it  for 
delinquent  taxes,  to  mail  the  notice  required  by  the  amendment  to 
the  person  to  whom  the  land  was  last  assessed  when  his  last  post- 
office  address  is  known  to  the  tax-collector,  as  it  is  to  give  notice  by 
publication.  Both  notice  by  publication  and  by  mail  where  the  last 
post-office  address  is  known  are  essential  to  the  validity  of  the  tax- 
sale. 

Id. — ^Pboceedinos  fob  Sale  Initiated  Pbiqb  to  AMXND«N!r— Salb  av- 
TEB  Amendment  Took  Eitegt — Notice  bt  Mail  Essential  to 
Tauditt  or  Sale. — A  sale  by  the  state  of  land  acquired  by  it  for 
delinquent  taxes,  which  was  actually  made  after  such  amendment 
took  effect,  is  void,  if  the  notice  by  mail  required  by  such  amend- 
ment was  not  given  to  the  person  to  whom  the  land  was  last  assessed, 
when  his  last  post-cffice  address  was  known  to  the  tax-collector,  not- 
withstanding the  proceedings  for  the  sale  were  initiated  under  such 
section  prior  to  its  amendment,  and  the  only  notice  of  sale  then 
required  by  that  section  was  given  by  publication  and  the  publica- 
tion thereof  was  completed  prior  to  the  taking  effect  of  the  amend- 
ment. 

Id. — PowEB  or  Legislatube  oveb  Method  of  Sale — Extent  and  Ghab- 
agteb  of  Notice. — The  power  of  the  legislature  to  control  the  method 
by  which  the  state  shall  dispose  of  the  property  acquired  by  it  for 
delinquent  taxes  is  unquestioned,  and  involves  the  right  to  determine 
at  any  time  the  extent  and  character  of  notice  which  shall  be  given 
by  the  agents  of  the  state  before  the  right  to  make  a  sale  of  it  shall 
attach. 

Id. — ^Policy  of  Amendment. — The  obvious  policy  of  such  amendment  to 
the  section  was  to  afford  a  better  opportunity  to  the  delinquent 
owner  to  redeem  the  property  before  actual  sale  by  the  state  by 
requiring  not  only  notice  by  publication,  but  the  additional  and 
more  efficacious  notice  by  mail  under  the  condition  provided  for  in 
the  amendment. 

Id. — Ou>  Section  not  Continued  in  Opebation  bt  Amendment — Pend- 
ing Pboceedings  become  Functus  Officio. — The  re-enactment  of 
section  3897  of  the  Political  Code  by  the  amendment  of  1905,  with- 
out any  saving  clause  as  to  proceedings  theretofore  had  under  the 
old  section,  did  not  operate  to  continue  it  in  force  or  to  give  it 
vitality  for  any  purpose  whatever,  and  proceedings  pending  under 
the  old  section  became  fvnetiu  offlcio  immediately  after  the  amend- 
ment went  into  effect. 

Id.— State  Has  no  Vested  Bight  in  Method  of  Sale— Change  in 
Bemedt. — The  state  has  no  vested  or  fixed  right  to  sell  property 
under  the  old  section  or  any  other  section  which  was  impaired  by 
such  a  construction  of  the  amendment  Such  amendment  simply 
affects  a  change  in  the  remedial  method  by  which  the  right  may  be 
exercised. 
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Id. — Betboactive  Law  Changing  Remedy  not  Unconstitutional. — As 
the  amendment  only  operates  to  change  the  remedy  nnder  which 
the  right  of  sale  may  be  exercised,  it  is  not  violative  of  section  16 
of  article  I,  of  the  constitution,  prohibiting  the  passage  of  laws 
which  are  retroactive  in  character.  The  passage  of  retroactive 
laws  that  only  affect  the  remedy  and  do  not  disturb  vested  rights  or 
obligations  of  a  contract  are  not  interdicted  by  that  provision  of  the 
constitution. 

Id.-^Tax-Deed— Becitals — Prima  Facie  Evidence — Nature  of  Notice 
Given  of  Sale. — ^Under  section  3898  of  the  Political  Code,  provid- 
ing that  upon  a  sale  in  behalf  of  the  state  "the  tax-collector  must 
execute  a  deed  to  the  purchaser  reciting  the  fact  necessary  to  au- 
thorize such  sale  and  conveyance,  which  deed  shall  convey  all  the 
interest  of  the  state  in  and  to  such  property  and  shall  be  prima 
facie  evidence  of  all  facts  therein"  and  by  virtue  of  the  provisions 
of  the  amendment  of  1905  to  section  3897  of  that  code,  it  was  the 
duty  of  the  tax-collector  to  set  forth  in  the  deed,  as  far  as  notice 
is  concerned,  that  it  had  been  published,  and  either  that  notice  by 
mail  had  been  given,  or  that  it  had  not  been  on  account  of  the 
address  of  the  party  to  whom  the  land  was  last  assessed  not  being 
known. 

Id.— Silence  of  Deed  as  to  Notice  by  Mail — Proof  of  Notice  on 
Trial. — ^When  such  matters  are  set  forth  in  the  deed  it  is  prima 
faeie  evidence  of  the  truth  of  the  facts  recited,  but  when  the  deed 
is  silent  upon  the  matter  of  notice  by  mail,  if  the  deed  is  not  void 
on  account  of  the  absence  of  such  recital,  it  becomes  at  least  in- 
cumbent on  the  party  asserting  title  under  it  to  make  proof  at  the 
trial  of  such  matters  in  support  of  his  tax-deed.  In  the  absence 
of  such  recital  or  proof  his  asserted  title  fails. 

Id. — Findings — Particular  Finding  Sustaining  Judgment. — Where  a 
particular  and  uncontested  finding  by  itself  warrants  the  judgment 
rendered,  objections  raised  on  appeal  as  to  the  other  unrelated 
findings  or  matters  of  evidence  are  immaterial. 

Id.— Quieting  Title— Refund  of  Amount  Paid  at  Tax  Sale  as  Con- 
dition OF  Quieting  Title  Against  Tax-Deed— Failure  to  Raise 
Question  on  Triau — In  an  ordinary  action  to  quiet  title,  in  which 
the  defendant  answers  by  a  general  denial,  and  sets  up  title  in  him- 
self under  a  deed  from  the  state  based  upon  a  delinquent  tax-sale, 
without  either  pleading,  or  otherwise  suggesting  at  the  trial,  that 
the  plaintiff  had  failed  to  do  equity  in  that  he  had  not  offered  to 
refund  him  the  amount  of  taxes,  etc.,  paid  by  him  at  the  tax-sale, 
a  judgment  in  favor  of  the  plaintiff  will  not  be  reversed  merely 
because  it  omits  to  order  such  amount  to  bo  refunded. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County  and  from  an  order  refusing  a  new  trial. 
George  E.  Church,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Carter  &  Carter,  Stanton  L.  Carter,  Royle  A.  Carter,  and 
Milton  M.  Bearing,  for  Appellant. 

Prank  H.  Short,  P.  E.  Cook,  and  Edward  C.  Harrison, 
Amicus  CuricB,  for  Respondent. 

LORIGAN,  J. — This  is  an  action  to  quiet  title  to  lands  in 
Presno  County  of  which  plaintiff  is  conceded  to  be  the  owner, 
unless,  as  is  claimed,  by  defendant,  the  latter  acquired  title 
thereto  under  a  tax-deed  from  the  state. 

The  trial  court  found  this  tax-deed  to  be  void  and  entered 
judgment  in  favor  of  the  plaintiff  from  which,  and  an  order 
denying  his  motion  for  a  new  trial,  defendant  appeals. 

The  land  in  controversy  was  sold  to  the  state  on  July  3, 
1896,  on  account  of  delinquent  taxes  for  the  year  1895,  and 
on  March  31,  1905,  a  deed  to  the  state  therefor  was  made 
by  the  tax-collector.  On  April  6,  1905,  written  authoriza- 
tion was  issued  by  the  controller  of  the  state  directing  said 
tax-collector  to  sell  said  property  as  required  by  section  3897 
of  the  Political  Code,  as  amended  in  1897.  Pursuant  to  the 
section  referred  to  the  tax-collector  published  notice  that  a 
public  sale  of  the  property  would  be  made  by  him  on  May 
16,  1905,  on  which  date  it  was  made,  the  defendant  becoming 
the  purchaser,  and  on  June  6,  1905,  receiving  from  the  said 
tax-collector  the  tax-deed,  the  validity  of  which  is  in  ques- 
tion. 

On  the  trial  both  the  deed  to  the  state,  and  the  deed  from 
the  state  under  the  tax-sale  proceedings,  were  attacked  by 
respondent  and  the  findings  of  the  court  were  that  both  were 
void. 

The  same  claim  of  invalidity  as  to  both  is  relied  on  here  by 
respondent  in  support  of  such  findings  in  response  to  the 
attack  made  upon  them  by  the  appellant.  We  deem  it  neces- 
sary, however,  to  consider  only  the  question  of  the  validity 
of  the  dale  under  which  the  deed  from  the  state  to  the  appel- 
lant was  made,  and  restricting  that  consideration  to  the  ques- 
tion whether  the  jurisdictional  prerequisites  to  a  valid  sale 
of  the  property  by  the  state  were  observed. 

Section  3897  of  the  Political  Code,  as  amended  in  1897, 
provided,  as  to  property  acquired  by  the  state  under  delin- 
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quent  tax-sales  and  which  the  controller  might  order  sold 
by  the  tax-collector,  that  in  making  sale  under  such  authoriza- 
tion the  tax-collector  "must  give  notice  of  such  sale  by  first 
publishing  a  notice  for  at  least  three  consecutive  weeks  in  some 
newspaper  published  in  the  county  or  city  and  county,  or  if 
there  be  no  newspaper  published  therein,  then  by  posting 
a  notice  in  three  conspicuous  places  in  the  county,  or  city 
and  county  ..."  Thus  the  section  stood  at  the  time  the 
controller  on  April  6,  1905,  issued  his  authorization  and  when 
the  tax-collector  commenced  the  publication  of  his  notice  of 
sale  thereunder.  The  section  was,  however,  amended  by  the 
legislature  at  its  session  in  1905.  The  amendment,  while 
still  providing  for  a  notice  of  sale  by  publication  and  the 
contents  of  the  notice,  added  this  additional  requirement  as 
to  notice,  to  wit :  "It  shall  be  the  duty  of  the  tax-collector  to 
mail  a  copy  of  said  notice,  postage  thereon  prepaid,  to  the 
party  to  whom  the  land  was  last  assessed  next  before  the 
sale,  if  such  address  is  known."  This  amendatory  act  was 
approved  by  the  governor  on  March  1,  1905,  which  was  over 
a  month  prior  to  the  date  of  the  authorization  of  the  controller 
directing  the  sale,  and  necessarily,  at  least,  for  as  long  a 
period  before  any  publication  of  the  notice  could  be  made 
by  the  tax-collector,  and  the  act  was  in  effect  for  fifteen  days 
prior  to  the  date  fixed  for  the  sale,  which  was  noticed  for 
May  16,  1905. 

The  tax-deed  here  in  question  from  the  state  to  the  defend- 
ant shows  that  the  only  notice  given  was  by  publication  com- 
menced and  completed  under  the  section  as  it  stood  prior  to 
the  amendment  and  the  court  found,  and  it  is  conceded,  that 
no  other  notice  was  given  by  the  tax-collector. 

On  this  appeal  two  questions  are  presented  and  arise  under 
the  amendment :  1.  Is  it  a  jurisdictional  prerequisite  to  a  valid 
tax-sale  that  in  addition  to  publication  of  notice  of  sale  a 
copy  thereof  shall  be  mailed  by  the  tax-collector  to  the  last 
known  post-oflSce  address  of  the  party  to  whom  the  land  was 
last  assessed,  and  2.  If  ,it  is  a  jurisdictional  prerequisite,  was 
it  necessary  to  give  it  where,  in  the  instant  case,  the  sale  was 
actually  made  after  the  amendment  took  effect  but  where 
notice  of  sale  was  published  under  the  old  section,  and  the 
publication  completed  prior  to  the  taking  effect  of  the  amend- 
ment. 
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As  to  the  first  point.  Since  this  appeal  was  taken  it  was 
decided  by  this  court  that  it  is  just  as  essential  to  the  validity 
of  a  sale  under  the  amendment  to  section  3897,  to  mail  the 
notice  to  the  person  to  whom  the  land  was  last  assessed  when 
his  last  post-office  address  is  known  to  the  tax-collector,  as  it 
is  to  give  notice  by  publication ;  that  both  notice  by  publica- 
tion and  by  mail  where  the  last  post-office  address  is  known 
are  essential  to  the  validity  of  the  tax-sale.  {Smith  v.  Fur- 
long, 160  Cal.  522,  [117  Pac.  527].)  This  matter  is  there 
fully  discussed  and  nothing  further  need  be  said  on  that 
subject. 

As  to  the  second  point.  Appellant  insists  that  it  was  not 
intended  that  the  amendment  should  operate  retrospectively 
and  that  as  notice  by  publication  was  all  the  section  required 
at  the  time  notice  was  given,  and  it  had  been  fully  given  under 
it  when  the  amendment  went  into  effect,  this  was  a  sufficient 
compliance  with  the  statute  in  order  to  authorize  and  validate 
the  subsequent  Sale;  that  by  the  tax-collector's  deed  to  it 
under  delinquent  tax-sale  the  state  had  acquired  a  vested  right 
in  this  property  and  a  vested  right  to  sell  it  under  the  statr 
ute  as  it  stood  before  the  amendment,  which  right  to  sell  it 
had  proceeded  to  exercise,  and  the  amendment  cannot  be  given 
retroactive  construction  so  as  to  impair  or  abridge  those  rights. 

We  do  not  think  those  points  are  well  taken. 

Prior  to  a  sale  of  property  acquired  by  the  state  at  a  delin- 
quent tax-sale  the  only  persons  having  relations  to  each  other 
with  respect  to  the  property  are  the  state  and  the  delinquent 
owner.  Property-owners  owe  the  duty  to  the  state  to  pay 
the  taxes  which  it  has  levied  upon  their  property,  and  on  their 
failure  to  do  so,  the  state  takes  their  property  in  aid  of  the 
collection  of  its  revenues.  While  provision  is  made  for  the 
sale  of  such  property  on  behalf  of  the  state  by  its  public 
officers  after  the  state  has  held  title  to  it  for  five  years,  the 
settled  policy  of  the  state  is  to  afford  an  opportunity  to  the 
delinquent  owner  to  redeem  the  property  at  any  time  before 
an  actual  sale  by  the  state  has  been  made.  To  this  end  it  has 
provided  that  the  owner  shall,  during  a  period  of  five  years, 
have  an  absolute  right  to  redeem,  and  has  further  provided 
by  section  3817  of  the  Political  Code,  that  he  shall  have  this 
right  to  redeem  "at  any  time  .  .  .  before  the  state  shall  have 
disposed  of  the  same,''  which,  of  course,  means  before  an 
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actual  sale  by  the  state.  The  authority  of  the  legislature  to 
provide  a  system  under  which  the  state  may  be  enabled  to 
collect  its  revenues,  its  right  to  provide  for  the  acquisition  by 
the  state  of  the  property  of  delinquent  taxpayers,  for  its  re- 
demption after  such  acquisition  or  its  sale  and  (as  to  the 
latter)  the  method  and  procedure  under  which  it  shall  be 
sold  on  behalf  of  the  state  by  its  agents  may  not  be  questioned. 
These  are  all  matters  within  the  control  of  the  legislature 
and  this  control  over  the  method  by  which  the  state  shall  dis- 
pose of  the  property  acquired  by  it  for  delinquent  taxes  in- 
volves the  right  to  determine  at  any  time  the  extent  and 
character  of  notice  which  shall  be  given  by  the  agents  of  the 
state  before  the  right  to  make  a  sale  of  it  shall  attach.  Hav- 
ing plenary  power  over  the  matter,  the  legislature  had  pro- 
vided under  the  old  section — in  harmony  with  the  policy  of 
according  an  opportunity  to  the  delinquent  owner  to  redeem 
at  any  time  before  the  sale  by  the  state  took  place — that  a 
sufficient  last  opportunity  would  be  given  him  by  a  publica- 
tion alone  of  the  notice  of  intended  sale. 

The  obvious  policy  of  the  amendment  to  the  section  was 
to  afford  a  better  opportunity  to  the  delinquent  owner  to  re- 
deem the  property  before  actual  sale  by  the  state  by  requiring 
not  only  notice  by  publication,  but  the  additional  and  more 
efficacious  notice  by  mail  under  the  condition  provided  for  in 
the  amendment. 

The  amendment  contained  no  saving  clause  as  to  proceed- 
ings theretofore  had  imder  the  old  section.  The  section  as 
amended  was  re-enacted  and  published  in  conformity  with 
section  24  of  article  IV  of  the  constitution,  and  as  to  such  a 
re-enactment  it  is  said  in  Billings  v.  Harvey,  6  Cal.  381 :  "If  a 
statute  or  section  of  a  statute  is  re-enacted,  it  is  totally  in- 
consistent with  the  idea  that  the  old  statute  or  section  still 
remains  in  force  or  has  vitality  for  any  purpose  whatever. 
The  re-enactment  creates  a  new  rule  of  action  and  even  if 
there  was  not  the  slightest  difference  in  the  phraseology,  the 
latter  alone  can  be  referred  to  as  the  law,  and  the  former 
stands  to  all  intents  and  purposes  as  if  absolutely  and  ex- 
pressly repealed."  {Bensley  v.  Ellis,  39  Cal.  309;  Huffman 
V.  HaU,  102  Cal,  26,  [36  Pac.  417].) 

So  that  within  the  rule  of  these  authorities,  before  the  sale 
here  in  question  was  actually  made  the  section  which  was  in 
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force  and  under  which  the  preliminary  jurisdictional  steps 
to  authorize  it  had  been  taken  had  ceased  to  exist.  It  had  no 
force  as  part  of  the  law  under  which  a  sale  could  be  made. 
An  entirely  different  method  of  notice  had  been  provided 
and  was  in  operation  and  the  proceedings  taken  under  the 
old  section  became  functus  officio  immediately  after  the 
amendment  went  into  effect 

But  it  is  insisted  by  appellant  that  to  construe  the  amend- 
ment requiring  the  additional  notice  to  be  applicable  to  all 
sales  made  after  it  went  into  effect,  although  the  requisite 
notice  under  the  old  section  had  still  been  given  and  a  right 
to  sell  thereunder  had  been  acquired,  would  be  violative  of 
the  constitutional  provision  (art.  I,  sec.  16)  prohibiting  the 
passage  of  laws  which  are  retroactive  in  character;  and  it  is 
also  insisted  that  the  amendment,  as  sought  to  be  applied  to 
this  sale,  is  open  to  a  further  objection  under  the  same  con- 
stitutional provision  as  an  impairment  or  abridgement  of  a 
right  which  was  vested  in  the  state  to  make  a  sale  of  this 
property  upon  the  notice  provided  for  and  given  under  the 
old  section. 

As  to  this  claim  of  impairment  of  a  right  there  was  no 
vested  or  fixed  right  in  the  state  to  sell  property  under  the 
old  section  or  any  other  section.  That  such  a  right  existed 
is  merely  the  assumption  of  counsel.  The  legislature  has  full 
control  over  the  sale  of  property  belonging  to  the  state,  which 
it  may  direct  sold,  and  to  regulate  or  change  at  any  time  the 
method  of  its  disposition.  If  there  was  any  merit  in  this 
claim  advanced  by  counsel,  however  considered,  it  would  be 
sufScient  to  say  that  the  amendment  does  not  at  all  impair  the 
right  of  the  state  to  sell.  In  furtherance  of  the  policy  of  the 
state,  and  to  afford  better  opportunity  of  redemption  by  the 
delinquent  owner  before  actual  sale,  the  legislature  has  simply 
provided  for  additional  notice  to  be  given  before  a  sale  may 
be  made.  This  does  not  impair  the  right  of  the  state  to  sell. 
That  right  is  still  secured  to  it.  The  amendment  simply  af- 
fects a  change  in  the  method  by  which  the  right  may  be  ex- 
ercised; a  change  in  the  remedy  whereby  additional  oppor- 
tunity is  given  to  the  former  owner  before  an  actual  sale  to 
regain  his  property  by  redemption  without  impairing  the 
right  of  the  state  to  proceed  to  sell  in  case  he  does  not.  Nor 
is  there  any  force  in  the  objection  to  the  amendment  on  the 
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ground  that  it  is  retroactive.  As  we  have  said,  this  amend- 
ment only  operates  npon  the  remedy  under  which  the  right 
of  sale  may  be  exercised.  It  is  well  settled  that  the  legislature 
may  pass  a  statute  which  shall  be  retroactive  in  character, 
and  open  to  no  constitutional  objection  upon  that  account, 
when  it  affects  the  remedy  only  and  does  not  disturb  vested 
rights  or  obligations  of  a  contract. 

"Remedial  statutes  which  are  retrospective  but  do  not  im- 
pair contracts  or  disturb  vested  rights  are  not  unconstitu- 
tional, and  the  legislature  may  from  time  to  time  alter,  change 
or  modify  the  remedy  provided  that  in  so  doing  they  do  not 
affect  the  right ;  but  whenever  they  so  far  alter  the  remedy  and 
impair  property  rights  or  change  or  render  the  right  scarcely 
worth  pursuing,  they  necessarily  impair  the  obligation  of  the 
contract  upon  which  such  right  is  founded."  {Teralta  Land 
etc.  Co.  V.  Shaffer,  116  Cal.  518,  523,  [58  Am.  St.  Rep.  194, 
48  Fac.  613].) 

As  pointed  out,  this  amendment  does  not  interfere  with  the 
right  of  sale  by  the  state.  It  is  addressed  to  the  procedure  to 
be  taken  in  exercising  the  right.  It  affected  merely  a  change 
in  the  remedy  which  it  was  within  the  power  of  the  legisla- 
ture to  regulate. 

That  an  amendment  of  the  character  here  under  consider- 
ation affects  merely  the  remedy  and  hence  is  open  to  no  consti- 
tutional objection  either  on  account  of  retroactive  character 
or  as  impairing  rights,  is  settled  in  OulWian  v.  Sweeney,  79 
Cal.  537,  [12  Am.  St.  Rep.  172,  21  Pac.  960],  (discussed  in 
Johnson  v.  Taylor,  150  Cal.  201,  [119  Am.  St.  Rep.  181,  10 
L.  R.  A.  (N.  S.)  818,  88  Pac.  903]). 

In  that  case  there  was  involved  an  amendment  to  section 
3785  of  the  Political  Code,  [Stats.  1891,  p.  133],  which  amend- 
ment  provided  that  a  purchaser  at  tax-sales  should,  thirty 
days  previous  to  the  expiration  of  the  time  for  redemption, 
or  thirty  days  before  he  applies  for  a  deed,  give  notice  to  the 
owner  of  the  property  purchased,  or  the  occupant  of  it,  of  the 
time  when  the  right  of  redemption  would  expire  or  when  the 
purchaser  will  apply  for  a  deed,  and  unless  he  did  so  the  own- 
er of  the  property  would  have  the  right  of  redemption  in- 
definitely until  such  notice  was  given  and  the  deed  applied 
for.  When  the  tax-sale  in  that  case  was  made  section  3785 
provided  that  a  redemption  could  be  made  in  twelve  months 
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and  if  not  made  the  purchaser  could  obtain  his  deed  without 
notice  to  the  owner.  The  point  made  in  the  case  was  that  it 
was  not  within  the  power  of  the  legislature  to  extend  the  time 
for  redemption  on  sales  which  had  been  made  previous  to  the 
amendment;  that  the  attempted  extension  of  the  period  as 
to  them  impaired  the  validity  of  the.  contract.  It  was  held 
that  the  amendment  requiring  notice  applied  to  applications 
for  deeds  on  sales  made  before  as  well  as  after  it  took  effect, 
and  to  the  claim  that  it  impaired  the  validity  of  a  contract, 
it  was  answered  that  the  change  affected  the  remedy  merely 
which  was  within  the  control  of  the  legislature ;  that  the  pur- 
chaser still  could  obtain  his  deed  at  the  expiration  of  the  year 
by  taking  the  proper  proceeding  under  the  amendment. 

The  same  principle  applies  here.  The  state  may  still  sell 
the  lands.  The  method  to  be  employed,  the  procedure  to  be 
taken  as  to  notice  is  changed,  but  this  affects  the  remedy  mere- 
ly, not  the  substantive  right  to  sell  which  may  still  be  en- 
forced under  an  ample  remedy  provided  therefor. 

Beaching  the  conclusion  then  that  the  amendment  was  in 
effect  and  operation  before  and  at  the  time  the  sale  in  ques- 
tion took  place,  it  follows  that  as  notice  of  the  sale  had  not 
been  given  by  the  tax-collector  as  required  by  the  amendment, 
no  jurisdiction  to  make  the  sale  was  acquired  and  the  deed  to 
appellant  purporting  to  be  made  thereunder  was  void. 

There  was  no  evidence  in  this  case  as  to  whether  or  not  the 
name  of  the  party  to  whom  the  land  was  last  assessed  next 
before  the  sale  appeared  on  the  assessment-roll.  It  only  ap- 
pears that  subsequent  to  1895  the  land  was  each  year  assessed 
to  respondent  and  the  taxes  paid  by  him.  In  fact,  the  matter 
of  such  address  being  known,  or  not,  was  not  gone  into  on 
the  trial  and  it  was  found  and  conceded  that  no  notice  other 
than  by  publication  was  attempted  to  be  given. 

Section  3898  of  the  Political  Code  provides  that  on  re- 
ceipt of  the  amount  bid  on  a  sale  in  behalf  of  the  state  "the 
tax-collector  mui^t  execute  a  deed  to  the  purchaser  reciting  the 
fact  necessary  to  authorize  such  sale  and  conveyance,  which 
deed  shall  convey  all  the  interest  of  the  state  in  and  to  such 
property  and  shall  be  prima  facie  evidence  of  all  facts  recited 
therein."  Under  this  section,  and  by  virtue  of  the  provisions 
of  the  amendment  we  have  been  considering,  it  is  made  the 
duty  of  the  tax-collector  to  set  forth  in  a  tax-deed — as  far  as 
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notice  is  concerned — ^that  it  had  been  published,  and  either 
that  notice  by  mail  had  been  given,  or  that  it  had  not  been 
on  account  of  the  address  of  the  party  to  whom  the  land  was 
last  assessed  not  being  known.  When  these  matters  are  set 
forth  in  the  deed  it  is  prima  facie  evidence  of  the  truth  of  the 
facts  recited,  but  when,  however,  the  deed  is  silent  upon  the 
matter  of  notice  by  mail — ^the  giving  of  which  when  the  con- 
dition for  it  exists  is  just  as  essential  to  the  validity  of  the 
sale  and  tax-deed  under  it  as  notice  by  publication — ^if  the 
deed  is  not  void  on  account  of  the  absence  of  such  recital,  it  is 
at  least  incumbent  on  the  party  asserting  title  under  it  to 
make  proof  of  these  matters  in  support  of  his  tax-deed.  When 
there  is  a  recital  in  the  deed  it  is  prima  fade  evidence  of  the 
fact  but  this  is  only  made  so  by  virtue  of  the  statute  and  when 
there  is  a  recital.  If  there  is  no  recital  of  a  matter  affecting 
the  jurisdiction  or  power  of  the  tax-collector  to  make  a  valid 
sale  and  execute  a  valid  deed  and  which,  if  inserted  would 
by  force  of  the  statute  constitute  prima  fade  evidence,  the 
common-law  rule  prevails,  and  it  is  essential  that  the  person 
asserting  title  under  the  tax-deed  shall  make  proof  of  the  facts 
necessary  to  support  its  validity.  In  Blackwell  on  Tax  Titles, 
in  considering  the  tax-deed  from  a  common-law  standpoint, 
it  is  said  at  section  845 :  "This  deed,  according  to  principles  of 
the  common  law,  is  simply  a  link  in  the  chain  of  the  grantee's 
title.  It  does  not  ipso  facto  transfer  the  title  of  the  owner  as 
in  grants  from  the  government  or  in  deeds  from  man  to 
man.  The  operative  character  of  it  depends  upon  the  regu- 
larity of  the  anterior  proceedings.  The  deed  is  not  a  title  it- 
self nor  even  evidence  of  it.  Its  recitals  bind  no  one.  It  cre- 
ates no  estoppel  on  the  former  owner  and  no  presumption 
arises  on  the  mere  production  of  the  deed  that  the  facts  upon 
which  it  is  based  had  any  existence."  The  rule  at  common 
law  has  by  virtue  of  section  3898  been  changed  to  the  extent 
of  making  the  recitals  of  fact  necessary  to  authorize  the  sale 
prima  fade  evidence  of  such  authorization.  When  there  is 
no  recital  on  the  subject  the  common-law  rule  obtains  and 
the  claimant  imder  a  tax-deed  must  make  proof  of  the  facts 
which  authorized  the  sale  and  which  sustain  the  validity  of 
his  tax-deed.  No  effort  in  this  behalf  was  made  by  appel- 
lant. 
An  attack  is  made  by  appellant  on  a  number  of  other  find- 
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ings  made  by  the  court  and  rulings  respecting  the  admission 
of  evidence.  But  assuming  that  all  these  points  are  well  taken, 
it  would  not  warrant  a  reversal  of  the  judgment  or  the  order 
denying  a  new  trial.  The  finding  that  the  only  notice  given 
by  the  tax-collector  was  by  publication  under  the  old  section 
is  entirely  separate  and  distinct  from  any  other  finding  made 
in  the  case,  and  does  not  rest  for  its  sufiiciency  on  any  of  the 
other  findings  which  are  attacked,  or  on  any  testimony  the 
admission  of  which  appellant  assigns  as  error.  Under  these 
circumstances,  as  this  finding  of  itself  warranted  a  judgment 
in  favor  of  plaintiff  against  the  asserted  title  of  appellant 
under  the  tax-deed  from  the  state,  it  is  immaterial  to  con- 
sider other  findings  or  matters  as  to  evidence  which  have  no 
relation  to  and  could  not  affect  this  particular  uncontested 
finding. 

Appellant  makes  the  further  point  that  judgment  should 
not  have  been  awarded  respondent  without  requiring  the  latter 
to  refund  to  appellant  the  amount  of  taxes,  penalties,  charges, 
and  costs  paid  by  him  at  the  tax-sale,  under  the  general  rule 
that  "he  who  seeks  equity  must  do  equity"  (1  Pomeroy's  Equity 
Jurisprudence,  sec.  385).  It  may  be  admitted  that  in  a 
proper  case  and  where  the  point  is  properly  presented  to  the 
trial  court,  such  reimbursement  should  be  ordered.  As  the 
question  is  involved  in  other  cases  now  pending  in  this  court 
under  submission,  we  do  not  here  discuss  it.  In  the  present 
case,  we  do  not  think  the  record  shows  that  the  question  was 
presented  to  the  court  below.  Under  our  rules  of  pleading  in 
actions  to  quiet  title,  the  plaintiff  need  not  set  out  the  particu- 
lars of  the  claim  of  the  defendant  which  he  is  attacking.  He 
may  merely  allege  that  the  defendant  asserts  some  interest  or 
claim  which  is  without  right  This  the  plaintiff  did  and  noth- 
ing more.  The  complaint,  therefore,  does  not  show  that  there 
was  any  equitable  right  in  the  defendant  or  duty  justly  ow- 
ing to  him  from  the  plaintiff  upon  which  the  rule  above  quoted 
could  be  invoked.  The  equity  of  the  defendant  not  being  ap- 
parent on  the  face  of  the  complaint,  the  only  other  way  by 
which  it  could  be  presented  would  be  by  setting  it  up  in  the 
answer.  The  defendant  made  no  such  answer.  He  merely 
denied  plaintiff's  title  and  alleged  in  general  terms  that  he 
was  himself  the  owner.  By  leave  of  court,  after  the  trial  and 
before  the  decision  below,  he  filed  an  amendment  to  his  an- 
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swer.  In  this  he  alleged  that  he  was  the  owner  under  and  by 
virtue  of  a  deed  from  the  state  based  upon  a  delinquent  tax- 
sale,  that  the  plaintiff's  claim  to  the  land  was  without  right, 
and  he  thereupon  asked  that  plaintiff  take  nothing  and  that 
the  defendant  be  adjudged  the  owner  and  the  plaintiff  be 
enjoined  from  asserting  any  title  or  claim  to  the  land,  and, 
for  such  other  and  further  relief  as  should  be  meet  and  prop- 
er. In  setting  out  his  title  under  the  deed  from  the  state,  he 
alleged  that  he  had  paid  to  the  state  as  the  purchase  price  of 
the  land  the  sum  of  $25.56.  The  findings  declare  this  allega- 
tion to  be  true.  The  record  does  not  show  that  this  money  was 
applied  on  taxes,  or  that  the  defendant  paid  any  other  sum. 
The  fact  of  such  payment  is  alleged  merely  as  one  of  the  in- 
cidents leading  up  to  the  defendant's  acquisition  of  the  title, 
and  not  as  a  basis  for  a  lien  on  the  land  or  claim  against  the 
plaintiff.  Perhaps  such  payment  might  have  been  set  up  as 
a  basis  for  the  claim  that  the  judgment  should  provide  for  its 
repayment.  If,  on  the  trial,  the  point  had  been  urged  and 
judgment  for  repayment  given  accordingly,  it  is  probable 
that  the  judgment  would  not  have  been  reversed  on  appeal  by 
plaintiff  on  the  ground  that  there  was  no  pleading  to  support 
it.  However  this  may  be,  it  is  clearly  apparent  from  the 
answer  as  a  whole  and  from  the  proceedings  at  the  trial  that 
the  allegation  was  not  made  as  a  basis  for  such  relief  and  that 
the  claim  for  auch  relief  was  not  brought  to  the  attention  of 
the  trial  court.  The  case  comes  within  the  familiar  rule  that 
a  judgment  will  not  be  reversed  on  appeal  because  of  the  fail- 
ure of  the  lower  court  to  give  relief  not  embraced  in  the  plead- 
ings and  which  it  was  not  asked  to  give,  that  is,  in  effect,  for 
an  error  which  the  trial  court  did  not  make. 
The  judgment  and  order  appealed  from  are  affirmed. 

Shaw,  J.,  Henshaw,  J.,  Angellotti,  J.,  and  Melvin,  J.  con- 
curred. 

Behearing  denied. 
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[8.  F.  No.  6102.     In  Bank.— Febmary  13,  1912.] 

WILLIAM  HENLEY,  Petitioner,  v.  SUPERIOR  COURT 
OP  THE  COUNTY  OF  SACRAMENTO,  and  J.  W. 
HUGHES,  Judge  thereof,  Respondents. 

GuMiNAL  LA.W— Loss  07  SzLr-CoNTOOL  Thbouoh  Intxicferancx— Af- 
nDAYiT  FOB  AsBEST — Spxchtc  Acts  Must  be  Aixeged. — Under 
section  2185e  of  the  Politieal  Code  (State.  March  21,  1911),  the 
affidavit  for  the  arrest  of  a  person  charged  with  being  so  far  ad- 
dicted to  the  intemperate  use  of  narcotics  or  stimulants  as  to  have 
lost  the  power  of  self-control,  must  be  substantially  in  the  form 
provided  by  section  2168  of  that  code  for  the  arrest  of  a  person 
charged  with  insanity,  and  must  contain  a  statement  of  the  specific 
acts  and  doings  of  the  party  charged  tending  to  support  the  con- 
clusion of  the  affiant  that  he  had  lost  the  power  of  self-control. 
The  mere  statement  of  such  conclusion  in  the  affidavit  is  insuffici- 
ent to  confer  jurisdiction  to  issue  the  warrant  of  arrest  or  to  pro- 
ceed with  the  examination. 

APPLICATION  for  a  Writ  of  Prohibition  directed  to  the 
Superior  Court  of  Sacramento  County.  J.  W.  Hughes, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

R.  Platnauer,  for  Petitioner. 

THE  COURT.— By  the  act  of  March  21,  1911,  (Stats. 
1911,  p.  396),  a  new  section — ^numbered  2185c — ^was  added 
to  the  Political  Code,  providing  that  "Whenever  it  appears 
by  affidavit  to  the  satisfaction  of  a  magistrate  of  a  county  or 
city  and  coimty  that  any  person  is  so  far  addicted  to  the  in- 
temperate use  of  narcotics  or  stimulants  as  to  have  lost  the 
power  of  self-control  or  is  subject  to  dipsomania  or  inebrity 
be  must  issue  and  deliver  to  some  peace  officer  a  warrant  di- 
recting that  such  person  be  arrested  and  taken  before  a  judge 
of  the  superior  court  for  a  hearing  and  examination  on  such 
charge.  Such  officer  must  thereupon  arrest  and  detain  such 
person  until  a  hearing  and  examination  can  be  had  .  .  .  Such 
affldmnt  and  warrant  of  arrest  must  be  substantially  in  the 
form  provided  by  section  2168  of  the  Political  Code  for  the 
arrest  of  a  person  charged  with  insanit3^" 
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The  petitioner  herein  was  arrested  under  a  warrant  issued 
apon  the  filing  of  an  affidavit  worded  as  follows: 

"In  the  Matter  of  Wm.  Henley,  an  alleged  intemperate 
user  of  stimulants. 

"State  of  California,  County  of  Sacramento. — ss. 

"Nellie  H.  Tayler  being  duly  sworn,  deposes  and  says  that 
there  is  now  in  said  county,  in  the  city  or  town  of  Sacramento, 
a  person  named  "Wm.  Henley,  who  is  so  far  addicted  to  the 
intemperate  use  of  stimulants  as  to  have  lost  the  power  of 
self-control. 

"That  by  reason  thereof  said  person  is  a  fit  subject  for 
commitment  to  a  State  Hospital  for  the  care  and  treatment 
of  the  insane  and  ought  to  be  confined  therein  as  an  inebriate, 
under  the  provisions  of  section  2185c  of  the  Political  Code  of 
the  state  of  California. 

"Wherefore  affiant  prays  that  such  action  may  be  had  as 
the  law  requires  in  such  cases." 

The  petitioner  was  arrested;  his  objection  to  the  jurisdic- 
tion of  the  respondent  to  proceed  with  his  examination  was 
overruled,  and  he  asked  this  court  for  a  writ  of  prohibition 
which  was  allowed  upon  the  grounds  here  briefly  stated. 

The  form  of  affidavit  prescribed  by  section  2168  of  the 
Political  Code,  and  to  which  the  statute  here  in  question  re- 
quires the  affidavit  for  the  arrest  of  a  person  alleged  to  have 
lost  the  power  of  self-control  substantially  to  conform,  em- 
braces as  one  of  its  requirements  a  statement  of  the  specific 
acts  and  doings  of  the  person  alleged  to  be  insane  upon  which 
the  conclusion  of  the  affiant  is  based.  His  naked  opinion  that 
a  person  is  insane  is  not  sufficient.  There  must  be  furnished 
evidence  to  support  that  conclusion  on  the  part  of  the  magis- 
trate, as  a  foundation  for  the  proceeding  before  the  arrest 
and  detention  of  such  person  is  authorized  and  for  the  same 
reasons  the  failure  of  the  complainant  to  state  any  facts  tend- 
ing to  support  the  conclusion  that  a  person  has  lost  the  power 
of  self-control  is  a  fatal  objection  to  the  power  of  the  magis- 
trate to  issue  the  warrant  of  arrest  under  section  2185c.  The 
warrant  being,  for  these  reasons,  invalid,  the  respondent  was 
without  jurisdiction  to  proceed  with  the  examination,  and 
petitioner  was  entitled  to  the  writ  of  prohibition. 
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[Crim.  No.  1728.    In  Bank.— February  14,  1912.] 
Ex  Parte  S.  B.  TIMOTHY,  on  Habeas  Corpus. 

Criminal  Law  —  Habeas  CJobpus  —  Muiwer  —  Ck)MMiTMBNT  without 
Beasonablb  Cause. — ^Where  a  prisoner  charged  with  murder  seekB 
to  be  discharged  on  habeas  corpus  on  the  ground  that  he  had  been 
committed  without  reasonable  or  probable  cause,  and  an  examina- 
tion of  the  evidence  shows  the  contrary,  the  writ  will  be  denied 
without  a  discussion  of  the  evidence  by  the  court. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  directed  to 
the  Sheriff  of  San  Mateo  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

Albert  Mansfield,  for  Petitioner. 

Franklin  Swart,  District  Attorney,  for  Respondent. 

THE  COURT.— Petitioner  applies  for  a  writ  of  habeas 
corpus  and  seeks  his  discharge  thereunder  upon  the  ground 
that  he  has  been  committed  on  a  criminal  charge  without  rea- 
sonable or  probable  cause.  (Pen.  Code,  sec.  1487,  subd.  7.) 
The  crime  charged  is  murder  and  the  evidence  discloses  that 
petitioner  fired  the  shot  that  killed  one  J.  J.  Moore.  If  our 
examination  of  the  evidence  convinced  us  that  the  petitioner 
had  been  held  to  answer  without  reasonable  or  probable  cause, 
a  full  discussion  of  that  evidence  would  become  pertinent 
and  proper,  but  where,  as  here,  the  result  of  that  examination 
has  been  to  convince  us  that  the  respondent  is  not  held  with- 
out reasonable  cause,  such  a  discussion  can  serve  no  useful 
purpose,  and  might  work  injury. 

The  application  for  the  writ  is  denied. 
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[Grim.  No.  1693.    In  Bank.— F^broaij  15,  1912.] 
THE  PEOPLE,  Respondent,  v.  ROSARIO  SAINZ,  Appellant 

Cbiminal  Law— Mxtbdeb— Evidence— Absence  or  Personal  Enhity — 
Malice — ^Blood  Lust. — In  a  prosecntion  for  murder,  the  evidence, 
althougfh  it  shows  no  personal  enmity  or  hostility  on  the  part  of 
the  defendant  against  the  deceased,  is  held  sufficient  to  show  that 
the  defendant's  blood  lust  had  been  aroused,  and  that  he  was  will- 
ing to  slay,  and  did  slay,  the  deceased  without  provocation.  Such 
evidence  clearly  indicates  malice,  and  whether  it  be  called  express 
or  implied  is  immaterial. 

Id.— VOLUNTABY  INTOXICATION — ABSENCE  OF  CRIMINAL  INTENT — QUES- 
TION TOR  Jury. — The  voluntary  intoxication  of  the  defendant  at  the 
time  of  such  killing  was  no  excuse  for  the  crime,  and  the  question 
whether  by  reason  thereof  he  was  incapable  of  forming  a  specific 
criminal  intent  was  for  the  jury  to  pass  upon  under  proper  instnic- 
tions. 

Id. — Proof  of  Motive  not  Essential. — ^While  evidence  of  motive  is 
always  permissible  and  ofttimes  valuable,  it  is  never  essential  to  the 
proof  of  a  crime. 

Id.— Direct  Evidence  of  Killing  by  Shot  from  Bifle— Conflicting 
Expert  Evidence. — The  positive  testimony  of  an  eye  witness  that 
he  saw  the  defendant  actually  fire  the  shots  from  his  rifle,  one  of 
which  killed  the  deceased,  is  sufficient  to  sustain  his  conviction, 
notwithstanding  the  testimony  of  experts  that  the  cartridges  the 
shells  of  which  were  found  at  the  place  of  the  shooting  could  not 
have  been  fired  from  such  rifle  because  the  indentations  made  in  the 
caps  of  the  shells  by  the  firing  pin  were  different  indentations  from 
those  that  would  have  been  made  by  the  firing  pin  of  the  rifle. 
The  jury  might  have  concluded,  there  being  no  evidence  to  the 
contrary,  that  the  firing  pin  of  the  rifle  had  been  tampered  with 
after  the  homicide. 

Id.— Evidence  of  Escape  from  Jail— Misconduct  of  District  At- 
torney— Error  Favorable  to  Defendant. — After  the  court  had 
excluded  evidence  offered  by  the  prosecution  to  show  that  the  de- 
fendant after  his  arrest  had  escaped  from  jail  and  fled,  an  at- 
tempt by  the  district  attorney  to  show  that  the  defendant  did  not 
continuously  remain  in  the  custody  of  the  sheriff  after  his  arrest, 
is  not  misconduct.  The  court  erred  in  ruling  out  such  evidence 
but  the  error  was  in  favor  of  the  defendant. 

Id. — ^Instructions — ^Flight    as    Indicative    of    Guilt — ^Province    of 
Jury. — An  iostniction  to  the  effect  that  the  flight  of  the  defendant  ■ 
after  the  commission  of  the  homicide,  might  be  considered  by  the 
jury  as  indicative  of  guilt,  which  omits  the  qualification  that  he 
knew  at  the  time  of  his  fiight  that  he  was  charged  with  the  crime. 
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18  an  invasion  of  the  province  of  the  jury  and  should  not  have  been 
given. 
Id. — MuRDEE  IN  FmsT  Deobeb — Jury  to  Fix  Punishment — Erbonb- 
ous  Instruction  to  Disregard  Penalty. — Upon  a  conviction  of 
the  crime  of  murder  in  the  first  degree  it  is  the  exclusive  province 
of  the  jury,  and  not  at  all  of  the  court,  to  fix  the  punishment,  and 
it  is  error  for  the  court,  in  a  prosecution  for  such  offense,  to  instruct 
the  jury,  without  qualification,  that  in  arriving  at  their  verdict 
they  should  not  consider  the  penalty  prescribed  by  law  for  the 
punishment  of  the  offense.  Such  error  is  not  cured  by  the  fact 
that  when  the  jury  retired  for  deliberation  they  were  furnished 
with  five  forms  of  verdict,  one  of  which  was  for  murder  in  the  first 
degree  and  fixed  the  punishment  at  imprisonment  for  life,  and 
the  court  then  instructed  them  to  use  such  form  as  complied  with 
the  verdict  they  arrived  at. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County  and  from  an  order  refusing  a  new  trial.  Z. 
B.  West,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Weisel  &  Button,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  George  Beebe,  Deputy 
Attorney-General,  for  Respondent. 

HENSHAW,  J. — The  defendant,  an  Indian  or  Mexican, 
was  tried  and  convicted  of  the  crime  of  murder,  was  found 
puilty  of  murder  in  the  first  degree  and  sentenced  to  be 
hanged.  Prom  the  judgment  and  from  the  order  denying 
his  motion  for  a  new  trial  he  appeals. 

1.  His  first  contention  is  that  the  judgment  is  not  sup- 
ported by  the  evidence  and  is  contrary  to  the  evidence.  This 
necessitates  a  brief  statement  of  the  circumstances  of  the 
homicide.  Defendant  was  sheep-shearer  and  a  member  of 
Santos  Carrissosa's  sheep-shearing  camp,  which  contained 
twenty  or  thirty  Indians  and  Mexicans.  The  deceased,  Jose 
Machado,  was  likewise  a  member  of  the  camp.  The  camp 
was  composed  of  two  tents  or  encampments,  one  known  as 
Carrissosa's  tent,  where  Machado  lived,  the  other  known  as 
Mirando's  tent.  The  sheep-shearing  was  over.  The  defend- 
ant began  to  drink,  became  somewhat  intoxicated,  and  fell 
into  sri  ugly  and  quarrelsome  mood.    With  his  sheep-shears 
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he  went  to  the  entrance  of  Carrissosa's  tent  and  challenged 
the  occupants  generally  to  come  out  and  fight  him.  There- 
after he  took  his  Winchest^  rifle  and  began  shooting  at  a 
caA  upon  the  ground,  firing  six  or  eight  shots,  and  declaring 
that  "this  is  the  way  I  am  going  to  kill  one  or  two  tonight." 
He  then,  still  carrying  his  rifle  went  into  the  Mirando  tent, 
stumbled  over  some  harness,  fell  down,  got  up  and  asked 
who  had  pushed  him.  Being  told  that  nobody  had,  he  said 
"I'll  go  out  and  kill*  two  or  three."  He  walked  outside  and 
began  firing  his  rifle.  He  discharged  three  shots,  the  third 
striking  Machado,  who  was  standing  at  the  entrance  of  Car- 
rissosa's  tent,  a  short  distance  away,  killing  him  instantly. 
Thereupon  defendant  requested  one  of  the  men,  Tiburcio  Pol- 
lorena,  to  have  Santos  Carrissosa,  the  camp  foreman  or 
"boss,"  send  him  five  dollars.  He  then  fled  from  the  camp 
and  was  arrested  in  Mexico  several  months  later.'  Defendant's 
defense  was  that  he  had  been  drinking  heavily  in  the  after- 
noon, that  he  fell  into  a  drunken  slumber,  did  not  remember 
anything  that  took  place,  and  on  awakening  from  his  drunken 
slumber  was  told  that  he  had  better  leave,  and  did  so. 
He  knew  that  he  did  not  fire  pistol  cartridges  from  his  rifle. 
The  empty  shells  found  on  the  ground  at  the  place  of  the 
shooting  were  shells  of  44-caliber  pistol  cartridges.  Appel- 
lant's contentions  against  the  sufficiency  of  the  evidence  re- 
solve themselves  into  two  propositions:  1.  That  he  was  drunk 
at  the  time  of  the  shooting,  that  there  is  no  proof  of  malice  on 
his  part  toward  or  against  Machado,  that  no  enmity  between 
them  is  shown  to  have  existed  and  there  was  therefore  no 
motive  for  the  crime;  2.  That  he  did  not  in  fact  fire  the 
shot  which  killed  Machado.  The  evidence  leaves  little  doubt 
but  that  the  defendant's  ugly  passions  were  aroused  by  the 
liquor  which  he  voluntarily  drank,  that,  as  the  Indians  phrase 
it,  "his  heart  was  bad."  There  is  no  evidence  of  personal 
enmity  or  hostility  on  the  part  of  defendant  against  the  de- 
ceased, but  there  is  evidence  that  his  blood  lust  had  been 
aroused  and  that  he  was  willing  to  slay,  and  did  slay,  with- 
out provocation.  This  evidence  clearly  indicates  malice. 
Whether  it  be  called  express  or  implied  (Pen.  Code,  sec.  188) 
is  immaterial.  There  is  enough  to  justify  the  jury  in  finding 
that  he  stepped  to  the  door  of  the  tent  with  the  deliberate 
intention  unlawfully  to  take  human  life,  and,  upon  the  other 
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hand,  there  is  enough  to  support  the  finding  that  there  was 
no  provocation  at  all,  and  that  the  circumstances  attending 
the  killing  showed  an  abandoned  and  malignant  heart.  Of 
course,  his  voluntary  intoxication  was  no  excuse  for  his  crime 
(Pen.  Code,  sec.  22),  and  the  question  whether  by  reason  of 
that  intoxication  he  was  incapable  of  forming  a  specific  crim- 
inal intent  was  one  for  the  jury  to  pass  upon  under  proper 
instruction,  which  the  court  gave,  and  they  decided  the 
question  against  him.  There  was  no  motive  for  the  crime  in 
the  sense  that  it  was  shown  to  have  been  for  revenge  or  the 
outgrowth  of  pre-existing  hostility,  but  while  evidence  of 
motive  is  always  permissible  and  ofttimes  valuable,  it  is  never 
essential  to  the  proof  of  a  crime.  {People  v.  Durrani y  116 
Cal.  179,  [48  Pac.  75].)  Yet,  in  another  sense,  motive  suffi- 
ciently appears.  The  act  was  the  expression  of  a  mind  in- 
flamed by  intoxicants,  brutal,  malignant,  and  on  murder  bent. 

2.  The  evidence  which  appellant  contends  indisputably 
shows  that  he  did  not  fire  the  fatal  shot  is  the  following :  The 
rifle  was  a  44-caliber  Winchester  repeating  rifle.  Prom  it 
could  be  discharged  44-caliber  Colt  pistol  cartridges.  The 
bullet  which  killed  Machado  was  a  bullet  from  such  a  cart- 
ridge. The  shells  near  the  door  of  Mirando's  tent  where  the 
defendant  stood  when  the  shots  were  fired  were  shells  of 
exploded  pistol  cartridges.  Experts  testified  that  these  pistol 
cartridges  were  not  fired  from  the  rifle  because  the  indenta- 
tions made  in  the  caps  of  the  shells  by  the  firing  pin  were 
different  indentations  from  those  that  would  have  been  made 
by  the  firing  pin  of  the  rifle.  It  is  sufficient,  as  against  this, 
to  state  that  there  was  the  positive  testimony  of  one  eye  wit- 
ness, Tiburcio  PoUorena,  that  he  saw  the  defendant  actually 
fire  the  shots  from  his  rifle.  But,  in  addition,  the  jury  was  not 
bound  to  believe  the  testimony  of  the  experts,  and  might  have 
concluded,  since  no  evidence  was  offered  to  the  contrary,  that 
the  firing  pin  of  the  rifle  had  been  tampered  with  after  the 
homicide.  Indeed,  if  such  were  the  case,  it  would  not  be  the 
first  instance  in  which  an  attempt  has  been  made  to  defeat 
justice  in  precisely  this  way.     {Taylor  v.  Commonwealth,  90 

.Va.  109,  [17S.  E.  812].) 

3.  The  prosecution  undertook  to  show  that  after  his  arrest 
the  defendant  escaped  from  jail  and  fled.  The  offer  of  evi- 
dence to  this  effect  was  excluded.    The  district  attorney,  after 
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one  objection  had  been  sustained,  a  second  time  asked  the 
sheriff,  who  was  on  the  witness  stand,  if  the  defendant  con- 
tinuously remained  in  his  custody,  and  a  second  time  the 
question  was  ruled  to  be  improper.  Misconduct  is  predicated 
upon  this.  But  there  was  no  such  willful  persistence  in  ask- 
ing improper  questions  as  to  merit  censure,  much  less  re- 
versal, since  the  ruling  erred  in  favor  of  the  defendant. 
(People  V.  Schaeffer,  161  Cal.  573,  [119  Pac.  920].) 

4.  By  questions  directed  to  the  defendant  it  was  sought  to 
be  shown  that  he  fled  because  he  was  told  by  a  man  (un- 
known and  unnamed)  that  two  other  men  with  guns  were  in 
pursuit  of  him.  The  defendant  was  asked  to  give  the  con- 
versation which  he  had  with  this  unknown  man,  and  an  objec- 
tion to  this  question  was  properly  sustained.  There  was  not 
disclosed  to  the  court,  as  it  could  and  should  have  been,  the 
nature  of  the  conversation  sought  to  be  elicited.  On  the 
other  hand,  under  proper  interrogatories  and  proper  showing, 
the  defendant  would  have  the  clear  right  to  explain  his  flight. 
In  this  connection  the  court  gave  the  usual  instruction  upon 
the  subject  of  flight,  such  an  instruction  as  has  recently  been 
considered  by  this  court  in  People  v.  Jones,  160  Cal.  358,  [117 
Pac.  176],  It  is  unnecessary  to  repeat  what  is  there  said  dis- 
countenancing the  giving  of  such  an  instruction  and  the  criti- 
cism upon  the  instruction  given,  because  of  an  absence  of  the 
qualification  that  the  defendant  at  the  time  of  his  flight  knew 
he  was  charged  with  the  crime.  We  would  not  feel  impelled 
to  reverse  this  case  for  this  sole  reason,  but  this  admonition 
has  been  deemed  proper  in  view  of  the  reversal  which  must  be 
ordered  for  the  reason  next  to  be  considered. 

5.  At  the  very  outset  of  his  instructions,  at  the  request  of 
the  district  attorney,  the  court  instructed  the  jury  as  fol- 
lows : — 

"It  is  the  duty  of  the  jury  to  decide  whether  the  defendant 
be  guilty  or  not  guilty  of  the  offense  charged  considering  all 
the  evidence  submitted  to  you  in  the  case.  It  is  not  for  you  to 
consider  the  penalty  prescribed  for  the  punishment  of  the 
offense  at  all.  If  you  are  aware  of  the  penalty  prescribed  by 
law,  it  is  your  duty  to  disregard  that  knowledge.  In  other 
words,  your  sole  duty  is  to  decide  whether  the  defendant  is 
guilty  or  not  guilty  of  the  offense  with  which  he  is  chained." 

However  appropriate  such  an  instruction  may  be  in  crim- 
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inal  cases  other  than  murder,  the  giving  of  it  in  the  case  of 
murder  is  grave  and  manifest  error.  For  in  the  crime  of 
murder  in  the  first  degree,  the  crime  with  which  this  defend- 
ant is  charged,  it  is  the  exclusive  province  of  the  jury,  and  not 
at  all  of  the  court,  to  fix  the  punishment.  So  true  is  this,  that, 
80  far  from  its  being  the  duty  of  a  jury  to  disregard  its  knowl- 
edge, if  it  is  aware  of  the  penalty  prescribed,  it  is  the  duty  of 
the  court  carefully  to  instruct  the  jury  as  to  the  solemn  re- 
sponsibility of  fixing  the  punishment  which  the  law  has  imposed 
upon  it.  (People  v.  Olsen,  80  Cal.  122,  [22  Pac.  125] ;  People 
V.  Leary,  105  Cal.  486,  [39  Pac.  24] ;  State  v.  Melwi,  11  La. 
Ann.  535;  State  v.  Gilbreath,  130  Mo.  500,  [32  S.  W.  1023].) 
Nor  need  time  be  spent  in  pointing  out  the  gravity  of  such  an 
error  and  the  tremendous  consequences  which  may  follow  to  a 
defendant  from  it.  Sufiice  it  to  say  that  it  involves  the  differ- 
ence between  life  and  death.  There  is  left  but  the  one  inquiry : 
was  the  error  and  injury  of  this  instruction  anywhere,  in  any 
way,  averted  or  cured?  A  review  of  all  the  instructions  givon 
compels  an  answer  in  the  negative.  Nowhere  was  the  jury  told 
what  alternative  punishments  for  murder  in  the  first  degree 
the  law  has  prescribed,  nowhere  were  they  told  that  the  de- 
cision as  to  which  of  the  two  punishments  should  be  inflicted 
was  a  high  duty  imposed  by  law  upon  them.  All  that  appears 
further  in  this  connection  is  that  the  court  stated  to  the  jury 
before  their  retirement  "The  clerk  has  prepared  five  forms  of 
verdict.  You  will  use  the  one  which  will  comply  with  what- 
ever verdict  you  will  arrive  at."  In  connection  with  this  lan- 
guage, there  was  handed  to  the  jury  five  forms  of  verdict,  the 
first  of  which  was  as  follows:  "We,  the  jury  in  the  above 
entitled  action,  find  the  defendant  guilty  of  murder  in  the  first 
degree" ;  the  second,  "We,  the  jury  in  the  above  entitled  action, 
find  the  defendant  guilty  of  murder  in  the  first  degree  and 
shall  suffer  imprisonment  in  the  state  prison  for  life."  But  if 
it  be  conceded  that  these  verdicts  so  delivered  to  the  jury  by 
the  clerk  form  a  part  of  the  court's  instructions,  it  would  be 
impossible  to  say  that  they  did  or  could  operate  to  control  the 
minds  of  the  jury  against  the  solemn  admonition  of  the  court 
that  it  was  not  for  them  to  consider  the  penalty  prescribed  for 
the  punishment  of  the  offense  at  all.  It  could  only  result  in 
the  giving  of  instructions  radically  conflicting  and  involving 
not  only  the  question  of  human  liberty  but  of  humaij  life. 
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None  of  the  rulings  of  the  court  upon  the  reception  op  rejec- 
tion of  evidence  requires  specific  comment,  but  for  the  reasons 
given  the  judgment  and  order  appealed  from  are  reversed  and 
the  cause  remanded. 

Shaw,  J.,  Angellotti,  J.,  Lorigan,  J.,  and  Beatty,  C.  J.,  con- 
curred. 


[Crim.  No.  1707.  In  Bank.— February  23,  1912.] 

THE    PEOPLE,    Respondent,    v.    ERNEST    J.    DRAKE, 

Appellant. 

Criminal  Law— Placing  Female  in  Custody  foe  Pusposes  of  Prosti- 
tution—Detention UNDER  Restraint. — In  order  to  constitute  the 
offense  of  receiying  money  for  or  on  account  of  "placing  in  custody 
any  female  for  the  purpose  of  causing  her  to  cohabit  with  any  male 
to  whom  she  is  not  married/'  as  defined  by  section  266d  of  the  Penal 
Code,  it  18  essential  that  the  female  in  question  shall  have  been 
"placed  in  custody"  by  the  person  charged,  which  necessarily  im- 
plies that  she  must  be  placed  where  she  is  detained  or  kept  in  tho 
charge  or  control  of  another,  in  some  sort  of  restraint,  so  that  she 
is  not  free  to  come  or  go  or  otherwise  act  as  she  pleases. 

Id. — Persuasion  to  Enter  Bawdy-House.. — The  mere  persuasion  of  a 
female  to  become  a  voluntary  inmate  of  a  house  of  ill-fame,  as  a 
prostitute,  and  the  reception  of  the  proceeds  of  her  occupation,  does 
not  constitute  a  violation  of  that  section. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  William  P.  Lawlor, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Jas.  E.  Boss,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  J.  Charles  Jones,  Deputy 
Attorney-General,  C.  M.  Fickert,  District  Attorney,  and  Fred 
L.  Berry,  Assistant  District  Attorney,  for  Respondent. 

SHAW,  J., — The  defendant  was  convicted  of  the  felony  de- 
fined in  section  266d  of  the  Penal  Code.  The  section  is  as 
follows : — 
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"Every  person  who  receives  any  money  or  o^her  valuable 
thing  for  or  on  account  of  his  placing  in  custody  any  female 
for  the  purpose  of  causing  her  to  cohabit  with  any  male  to 
whom  she  is  not  married,  is  guilty  of  a  felony." 

By  this  definition,  in  order  to  constitute  the  oflPense,  it  is 
made  imperative  that  the  female  in  question  shall  have  been 
"placed  in  custody"  by  the  person  charged.  The  use  of  the 
words  "in  custody"  necessarily  implies  that  she  must  be  placed 
where  she  is  detained  or  kept  in  the  charge  or  control  of 
another,  in  some  sort  of  restraint,  so  that  she  is  not  free  to 
come  and  go  or  otherwise  act  as  she  pleases.  {Spring  v.  Dc^l- 
man,  34  Neb.  692,  [52  N.  W.  567] ;  Wilkes  v.  Slaughter,  10 
N.  C.  216;  Century  Die.) 

That  this  is  the  correct  interpretation  of  the  section  is  fur- 
ther demonstrated  by  its  legislative  origin  and  history.  It  was 
first  enacted  as  section  4  of  the  act  of  March  23, 1893,  entitled, 
"An  act  to  prevent  compulsory  prostitution  of  women,  and  the 
importation  of  Chinese  or  Japanese  women  for  immoral  pur- 
poses, and  to  provide  penalties  therefor."  (Stats.  1893,  p. 
217.)  There  are  six  sections  of  the  act.  This  particular 
offense  was  thereby  made  a  misdemeanor  only.  The  title 
shows  the  general  purpose  to  be  to  prevent  forcible  detention 
of  women  for  prostitution,  and  the  provisions  of  the  several 
sections  are  directed  against  the  kidnapping  of  women  and  the 
holding  of  them  in  restraint  for  that  purpose,  or  for  illicit 
sexual  intercourse.  In  the  revision  of  the  Penal  Code  in  1901, 
these  sections  were  incorporated  therein,  and  all  the  offenses 
defined  were  declared  to  be  felonies.  (Stats.  1901,  p.  448.) 
This  revision  was  held  unconstitutional  in  Lewis  v.  Dunne, 
134  Cal.  291,  [86  Am.  St.  Rep.  257,  55  L.  R.  A.  833,  66  Pac. 
478.]  In  1905  they  were  again  inserted  in  their  present  form 
in  the  Penal  Code  as  sections  266a  to  266f,  inclusive.  (Stats. 
1905,  p.  655.)  Placing  them  in  the  code  did  not  change  their 
meaning  or  effect. 

There  is  no  evidence  of  such  custody.  The  most  that  can  be 
said  of  the  conduct  of  the  defendant  is  that  he  persuaded  the 
girl  in  question,  who  was  then,  and  had  been  for  a  consider- 
able time  before,  a  prostitute,  but  who  was  not  his  wife,  to  go 
to  a  bawdy-house  and  there  follow  the  same  practice  during 
the  greater  part  of  every  night,  and  that  he  received  from  her 
a  large  part  or  all  of  the  money  she  obtained  thereby.    It  does 
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not  appear  that  either  the  defendant,  the  keeper  of  the  bawdy- 
house,  or  any  other  person  exercised  any  restraint  or  control 
over  her  actions,  or  prevented  or  attempted  to  prevent  her 
from  leaving  the  place  at  any  time  she  chose.  The  conduct  of 
defendant  was  exceedingly  immoral,  reprehensible,  and  de- 
grading. But  he  did  not  place  the  girl  in  custody,  he  merely 
persuaded  her  to  become  a  voluntary  inmate  of  a  house  of 
ill-fame,  as  a  prostitute,  and  received  the  proceeds  of  her 
occupation.  This,  the  statute,  at  that  time,  did  not  denounce 
as  a  felony.  The  acts  charged  were  done  prior  to  the  passage 
of  the  act  of  February  8,  1911,  making  such  conduct,  desig- 
nated therein  as  "pandering,"  a  felony.  (Stats.  1911,  p.  9.) 
The  evidence  does  not  show  a  violation  of  the  section  above 
quoted,  under  which  the  defendant  was  prosecuted.  The  ver- 
dict was  contrary  to  the  law  and  the  evidence. 
The  judgment  is  reversed. 

Angellotti,  J.,  Lorigan,  J.,  Melvin,  J.,  and  Henshaw,  J^ 
concurred. 


[S.  P.  No.  5433.    In  Bank.— February  23,  1912.] 
In  the  Matter  of  the  Estate  of  W.  W.  TREAT,  Deceased. 

Estates  of  Deceased  Persons  —  Family  Allowance  —  Insolvent 
Estate — ^Duration  or  Allowance. — ^Under  section  1466  of  the 
Code  of  Ciyil  Procedure,  a  family  allowance,  in  the  ease  of  an  in- 
solvent estate,  must  not  be  for  longer  than  one  year  after  the 
granting  of  letters  testamentary  or  of  administration. 

Id. — Construction  or  Order — ^Limitations  or  Statute  to  be  Bead 
INTO  Order— Failure  to  Specitt  Dxtration  or  Order. — An  order 
for  a  family  aUowanee  which,  in  form,  simply  grants  an  allowance  of 
a  certain  sum  per  month,  without  any  specification  of  the  time  during 
which  it  shall  continue,  should  be  construed  as  if  the  provisions  of 
that  section  as  to  the  time  during  which  it  should  continue  con- 
stituted a  part  of  the  order.  So  construed,  such  an  order  continues 
during  the  progress  of  the  settlement  of  the  estate,  unless  the 
estate  is  insolvent,  in  which  event  it  continues  for  only  one  year 
after  the  granting  of  letters,  even  though  the  settlement  of  the 
estate  has  not  then  been  concluded. 
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Id. — Determination  of  Question  of  Insolvency — Collateral  Attact 
ON  Order. — ^Whether  or  not  the  estate  is  insolvent  is  a  question  of 
fact  that  may  be  determined,  upon  an  opposition  by  cred- 
itors of  the  decedent,  in  a  proceeding  to  enforce  the  continued 
payment  of  the  allowance,  instituted  after  the  expiration  of  the 
year  frona  the  granting  of  letters.  Such  a  proceeding  involves  no 
collateral  attack  upon  the  original  order,  but  simply  an  inquiry 
as  to  whether  the  order  had,  by  its  terms,  ceased  to  be  operative. 

Id. — ^Making  of  Order  Does  not  Determine  Question  of  Solvency  or 
Insolvency. — ^While  aa  a  prerequisite  to  an  order  for  family  allow- 
ance under  section  1466  of  the  Code  of  Civil  Procedure,  certain  facts 
must  be  determined  by  the  trial  court,  there  is  nothing  in  the 
statute  requiring  the  question  of  solvency  or  insolvency  of  the 
estate  to  be  so  determined. 

Id.— Right  to  Allowance  in  Case  of  Insolvent  Estate— Time  of 
Allowance  cannot  be  Curtailed. — Even  if  the  estate  be  insolvent 
the  family  is  entitled  to  such  "reasonable  allowance  out  of  the 
estate  as  shall  be  necessary  for"  .their  maintenance  ''according  to 
their  circumstances,"  during  the  whole  of  the  year  prescribed,  if 
the  estate  is  properly  in  progress  of  settlement  so  long,  and  the 
court  may  not  restrict  such  "reasonable  allowance"  to  a  specified 
part  of  such  year.  The  determination  of  the  time  during  which  a 
"reasonable  allowance"  shall  be  paid  does  not  rest  in  the  sound 
discretion  of  the  court. 

Id. — Finding  on  Solvency  or  Insolvency  not  Implied  from  Making 
Order. — A  finding  and  adjudication  of  the  question  of  the  solvency 
or  insolvency  of  the  estate  is  not  implied  from  the  mere  making  of 
an  order  for  family  allowance,  within  a  year  after  the  granting  of 
letters,  at  least  in  the  case  of  an  order  which  does  not  in  express 
terms  prescribe  the  period  during  which  the  allowance  shall  con- 
tinue. 

Id.— Appeal  from  Order  Directing  Payment  of  Allowance  in  In- 
solvent Estate. — Under  section  963,  subdivision  3,  of  the  Code  of 
Civil  Procedure,  allowing  an  appeal  in  probate  proceedings  from  an 
order  ''against  or  in  favor  of  .  .  .  making  an  allowance  for  a 
widow  or  child,"  opposing  creditors  and  the  administrator  of  an  in- 
solvent estate  may  appeal  from  an  order  directing  the  payment  of  a 
family  allowance  under  such  original  order  therefor,  for  a  period 
subsequent  to  one  year  after  the  granting  of  letters. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  directing  the  payment  of  an 
alleged  arrearage  under  a  prior  order,  granting  a  family  allow- 
ance.   Thomas  P.  Graham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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C.  W.  Cross,  F.  H.  Gould,  and  Vincent  Surr,  for  Appellant. 
H.  W.  Orrick,  and  W.  H.  Spaulding,  for  Respondents. 

ANGELLOTTI,  J. — This  is  an  appeal  by  certain  creditors 
of  the  estate  of  deceased  and  the  administrators  with  the  will 
annexed  from  an  order  of  the  superior  court  of  the  city  and 
county  of  San  Francisco  directing  said  administrators  to  pay 
an  alleged  arrearage  under  a  prior  order  of  said  court,  made 
subsequent  to  the  return  and  filing  of  the  inventory  in  said 
estate,  granting  a  family  allowance  to  the  widow  of  deceased. 

There  is  no  controversy  as  to  the  material  facts,  which  are 
as  follows:  Deceased  died  testate,  and  hia  will  was  admitted 
to  probate  on  December  8,  1906.  The  inventory  and  appraise- 
ment of  the  estate  was  returned  and  filed  on  March  22,  1907. 
On  May  15,  1907,  Lucy  B.  Treat,  the  widow  of  deceased,  filed 
her  petition  for  a  family  allowance  of  $175  per  month.  On 
the  following  day  the  court  made  its  ex  parte  order  granting 
such  application  to  the  extent  of  $125  per  month  "to  be  paid 
by  administrators  herein,  and  same  to  date  from  date  of  order 
admitting  will  to  probate,"  no  expressed  specification  being 
contained  therein  as  to  the  time  during  which  such  allowance 
should  continue,  or  as  to  the  condition  of  the  estate  in  respect 
to  solvency.  No  appeal  was  ever  taken  from  this  order.  The 
administrators  paid  to  the  widow  the  amount  so  allowed  for  a 
period  of  thirteen  months,  to  and  including  the  month  ending 
January  19, 1908,  and  refused  to  make  any  further  payments. 
In  January,  1909,  the  widow  presented  her  petition  for  an 
order  requiring  such  administrators  to  pay  to  her  one  thousand 
dollars,  then  in  their  hands  and  not  necessary  for  the  payment 
of  costs  and  expenses  of  administration,  on  account  of  such 
allowance  alleged  to  be  due  under  such  order,  which  would 
pay  all  sums  due  thereunder  to  and  including  the  month  end- 
ing September  19,  1908.  The  administrators  and  appealing 
creditors  opposed  the  granting  of  such  application  on  the 
ground  set  up  in  their  answer  that  the  estate  is  insolvent,  the 
creditors  alleging  in  their  answer  that  such  estate  was  insol- 
vent at  all  times  since  the  death  of  decedent,  and  both  answers 
substantially  alleging  that  the  refusal  of  the  administrators  to 
pay  any  allowance  after  the  payment  of  the  same  for  thirteen 
months  was  because  of  such  insolvency.    Upon  the  hearing 
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in  the  lower  court  it  was  sought  by  the  appellants  to  show  such 
insolvency  on  the  part  of  the  estate,  but  the  court,  upon  the 
objection  of  the  petitioner,  refused  to  hear  any  evidence  on 
that  question.  If  a  showing  that  the  estate  was  in  fact  in- 
solvent would  have  been  a  sufiScient  answer  to  the  application 
of  the  widow  for  the  payment  of  any  additional  family  allow- 
ance under  the  order  of  May  16,  1907,  it  is  obvious  that  the 
lower  court  erred  to  the  prejudice  of  appellants  in  excluding 
such  evidence. 

Section  1466  of  the  Code  of  Civil  Procedure  provides :  "If 
the  property  set  apart  is  insufficient  for  the  support  of  the 
widow  and  children,  or  either,  the  court  or  a  judge  thereof 
must  make  such  reasonable  allowance  out  of  the  estate  as  shall 
be  necessary  for  the  maintenance  of  the  family,  according  to 
their  circumstances,  during  the  progress  of  the  settlement  of 
the  estate,  which,  in  case  of  an  insolvent  estate,  must  not  he 
longer  than  one  year  after  granting  letters  testamentary  or  of 
administration/*  The  question  in  this  case  is  as  to  the  effect 
of  the  portion  of  this  section  which  we  have  italicized.  The 
theory  of  the  appellants  is  that  it  constitutes  a  limitation 
which  must  be  read  into  any  order  for  family  allowance,  how- 
ever general  such  order  may  be  on  its  face,  and  that  the  allow- 
ance comes  to  an  end  upon  the  lapse  of  one  year  if  the  estate 
is,  in  fact,  insolvent. 

There  can  be  no  doubt  that  the  statutory  provision  in  ques- 
tion was  intended  to  prevent  the  payment  of  any  family 
allowance  under  section  1466  of  the  Code  of  Civil  Procedure, 
for  a  longer  period  than  one  year  after  the  granting  of  letters 
testamentary  or  of  administration,  where  the  estate  is  in- 
solvent. This  intention  is  clearly  enough  expressed,  and  haa 
always  been  recognized  in  the  decisions  of  this  court.  In 
Estate  of  Montgomery,  60  Cal.  648,  where  creditors  sought  an 
order  discontinuing  a  family  allowance  on  the  ground  of  the 
insolvency  of  the  estate,  the  allowance  having  already  been 
paid  for  a  period  exceeding  one  year,  the  court  said  in  affirm- 
ing an  order  of  discontinuance :  "But,  in  case  of  an  insolvent 
estate,  the  time  must  not  be  longer  than  one  year  after  the 
granting  of  letters.  Here  is  an  absolute  prohibition  in  case 
of  insolvency.  The  court  had  power,  upon  ascertaining  the 
estate  to  be  insolvent — nay,  it  was  its  duty — to  discontinue  the 
aUowance."     In  Estate  of  Walkerly,  77  Cal.  642,   [20  Pac. 
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150],  it  was  said  that  the  court  may  make  such  allowance  as 
may  be  necessary,  "subject,  of  course,  to  the  proviso  that  if 
the  estate  is  insolvent  it  shall  not  extend  beyond  one  year." 
(See,  also,  Esiadie  of  Adams,  128  Cal.  380,  383,  [57  Pac.  569, 
60  Pac.  965] ;  In  re  Lux,  100  Cal.  593,  599,  [35  Pac.  341].) 
We  have  in  this  provision  of  our  statute  a  clear  and  explicit 
declaration  by  the  legislature  that  the  family  allowance  given 
under  section  1466  of  the  Code  of  Civil  Procedure,  must  not, 
in  the  case  of  an  insolvent  estate,  be  for  longer  than  one  year 
after  the  granting  of  letters  testamentary  or  of  administra- 
tion. We  can  see  no  good  reason  why  it  should  not  be  held, 
at  least  as  to  an  order  of  the  form  of  the  one  before  us,  one 
simply  granting  an  allowance  of  a  certain  sum  per  month, 
without  any  specification  of  the  time  during  which  it  shall 
continue,  that  the  order  is  made  upon  the  terms  fixed  by  the 
statute,  viz.,  that  it  is  to  continue  during  the  progress  of  the 
settlement  of  the  estate,  unless  the  estate  is  insolvent,  in  which 
event  it  is  to  continue  for  only  one  year  after  the  grantin^r 
of  letters,  even  though  the  settlement  of  the  estate  has  not  then 
been  concluded.  It  certainly  should  not  be  presumed  in  con- 
struing the  order  that  the  court  intended  to  violate  the  pro- 
vision of  the  law  forbidding  the  payment  of  such  an  allowance 
for  more  than  one  year  in  the  case  of  an  insolvent  estate.  In 
the  case  of  an  order  in  this  form,  at  least,  one  where  the  court 
has  done  no  more  than  to  designate  the  amount  of  allowance 
per  month,  the  fair  and  reasonable  construction  is  that  the 
provisions  of  the  statute  as  to  the  time  during  which  it  shall 
continue  constitute  a  part  of  the  order.  If  we  are  to  imply 
a  provision  that  the  allowance  is  to  continue  "during  the 
progress  of  the  settlement  of  the  estate,"  it  would  necessarily 
seem  that  we  must  also  imply  the  additional  provision  con- 
tingent upon  insolvency.  So  construed,  the  order  would  cease 
to  be  effectual  in  case  of  an  insolvent  estate  so  far  as  future 
payments  of  allowance  are  concerned,  upon  the  expiration  of 
one  year  from  the  date  of  the  granting  of  letters  testamentary 
or  of  administration,  and  no  order  of  court  would  be  essential 
to  that  result.  A  question  of  fact  might  exist  as  to  whether 
or  not  the  estate  was  insolvent,  and  that  question  would  have 
to  be  determined  in  some  such  proceeding  as  the  one  we 
have  before  us.  Such  a  proceeding,  however,  would  involve 
no  collateral  attack  upon  the  original  order,  but  simply  an 
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inquiry  as  to  whether  the  order  had,  by  its  terms,  ceased  to 
be  operative. 

The  respondent's  theory  practically  is  that  section  1466  of 
the  Code  of  Civil  Procedure  contemplates  and  relates  to 
conditions  as  they  exist  at  the  time  the  order  of  allowance  was 
made,  that  so  far  as  the  question  of  insolvency  is  concerned 
the  court  must  at  the  time  of  making  the  order  determine 
whether  the  estate  is  then  solvent  or  insolvent,  and  make  its 
order  in  view  of  such  determinlation,  that  the  making  of  an 
order  without  any  limitation  as  to  the  time  during  which  it 
shall  continue  to  be  operative  implies  a  finding  of  solvency 
which  is  conclusive  as  to  the  stcUus  of  the  estate  in  that  regard 
in  the  absence  of  a  revocation  or  modification  of  the  order, 
except  in  a  subsequent  proceeding  to  obtain  such  revocation 
or  modification,  and  that  the  allowance  ordered  must  be  paid 
during  the  entire  progress  of  the  settlement  of  the  estate  in 
the  absence  of  such  modification  or  revocation,  for  to  hold 
otherwise  would  involve  a  holding  that  the  validity  and  regu- 
larity of  an  order  may  be  assailed  in  a  collateral  proceeding 
to  enforce  such  order. 

While  as  a  prerequisite  to  an  order  for  family  allowance 
under  section  1466  of  the  Code  of  Civil  Procedure,  certain 
facts  must  be  determined  by  the  trial  court,  we  see  nothing  in 
our  statute  requiring  the  question  of  solvency  or  insolvency 
to  be  so  determined.  It  must  be  determined,  for  instance,  that 
such  property  as  has  been  set  apart  for  the  support  of  the 
widow  and  children,  under  section  1465  of  the  Code  of  Civil 
Procedure,  if  any,  is  insufficient  for  their  support,  for  the 
statute  allows  the  order  for  family  allowance  to  be  made  only 
where  such  other  property  is  insufficient,  and  the  granting  of 
a  family  allowance  necessarily  implies  a  finding  of  such  in- 
suflBjeiency  (Estate  of  Welch,  106  Cal.  427,  430,  [39  Pac. 
805]).  And  the  same  thing  is  true  as  to  the  relationship  of 
the  claimants  to  the  deceased.  The  allowance  is  authorized 
only  for  the  maintenance  of  the  family  of  the  deceased,  and 
an  order  granting  such  an  allowance  to  a  person  as  the  widow 
of  a  deceased,  necessarily  concludes  the  question  as  to  the 
status  of  such  person  as  widow  (Estate  of  Nolan,  145  Cal. 
559,  [79  Pac.  428]),  at  least  so  far  as  the  matter  of  family 
allowance  is  concerned,  unless  it  be  set  aside  in  some  manner 
authorized  by  law.    And  so  again  as  to  the  reasonableness  of 
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the  amount  allowed.  The  finding  is  necessarily  implied  that 
such  amount  is  a  reasonable  amount  to  be  allowed  for  the 
maintenance  of  the  family  according  to  their  circumstances, 
and  the  order  is  a  conclusive  adjudication  on  that  subject  as 
long  as  it  remains  in  force.  But  it  is  nowhere  in  effect  pro- 
vided that  solvency  of  the  estate  is  a  prerequisite  to  the  making 
of  any  such  order,  where  the  order  is  made  within  a  year  after 
the  granting  of  letters.  The  other  conditions  existing,  the 
allowance  must  be  made  whether  the  estate  is  solvent  or  in- 
solvent (see  1  Woerner  on  Administrations,  sec.  83;  Griese- 
mer  v.  Boyer,  13  Wash.  171,  [43  Pac.  19],  the  only  limitation 
in  case  of  insolvency  being  that  it  must  not  continue  "longer 
than  one  year  after  granting  letters,"  etc.  Even  if  the  estate  be 
insolvent  the  family  is  entitled  to  such  "reasonable  allowance 
out  of  the  estate  as  shall  be  necessary  for"  their  maintenance, 
"according  to  their  circumstances,"  during  the  whole  of  the 
year  prescribed  if  the  estate  is  properly  in  progress  of  settle- 
ment so  long,  and  we  see  nothing  in  the  law  authorizing  the 
conclusion  that  because  an  estate  is  insolvent  the  court  may 
restrict  such  "reasonable  allowance"  to  a  specified  part  of  such 
year.  The  determination  as  to  the  time  during  which  a 
"reasonable  allowance"  shall  be  paid  does  not  rest  in  the  sound 
discretion  of  the  court.  That  time  is  fixed  by  the  statute, 
which  compels  the  granting  of  such  an  allowance  as  the  court 
may  consider  reasonable  for  such  time  as  may  be  properly 
consumed  in  the  settlement  of  the  estate,  with  the  limitation 
of  one  year  in  case  of  insolvency.  (See  In  re  Dougherty's 
Estate,  34  Mont.  336,  343,  [86  Pac.  38].)  There  is  nothing 
in  the  statute  to  indicate  that  the  limitation  as  to  insolvent 
estates  is  applicable  •to  only  those  estates  as  to  which  it  is 
possible  to  show  insolvency  at  the  time  of  the  making  of  the 
order.  So  that,  as  we  have  said,  a  determination  of  the  ques- 
tion of  solvency  or  insolvency  is  in  no  way  necessarily  in- 
volved in  the  making  of  the  order  within  a  year  after  the 
granting  of  letters,  and  consequently  a  finding  and  adjudica- 
tion on  that  point  is  not  to  be  implied,  at  least  in  the  case  of 
an  order  which  does  not  in  express  terms  prescribe  the  period 
during  which  the  allowance  shall  continue.  It  is  true,  as  has 
been  said,  that  the  court  in  making  the  order  may  take  into 
consideration  the  fact  of  insolvency,  if  shown,  in  connection 
with  all  the  other  circumstances,  in  determining  what  may 
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be  a  "reasonable  allowance,"  but  this  in  no  way  affects  the 
views  we  have  stated.  Estate  of  Bell,  131  Cal.  1,  [63  Pac.  81, 
668] ,  is  not  in  conflict  with  what  has  been  said.  On  the  settle- 
ment of  an  executor  8  account,  objections  were  made  to  itema 
consisting  of  sums  of  money  paid  by  the  executor  to  the 
widow  under  orders  of  the  court  for  family  allowance  made 
years  after  the  granting  of  letters,  and  after  the  widow  had 
been  paid  a  large  allowance  for  years  under  a  prior  order. 
The  ground  of  objection  was  that  the  estate  was  insolvent 
when  such  subsequent  orders  were  made.  It  seems  to  be  im- 
plied in  the  opinion  that  if  such  could  be  shown  to  be  the 
case,  the  court  must  be  held  to  be  without  jurisdiction  to 
make  the  order,  doubtless  because  the  allowance  granted 
thereby  was  for  a  period  during  which  no  allowance  could  be 
made  in  view  of  the  limitation  contained  in  section  1466  of 
the  Code  of  Civil  Procedure.  But  it  was  very  properly  held 
that  under  such  circumstances,  solvency  of  the  estate  being  a 
prerequisite  to  the  making  of  any  order  at  all,  the  making  of 
the  order  was  necessarily  a  finding  and  adjudication  that  the 
estate  was  then  solvent,  which,  of  course,  could  not  be  attacked 
collaterally.  The  distinction  between  that  case  and  this  is 
obvious. 

What  we  have  said  in  reply  to  respondent's  theory  stated 
above  is  said  with  reference  solely  to  the  question  of  the  proper 
construction  of  the  order  of  family  allowance  involved  in  this 
ease,  and  in  support  of  our  conclusion  that,  so  far  as  the  time 
during  which  the  allowance  was  to  continue  is  concerned,  it 
simply  ordered  the  payment  for  such  period  as  was  authorized 
by  section  1466  of  the  Code  of  Civil  Procedure,  and  in  no 
degree  adjudicated  the  question  of  solvency  or  insolvency. 
If  this  be  the  proper  construction  of  the  order,  we  have  here, 
as  already  substantially  said,  no  question  of  any  collateral 
attack  on  the  order,  but  simply  an  inquiry  whether  under  the 
terms  of  the  order  itself  it  has  not  ceased  to  be  operative.  The 
question  in  this  regard  is  somewhat  analogous  to  a  case  where 
the  widow  who  is  granted  a  family  allowance  marries  again 
during  the  progress  of  the  settlement  of  the  estate.  It  is  held 
that  in  such  a  case,  the  order  of  allowance  ipso  facto  termi- 
nates at  the  time  of  the  second  marriage,  the  theory  being 
that  such  an  order  clearly  implies  that  it  is  to  be  paid  the 
widow  only  while  she  remains  a  member  of  the  family  of  the 
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deceased,  and  that  by  her  marriage  she  removes  herself  from 
the  operation  of  the  order.  The  order  is  satisfied  so  far  as  she 
is  concerned.  (Estate  of  Hamilton,  66  Cal.  576,  [6  Pac. 
493].)  See,  also,  In  re  Dougherty's  Estate,  34  Mont.  336, 
[86  Pac.  38],  where  it  was  held  that  an  order  for  allowance 
to  continue  during  the  progress  of  the  settlement  of  the  estate 
must  be  presumed  to  have  been  satisfied  when  the  time  shall 
have  arrived  at  which  the  estate  may  be  settled. 

In  view  of  what  we  have  said,  we  are  satisfied  that  the  ad- 
ministrators and' creditors  were  entitled  to  show  if  they  could, 
in  response  to  the  widow's  application  for  the  order  appealed 
from,  that  the  estate  of  deceased  was  insolvent.  The  court's 
ruling  excluding  the  testimony  offered  in  this  behalf  was, 
therefore,  prejudicially  erroneous. 

It  is  claimed  in  the  brief  of  respondent  that  the  order  in- 
volved in  this  appeal  is  not  an  appealable  order,  and  that  the 
appeal  should  be  dismissed  for  that  reason.  A  motion  to 
dismiss  the  appeal  on  that  ground  was  heretofore  made  by 
respondent  and  denied  on  its  merits  by  this  court.  We  see 
no  reason  to  doubt  the  correctness  of  that  ruling.  The  statute 
allows  an  appeal  in  probate  proceedings  from  an  order 
"against  or  in  favor  of  .  .  .  making  an  allowance  for  a  widow 
or  child."  (Code  Civ.  Proc,  sec.  963,  subd.  3.)  In  view  of 
what  we  have  said  as  to  the  proper  construction  of  the 
original  order  for  family  allowance,  it  is  clear  that  the  order 
here  appealed  from  was  in  substance  and  effect  one  "making 
an  allowance  for  a  widow." 

The  order  appealed  from  is  reversed. 

Shaw,  J.,  Lorigan,  J.,  Henshaw,  J.,  Melvin,  J.,  and  Beatty, 
0.  J.,  concurred. 


[L.  A.  No.  2951.    Department  Two.— Marcb  2,  1912.] 
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ExTBA  (Compensation. — It  is  no  part  of  the  duty  or  aathoritj  of 
an  administrator  with  the  will  annexed  to  manage  the  property  of 
the  estate  for  the  benefit  of  the  estate  or  of  the  heurs.  So  far  as 
thej  are  concerned  it  is  his  duty  simply  to  preserve  the  estate  until 
distribution.  If  he  undertakes  tho  management  of  it  and  loss 
results,  he  is  chargeable  with  that  loss.  If,  upon  the  other  hand, 
profit  over  and  aboye  normal  results  from  his  endeayors,  he  is  en- 
titled to  an  allowance  from  the  estate  by  way  of  compensation  for 
extraordinary  services,  under  section  1618  of  the  Code  of  Civil 
Procedure,  there  being  no  provision  in  the  will  for  the  compensation 
of  the  executor  or  administrator. 

Id.— Appbaij  fbom  Ordeb  Making  Allowances  to  ADifiNisTBATOS — 
Beyiew  of  Findings  as  to  Extsaobdinaet  Sekvices. — ^Where  seri- 
ous question  arises,  either  over  the  character  or  value  of  the  service 
to  the  estate,  the  appellate  court  will  be  reluctant  to  disturb  the 
determination  of  the  judge  in  probate  with  respect  to  the  allow- 
ances made  the  administrator,  or  an  allowance  made  where  extra- 
ordinary services  are  found  to  have  boon  rendered.  Where,  how- 
ever, the  court  made  a  detailed  finding  of  the  nature  and  character 
of  the  services,  and  withheld  extra  compensation  in  the  mistaken 
belief  that,  though  they  were  of  great  value,  and  not  such  as  the 
administrator  was  bound  to  render,  they  stiO  did  not  come  fairly 
within  the  category  of  extraordinary  service,  the  appollato  court 
will  reverse  the  order  refusing  extra  compensation,  and  direct  the 
probate  court  to  ^  the  amount  thereof. 

Id. — Agseehent  foe  Payment  on  Dishubtttion  Entobobablb  on 
Partial  Distribution. — An  agreement  between  all  of  the  heirs  of 
an  estate  providing  for  the  distribution  to  one  of  them  of  a  sum 
of  money  in  excess  of  his  share  "upon  the  distribution  of  the  estate/' 
may  be  enforced  by  him  on  a  proceeding  had  for  a  partial  dis- 
tribution, if  the  estate  has  ample  funds  with  which  to  pay  such 
sum  over  and  above  all  contingent  or  possible  demands  upon  its 
moneys. 

Id. — AccouNTiNa — Employment  of  Expert  Accountant — ^Necessity 
FOR  Employment. — ^It  is  the  duty  of  an  administrator  with  the  will 
annexed  to  examine  and  if  necessary  oppose  the  accounts  submitted 
for  settlement  by  his  predecessor  in  office.  If  technical  or  expert 
knowledge  is  necessary  to  make  a  proper  examination,  it  Is  his  duty 
to  employ  an  expert  accountant,  and  the  expense  of  sueh  employ- 
ment is  a  proper  charge  against  the  estate. 

Id. — Appeal  from  Order  of  Partial  Distribution — ^Judgment-Boll — 
Certification  of  Papers — Ctj&rk's  Certificate  to  Transcript. — 
An  appeal  by  the  administrator  with  the  will  annexed  from  portions 
of  a  decree  of  partial  distribution  is  in  effect  an  appeal  from  a 
judgment  and  may  be  taken  on  the  judgment-roll  alone,  consisting 
of  the  petitions  of  the  parties,  the  oppositions  thereto,  the  findings 
thereon,  and  the  decree  based  upon  those  findings.  No  bill  of  ex- 
ceptions or  other  certification  as  provided  by  law  and  by  rule  XZIX 
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of  the  supreme  court  is  necessary.     The  clerk's  certificate  to  the 
eorreetness  of  the  transcript  is  sufficient. 

APPEAL  from  portions  of  a  decree  of  the  Superior  Court 
of  Santa  Barbara  County  partially  distributing  the  estate  of 
a  deceased  person.    S.  E.  Crow,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Canfield  &  Starbuck,  for  Appellant. 

Ruf us  L.  Horton,  for  Respondents. 

HENSHAW,  J. — This  is  an  appeal  by  the  administrator 
with  the  will  annexed  of  the  estate  of  William  Richard 
Broome,  deceased,  from  certain  portions  of  a  decree  of  partial 
distribution  of  said  estate  made  in  the  superior  court  of  the 
county  of  Santa  Barbara  on  the  thirtieth  day  of  Janilary, 
1911. 

1.  He  appeals  from  that  portion  of  the  decree  which  denies 
his  application  for  an  allowance  by  way  of  compensation  for 
extraordinary  services  rendered  by  him  in  the  administration 
of  the  estate.  The  findings  are  voluminous.  By  them  it  is 
shown  that  William  R.  Broome  died  leaving  Prances  Broome, 
his  surviving  widow,  and  two  sons  and  one  daughter,  Thorn- 
hill,  administrator  with  the  will  annexed,  ThornhiU's  brother 
Montague,  and  his  sister  Amy  Lillian,  who  are  respondents 
upon  this  appeal.  As  part  of  his  estate,  William  R.  Broome 
left  a  large  ranch.  The  widow  was  appointed  and  qualified  as 
executrix  of  the  will  on  the  twenty-fifth  day  of  July,  1891, 
thereupon  entered  on  the  administration  of  the  estate,  and 
so  continued  as  executrix  (the  quotations  are  from  the  find- 
ings) "until  the  second  day  of  April,  1909,  at  which  time 
she  was  removed  from  said  office  as  executrix  by  this  court 
acting  on  its  own  motion  and  not  upon  the  petition  or  applica- 
tion of  her  son  Thomhill,  and  solely  because  of  her  failure 
to  render  at  any  time  since  her  appointment  as  such  executrix 
any  exhibit  or  account  of  her  administration  of  said  estate, 
although  duly  cited  by  this  court  so  to  do."  Thereupon  let- 
ters of  administration  with  the  will  annexed  were  duly  issued 
to  Thomhill  Broome,  who  ever  since  has  been  and  now  is  the 
administrator  with  the  will  annexed  of  this  estate. 

"The  said  Broome   Estate  Ranch    comprises    about    four 
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thousand  acres  of  tillable  farming  land  and  about  eighteen 
thousand  acres  of  hilly  and  mountainous  pasture  land,  and 
constitutes  substantially  all  the  income-producing  property  of 
said  estate,  other  than  the  property  of  said  estate  still  remain- 
ing in  the  hands  of  said  Frances  Broome ;  that  for  the  more 
eflScient  discharge  of  his  duties  as  administrator  of  said  estate, 
and  for  the  closer  supervision  of  the  agricultural  operations 
carried  on  on  said  lands  by  tenants  thereof  under  leases,  cover- 
ing the  first  farming  season  after  his  appointment  as  such  ad- 
ministrator made  by  said  Frances  Broome  as  his  predecessor 
in  office,  and  by  tenants  under  leases  made  by  himself  for  the 
farming  season  last  past,  and  for  the  better  collection  of  the 
rentals  due  from  said  tenants,  and  for  the  more  effective  and 
profitable  management  of  said  property,  said  administrator 
with  the  will  annexed,  immediately  after  the  issuance  to  him 
of  letters  of  administration  as  aforesaid,  took  up  his  residence 
in  an  unoccupied  building  on  said  ranch,  and  repaired  the 
boundary  fences  of  said  pasture  lands  which  had  become  di- 
lapidated, and  inaugurated  an  improved  system  of  manage- 
ment of  the  business  of  pasturing  horses  and  cattle  for  hire 
on  said  ranch,  and  has  from  the  time  of  his  appointment  as 
such  administrator  devoted  his  entire  time  to  the  care  and 
management  of  the  property  of  said  estate  and  particularly 
of  said  Broome  Estate  Ranch  and  to  the  carrying  on  and  man- 
agement of  the  business  of  pasturing  horses  and  cattle  on 
said  ranch;  that  such  management  of  the  lands  of  said  es- 
tate and  business  thereon  conducted  by  said  administrator 
with  the  will  annexed  has  been  very  profitable  to  said  estate ; 
and  has  resulted  in  the  realizing  of  net  annual  returns  from 
said  Broome  Estate  Ranch  since  his  appointment  approxi- 
mately four  times  the  amount  of  annual  net  returns  realized 
by  his  predecessor  in  the  administration  of  said  estate,  for 
many  years  preceding  the  revocation  of  her  letters  as  afore- 
said, and  contributed  materially  to  the  success  of  the  negotia- 
tions for  the  aforesaid  lease  which  were  conducted  by  said 
administrator;  that  the  services  rendered  by  said  administra- 
tor with  the  will  annexed  as  aforesaid,  though  profitable  to 
said  estate  and  beyond  the  services  which  he  was  bound  to 
render  as  such  administrator,  were  not  such  as  under  the  law 
could  justify  any  allowance  therefor  as  for  extraordinary  ser- 
vices claimed  by  him." 
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Appellant  contends  that  by  virtue  of  this  finding  he  is  en- 
titled to  extra  conpensation   (the  will  making  no  provision 
for   the   compensation   of   the   executor   or   administrator), 
under  section  1618  of  the  Code  of  Civil  Procedure,  which  de- 
clares that  "In  all  cases  such  further  allowance  may  be  made 
as  the  court  may  deem  just  and  reasonable  for  any  extra- 
^ordinary  service."    It  is  to  be  noted  that  the  court  withheld 
this  compensation  not  because  the  services  set  forth  were  not 
of  great  value  to  the  estate,  for  it  is  found  that  they  were, 
but  under  the  conviction  that  they  were  not  of  the  character 
described  as  extraordinary.    But  were  not  these  services  ex- 
traordinary?   Respondent  cites  the  definition  of  "extraordi- 
nary" given  in  12  Am.  and  Eng.  Ency.  of  Law,  2d  ed.,  p.  609, 
as  follows :  "Extraordinary  is  defined  to  mean  beyond,  or  out 
of  the  common  order  or  rule ;  not  usual,  regular,  or  of  a  cus- 
tomary kind;  not  ordinary;  remarkable;  uncommon;  rare." 
This  definition  may  be  accepted.    Unquestionably  the  services 
performed  by  the  executor  and  described  by  the  court  were  of 
this  unusual,  uncommon,  and  rare  kind,  and  the  court  itself 
finds  that  they  were  services  which  he  was  not  bound  to  ren- 
der as  such  administrator.    Respondent  further  rests  upon  the 
general  rule  enunciated  in  11  Am.  and  Eng.  Ency.  of  Law,  2d 
ed.  p.  1306,  to  the  following  effect:  "It  is  well  settled,  as  a 
general  rule,  that  if  an  executor  or  administrator,  in  the 
course  of  his  administration,  renders  to  the  estate  services  not 
ordinarily  required  or  expected  of  him,  he  is  not  entitled  to 
8i>ecial  compensation  therefor,  unless  it  is  so  provided  by  stat- 
ute or  by  the  will  under  which  he  acts ;  and  this  is  true  though 
he  might  properly  have  employed  a  third  person  at  the  ex- 
pense of  the  estate  to  perform  such  services."     But  an  ex- 
amination will  disclose  that  this  general  rule  is  invoked  in 
those  states  where  there  are  no  statutes  providing  for  the  al- 
lowance of  extra  compensation  for  extraordinary  services.  As 
illustrative,  may  be  cited  Gamble  v.  Gibson,  59  Mo.  585,  where 
it  is  declared  that  the  acts  for  which  the  executor  claimed 
extra  compensation  were  "acts  done  by  him  in  his  official  char- 
acter."   And  the  court  says:  "The  executor  charged  his  com- 
mission and  got  credit  for  it.  .  .  .    That  is  all  the  law  will 
permit  him  to  retain."    But  at  variance  with  this  general  rule, 
the  same  learned  work  upon  the  next  page  points  out  the 
fact  that  the  statutes  of  several  states  provide  that  "In  ad- 
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dition  to  the  allowance  by  way  of  commissions  or  otherwise 
for  the  time,  labor  and  risk  incident  to  the  management  and 
settlement  of  the  estate,  the  court  may  allow  every  executor  or 
administrator  a  reasonable  compensation  for  any  extraordi- 
nary services  rendered  by  him."  In  Brenham  v.  Storey,  39 
Cal.  179,  it  is  declared  that  it  is  no  part  of  the  administrator's 
duty  or  authority  to  manage  the  estate  for  the  benefit  of  the 
estate  or  of  the  heirs.  So  far  as  they  are  concerned  it  is  his 
duty  simply  to  preserve  the  estate  until  distribution.  It  be- 
ing no  part  of  the  executor  or  administrator's  duty  so  to  man- 
age the  estate,  if  he  undertakes  the  management  of  it  and 
loss  results,  he  is  chargeable  with  that  loss.  If,  upon  the  other 
hand,  profit  over  and  above  normal  results  from  his  endeav- 
ors, it  would  indeed  be  a  harsh  rule  which  would  deny  him 
extra  compensation  for  a  risk  which  he  has  voluntarily  as- 
sumed and  for  which,  if  losses  resulted,  he  would  have  been 
responsible.  (See,  also,  In  re  Rose,  80  Cal.  166,  [22  Pac.  86].) 
In  Estate  of  Bunyon,  125  Cal.  195,  [57  Pac.  783],  extraordi- 
nary compensation  had  been  awarded  for  services  quite  sim- 
ilar to  those  found  in  the  case  at  bar.  It  was  declared  that  the 
services  were  not  such  as  were  incumbent  upon  the  executor 
in  the  common  course  of  his  duties.  The  allowance  for  extra 
compensation  was  disallowed  by  this  court  upon  the  ground 
that  the  will  had  fixed  such  compensation,  and,  accepting  the 
trust  under  the  will,  the  executor  was  bound  by  its  provis- 
ion in  this  regard. 

Where  serious  question  arises,  either  over  the  character  of 
the  service  or  the  value  of  the  service  to  the  estate,  this  court, 
under  familiar  principles,  will  be  reluctant  to  disturb  the  de- 
termination of  the  judge  in  probate.  So,  also,  will  it  be  re- 
luctant to  disturb  an  order  fixing  the  amount  of  compensation 
where  extraordinary  services  are  found  to  have  been  ren- 
dered. Such,  and  such  only,  is  the  import  of  the  language 
in  Estate  of  Hedrick,  127  Cal.  184,  [59  Pac.  590].  In  this 
case,  however,  we  have  a  detailed  finding  of  the  nature  and 
character  of  the  services,  and  the  court  manifestly  withheld 
compensation  in  the  belief  that,  though  they  were  of  great 
value,  and  not  such  as  the  administrator  was  bound  to  render, 
they  still  did  not  come  fairly  within  the  category  of  extraor- 
dinary service.  In  this  we  think  the  court  erred.  The  ad- 
ministrator was  clearly  entitled  to  extra  compensation,  the 
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fixing  of  the  amount  of  which,  of  course,  primarily  vests  in 
the  probate  court. 

2.  The  second  branch  of  this  appeal  is  from  that  portion  of 
the  decree  denying  the  administrator's  petition  for  distribu- 
tion to  him  of  the  sum  of  three  thousand  dollars  provided  to 
be  paid  to  him  on  distribution  of  the  estate  by  an  agreement 
between  all  the  parties  in  interest,  entered  into  upon  April 
21,  1910.  Growing  out  of  the  mismanagement  by  the  execu- 
trix of  the  estate  and  her  failure  for  a  period  of  many  years 
to  render  any  account  of  her  trust,  differences  arose  between 
the  executrix  and  her  son  Thomhill,  which  involved  the  other 
members  of  the  family.  These  differences  were  compounded 
and  settled  by  an  agreement  between  them.  The  estate  was 
solvent,  the  decree  establishing  notice  to  creditors  had  been 
filed,  and  there  were  no  creditors  of  the  estate.  The  parties  to 
the  agreement  were  all  of  the  parties  in  interest.  The  court 
finds  *'that  for  the  purpose  of  terminating  said  controversy 
and  putting  an  end  to  said  litigation  all  parties  interested  in 
said  estate  and  their  respective  attorneys  entered  into  an 
agreement  in  writing  dated  the  21st  day  of  April,  1910,  and 
filed  in  this  court  the  22d  day  of  April,  1910,  wherein  and 
whereby  it  was  provided  among  other  things  that  upon  the 
distribution  of  said  estate  there  should  be  distributed  to  said 
Thomhill  Francis  Broome  the  sum  of  three  thousand  dollars, 
and  to  said  Montague  W.  Broome  the  sum  of  three  thousand 
dollars,  to  be  paid  out  of  the  funds  of  said  estate ;  .  .  .  That 
on  the  final  distribution  of  said  estate  there  will  become  pay- 
able to  said  Thomhill  Francis  Broome  the  sum  of  three  thous- 
and dollars  and  to  said  Montague  W.  Broome  the  sum  of  three 
thousand  dollars  out  of  the  cash  funds  of  said  estate  prior  to 
distribution  in  accordance  with  the  above  mentioned  com- 
promise agreement  of  April  21,  1910."  It  will  thus  be  seen 
that  the  court  makes  full  recognition  of  appellant  s  right  to  the 
three  thousand  dollars,  but  defers  payment  of  it  until  final  dis- 
tribution of  the  estate.  Still  in  passing  it  may  with  propriety 
be  pointed  out  that  respondents'  objections  to  the  payment 
of  the  three  thousand  dollars,  advanced  in  argument,  are  at 
total  variance  with  the  other  findings  in  the  case.  Thus  it  is 
said  that  the  agreement  provided  that  the  administrator 
would  "proceed  diligently  to  secure  the  final  distribution  of 
the  said  estate,  to  the  end  that  the  decree  of  final  distribution 
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may  be  had  on  or  before  the  1st  day  of  June,  1910,"  and  it 
is  argued  that  he  has  violated  this  agreement  and  delayed  dis- 
tribution by  plunging  the  estate  again  into  litigatioH  with  his 
mother,  and  by  leasing  the  ranch  for  the  period  of  five  years, 
notwithstanding  the  fact  that  the  agreement  further  provided 
that  all  litigation  between  the  parties  should  be  ended.  But 
the  court's  findings  in  this  regard  are  that  while  the  agreement 
contemplated  the  delivery  to  the  administrator  by  Frances 
Broome  executrix  of  all  of  the  property  of  the  estate  in  her 
hands,  "she  has  failed  and  refused  to  deliver  to  him  as  such  ad- 
ministrator personal  property  of  said  estate  remaining  in  her 
hands" ;  that  an  action  by  the  administrator  was  thus  necessi- 
tated and  that  action  is  now  pending  and  "that  a  reasonable 
time  has  clasped  in  which  to  bring  this  estate  to  a  close  by 
way  of  final  distribution,  but  that  by  reason  of  the  failure  and 
refusal  of  said  Frances  Broome  to  deliver  to  said  administrator 
with  the  will  annexed  the  personal  property  of  said  estate,  the 
final  distribution  of  said  estate  has  been  and  is  being  delayed." 
The  lease  of  the  ranch  could  not  have  been  made  without  the 
approval  of  the  court  and  that  approval  would  have  been 
withheld  unless  it  were  for  the  clear  advantage  of  the  es- 
tate. The  court  in  probate  had  before  it  the  agreement  of  the 
parties,  and  it  is  idle  to  contend  that  the  lease  made  under  the 
circumstances  here  indicated  was  in  violation  of  that  agree- 
ment. As  little  weight  attaches  to  the  declaration  by  respond- 
ents that  one  of  the  chief  inducements  and  reasons  for  enter- 
ing into  the  agreement  by  the  sister  Amy  Lillian  was  to  pre- 
vent any  further  litigation  and  effect  the  immediate  distri- 
bution of  the  estate,  and  that  therefore  she  consented  to  the 
payment  of  three  thousand  dollars  to  her  brothers  in  excess  of 
any  sum  to  be  received  by  her,  the  fact  being,  as  set  forth  in 
the  agreement,  that  this  extra  allowance  of  three  thousand 
dollars  to  the  brothers  was  "intended  to  equalize  the  amounts 
so  received  by  them  with  the  amount  heretofore  received  by 
Amy  Lillian  Broome  out  of  said  estate." 

Coming  thus  to  the  ultimate  question,  it  is  further  es- 
tablished by  the  findings  that  the  estate  has  ample  funds  with 
which  to  pay  this  sum  over  and  above  all  contingent  or  pos- 
sible demands  upon  its  moneys.  Indeed,  specific  sums  of 
moneys  are  by  the  court  ordered  to  be  set  apart  to  await  dis- 
position upon  final  distribution.    Amongst  these  sums  are  the 
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amount  estimated  in  closing  the  estate  by  way  of  costs,  com- 
missions of  executrix  and  administrator,  and  the  six  thousand 
dollars  to  be  paid,  three  thousand  dollars  each  to  Thornhill 
and  Montague,  upon  final  distribution.  The  language  of  the 
agreement  is  that  this  three  thousand  dollars  shall  be  distrib- 
uted to  Thornhill  "upon  the  distribution  of  said  estate." 
There  is  nothing  in  this  language  to  limit  the  time  to  the  final 
distribution,  and  there  is  nothing  in  the  findings  to  justify  the 
withholding  of  the  money  until  the  final  distribution.  The 
situation  presented  is  that  the  funds  are  in  the  estate  available 
for  the  purposes  indicated,  are  by  the  order  of  the  court  seg 
regated,  with  direction  to  the  administrator  to  hold  them  foi 
payment  upon  distribution,  and  no  reason  appears  why  the> 
may  not  with  propriety  be  paid  under  this  decree  of  partial 
distribution. 

3.  The  third  matter  presented  upon  this  appeal  is  the  dis- 
allowance by  the  court  of  an  item  of  expense  of  $173.75,  in- 
curred by  the  administrator  under  the  following  circumstances. 
The  executrix  Prances  Broome  finally  presented  to  the  court 
her  account.  Upon  this  the  court  finds :  "That  the  aforesaid 
account  rendered  by  Prances  Broome  of  her  administration  of 
said  estate  as  executrix  of  said  will  was  very  voluminous,  con- 
sisting of  more  than  six  thousand  items,  and  was  accompanied 
by  several  thousand  papers  as  vouchers  for  said  items  of  ac- 
cihtat,  and  embraced,  besides  transactions  for  account  of  said 
estate,  numerous  expenditures  for  the  personal  use  of  said 
Prances  Broome  and  for  the  use  of  her  family  and  the  main- 
tenance and  education  of  her  children,  which  expenditures 
were  made  indiscriminately  out  of  moneys  of  said  estate  and 
out  of  the  private  funds  of  said  Prances  Broome ;  that  for  the 
purpose  of  analyzing  said  account  and  classifying  the  items 
thereof,  and  classifying  and  arranging  the  papers  filed  as 
vouchers  in  support  of  said  items,  for  their  more  convenient 
consideration  by  the  court,  an  expert  accountant  was  employed 
on  behalf  of  said  administrator  with  the  will  annexed  by  his 
said  attorneys  at  an  expense  of  $173.75,  which  amount  was  paid 
to  said  jccountant  by  said  administrator  and  charged  aijainst 
said  estate  in  his  account ;  .  .  .  that  the  preparation  of  his  op- 
position to  said  account  was  one  of  the  duties  of  said  adminis- 
trator with  the  will  annexed  and  that  the  estate  is  not  charge- 
able with  the  expense  of  the  preparation  of  such  opposition." 
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No  question  is  thus  presented  but  that  the  expert  was  honest- 
ly and  properly  employed  by  the  administrator  in  the  interest 
of  the  estate.  The  sole  question  is  as  to  whether  he  may  charge 
the  estate  with  the  cost  of  those  services.  In  the  Estate  of 
More,  121  Cal.  609,  [54  Pac.  97],  where  the  court  in  probate 
disallowed  the  administrator  payment  for  the  services  of  a 
bookkeeper  under  his  contention  that  the  estate  was  of  great 
value  and  that  many  important  transactions  required  the 
service  of  an  expert  accountant,  this  court  held  that  there 
were  undoubtedly  cases  where  such  an  employment  would  be 
proper,  "but  whether  an  administrator  should  be  allowed  for 
payments  made  for  the  services  of  a  bookkeeper  depends  upon 
the  circumstances  of  the  estate,  and  is  a  matter  properly  left 
to  the  discretion  of  the  probate  judge."  As  the  court  here 
found,  it  was  undoubtedly  the  duty  of  the  administrator  with 
the  will  annexed  to  prepare  his  opposition  to  the  account  of 
the  executrix.  But  this  is  not  wholly  determinative  of  the 
question  presented.  He  is  expected  to  bring  to  the  adminis- 
tration of  his  trust  the  capacities  of  the  ordinary  business 
man.  If  in  this  particular  matter  more  than  that  knowledge 
and  capacity  were  required  properly  to  prepare  and  present 
the  opposition,  if  technical  or  expert  knowledge  is  a  necessity, 
manifestly  it  is  the  administrator's  duty  to  employ  such  tech- 
nical and  expert  knowledge  in  the  performance  of  his  duty. 
This  is  the  underlying  question  which  the  court's  finding  does 
not  fully  answer,  and  therefore  the  appeal  as  to  this  item  is 
allowed,  and  upon  a  retrial  of  the  matter  before  the  court  in 
probate  that  court,  in  the  exercise  of  its  discretion,  will  allow 
or  disallow  this  item,  as  it  shall  determine  the  propriety  or 
necessity  of  the  employment  by  the  administrator  of  this  ex- 
pert knowledge  and  skill,  and  the  reasonableness  of  the  charge 
therefore. 

Respondents'  preliminary  objection  to  the  consideration  of 
this  appeal,  upon  the  ground  that  the  transcript  is  not  suffi- 
cient, and  that  the  appeal  is  not  taken  in  conformity  with  sec- 
tion 950  of  the  Code  of  Civil  Procedure,  or  section  951  of  the 
Code  of  Civil  Procedure,  is  without  merit.  No  bill  of  excep- 
tions or  other  certification  as  provided  by  law  and  by  rule 
XXIX  [160  Cal.  Ivi,  119  Pac.  xiv]  of  this  court  is  necessary. 
{Estate  of  Isaacs,  30  Cal.  105;  Estate  of  Page,  57  Cal.  238; 
MiUer  v.  Lux  Estate,  100  Cal.  609,  [35  Pac.  345,  639] ;  Estate 
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of  Ryer,  110  Cal.  556,  [42  Pac.  1082].)  Treating  the  decree 
from  portions  of  which  this  appeal  is  taken  as  "in  effect  a 
judgment"  {MiUer  v.  Lux  Estate,  100  Cal.  609,  [35  Pac.  345, 
639]),  this  appeal  is  taken  upon  the  judgment-roll  alone; 
that  is  to  say,  the  petitions  of  the  parties,  the  oppositions  there- 
to, the  findings  of  the  court  thereon,  and  the  decree  based  upon 
those  findings.  No  bill  of  exceptions  was  necessary  and  no 
certification  other  than  that  here  given  is  required. 
The  judgment  of  this  court  therefore  is: 

1.  That  upon  the  findings  here  made  the  administrator  is 
entitled  to  compensation  for  extraordinary  services  in  such 
sum  as  the  court  in  probate,  in  the  exercise  of  its  sound  dis- 
cretion, may  fix. 

2.  That  the  administrator  is  entitled  to  present  distribution 
to  him  under  the  decree  of  partial  distribution  of  the  sum  of 
three  thousand  dollars  as  fixed  by  the  convention  of  the  par- 
ties. 

3.  That  the  court  will  make  further  determination  and  find- 
ing as  to  the  item  of  $173.75  in  conformity  with  the  foregoing 
and  in  accordance  with  such  determination  will  allow  said  item 
as  a  proper  charge  and  disbursement  by  the  administrator,  or 
will  withhold  its  approval  of  the  same. 

Lorigan,  J.,  and  Melvin,  J.,  concurred. 


[L.  A.  No.  2727.    In  Bank.— March  2,  1912.] 

MARY  O'CONNOR  MOORE,  as  Administratrix  of  the  Estate 
of  Patrick  Moore,  Deceased,  Appellant,  v.  MRS. 
GEORGE  TROTT  et  al..  Respondents. 

Deed — Incomplete  Delivery  to  Depositaby — Law  of  Case — Addi- 
tional Facts  Showing  Absolute  Delivery. — The  decision  on  the 
former  appeal  in  this  case,  reported  in  156  Cal.  353,  to  the  effect 
that  the  delivery  of  the  deeds  in  question  by  the  grantor  to  a  third 
person,  with  instructions  to  deliver  them  to  the  grantee  only  **in 
case  of  my  not  returning  from  the  hospital  where  I  am  going  for  an 
operation,''  was  not  an  absolute  delivery,  while  the  law  of  the  case, 
on  such  facts,  is  not  determinative  of  the  case  on  a  second  trial, 
where  there  are  additional  facts  showing  an  absolute  and  uncon- 
ditional delivery  by  the  grantor  after  his  return  from  the  hospital. 
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Id, — Application  of  Doctrine  or  Law  op  the  Case. — The  doctrine  of 
the  law  of  the  case,  generally  speaking,  is  applied  only  to  the 
principles  of  law  laid  down  by  the  court  as  applicable  to  a  retrial 
of  fact,  and  it  does  not  embrace  the  facts  themselves  nor  even  points 
of  law  not  presented  and  determined. 

Id. — Deliveby  a  Question  op  Intent — Delivery  how  Effected. — The 
delivery  of  an  instrument  is  a  question  of  intent,  and  to  make  it 
complete  no  precise  form  of  words  and  no  particular  character  of 
act  is  necessary.  The  delivery  is  sufficient  and  complete  if  from 
any  or  all  of  the  circumstances  the  grantor  has  made  known  his 
intention  irrevocably  to  part  with  his  dominion  and  control  over  the 
instrument  to  the  end  that  it  may  presently  vest  title  in  another. 

Id. — Subsequent  Ck)MPLETE  Delivery  after  Incomplete*  Delivery  to 
Depositary— Notice  to  Depositary  not  Essential. — Where  a 
grantor  has  made  an  incomplete  delivery  of  deeds  to  a  depositary 
for  the  grantee,  he  may,  by  a  subsequent  manifestation  of  his  intent 
80  to  do,  make  a  new,  independent  and  complete  delivery,  and  to 
accomplish  that  result,  it  is  not  necessary  that  the  depositary  should 
be  advised  or  have  notice  of  the  grantor's  changed  intent. 

Id. — Evidence  Sufficient  to  Show  Delivery. — The  evidence  is  re- 
viewed and  held  to  warrant  the  inference  that  the  grantor,  after 
making  a  conditional  delivery  of  the  deeds  to  the  depositary,  sub- 
sequently expressed  his  intent  to  make  and  made  a  new,  independent, 
and  complete  delivery  thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County  and  from  an  order  refusing  a  new  trial. 
E.  P.  Unangst,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

William  Shipsey  and  P.  F.  Dunne,  for  Appellant. 

Sullivan  &  Sullivan  and  Theo.  J.  Roche,  C.  U.  Armstrong, 
and  Thomas  A.  Norton,  for  Respondents. 

HENSHAW,  J. — This  is  the  second  appeal.  The  decision 
upon  the  first  appeal  will  be  found  reported  in  156  Cal.  354, 
[134  Am.  St.  Rep.  131,  104  Pac.  578].  Upon  the  second  trial 
the  court  found  that  the  deeds  to  the  land  in  controversy  had 
been  by  Patrick  Moore  delivered  to  defendant,  Mrs.  Trott, 
"between  the  1st  day  of  June,  1905,  and  the  date  of  Patrick 
Moore's  death,  and  that  when  said  deeds  were  delivered  as 
herein  found  said  Patrick  Moore  parted  with  all  dominion  and 
control  over  said  deeds,  and  each  of  them,  and  with  the  right 
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to  recall  or  change,  or  affect  the  same,  or  either  of  said  deeds, 
and  intended  to  and  did  in  fact  make  a  complete  and  perfect 
delivery  thereof."  From  the  judgment  which  followed  upon 
these  findings  and  from  the  order  denying  her  motion  for  a 
new  trial  plaintiff  appeals. 

Upon  this  appeal  it  is  earnestly  contended  that  the  evidence 
is  the  same  in  both  cases,  that  the  decision  of  this  court  upon 
the  former  appeal  is  the  law  of  the  case,  that  under  the  law  of 
the  case  as  laid  down  in  the  former  appeal  there  was  no  de- 
livery of  the  deeds,  and  therefore  it  was  error  for  the  trial 
court  to  have  found  otherwise. 

Upon  the  first  trial  general  issue  was  joined  upon  the  ques- 
tion of  delivery  or  non-delivery.  The  trial  court  adopted  the 
view  that  the  delivery  to  Tietzen  was  absolute  and  complete, 
the  finding  in  this  regard  being  the  following:  "That  at  the 
time  said  Patrick  Moore  delivered  said  deeds  to  said  P.  0. 
Tietzen,  as  herein  found,  he  parted  with  all  dominion  over 
said  deeds  and  each  of  them,  and  reserved  no  right  to  recall 
or  in  any  way  control  said  deeds  or  either  of  them.  That  said 
deeds  were  so  delivered  absolutely."  This  is  a  finding  of  a 
particular  delivery  made  in  a  specified  way.  It  was  the  only 
finding  upon  the  question  of  delivery  which  the  trial  court 
made,  and  was  therefore  the  only  finding  which  came  under 
this  tribunal  for  review.  In  this  connection  it  will  be  noted 
that  the  finding  itself,  after  reciting  the  circumstances  of  the 
delivery,  is  at  pains  to  declare  that  the  "deeds  were  so  deliv- 
ered absolutely."  Upon  the  second  trial  defendant  insisted 
that  independent  of  the  delivery  to  Tietzen,  which  this  court 
had  determined  did  not  measure  up  to  the  requirements  of 
law,  the  evidence  in  the  case  showed  a  subsequent  and  com- 
plete delivery  made  by  Moore  -after  his  return  from  the  Los 
Angeles  hospital.  It  is  unjust  to  characterize  this  contention 
as  an  afterthought  occurring  to  respondents*  counsel  subse- 
quent to  the  overthrow  by  this  court  of  the  first  judgment 
based  upon  the  delivery  to  Tietzen.  For  it  appears  without 
dispute  that  this  very  proposition  was  argued  to  the  court  be- 
low upon  the  first  trial  of  the  action.  The  question  there  arose 
before  the  second  trial  under  an  amendment  to  the  answer 
proffered  by  defendant  s  counsel,  which  amendment  specifically 
set  up  a  delivery  made  by  Moore  after  his  return  from  Los 
Angeles,  and  in  offering  it  counsel  for  respondents  addressed 
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the  court  as  follows :  ''That  proceeds  upon  the  theory,  may  it 
please  the  court,  that  under  the  decision  of  the  supreme  court 
there  was  no  valid  delivery,  and  that  Mr.  Tietzen  held  these 
deeds  as  agent  of  Patrick  Moore  up  to  the  time  and  after  he 
returned  from  Los  Angeles  after  this  operation  had  been  per- 
formed upon  him;  and  after  his  return  and  while  his  agent 
had  these  deeds,  while  the  deeds  were  therefore  in  contempla- 
tion of  law  within  his,  Patrick  Moore's  custody,  he  Patrick 
Moore  manifested  the  intention  that  there  should  be  an  abso- 
lute delivery  of  these  deeds,  having  been  previously  informed 
that  in  order  to  effect  a  valid  delivery  he  had  to  part  with  all 
dominion  over  these  deeds ;  and  we  claim  that  the  question  of 
delivery  is  one  resting  entirely  upon  intention;  and  Patrick 
Moore  having  delivered  these  deeds  into  the  custody  of  Tiet- 
zen, the  law  did  not  require  him  to  ask  Mr.  Tietzen  to  return 
to  him  these  deeds,  and  then  deliver  them  back  to  Mr.  Tietzen 
between  the  date  of  his  return  from  the  hospital  at  Los  An- 
geles, after  which  the  time  had  passed  when  the  contingency 
referred  to  in  the  communication  referred  to  could  have  hap- 
pened, and  his  death."  Objection  to  the  proposed  amendment 
was  made  by  Mr.  Shipaey,  attorney  for  plaintiff,  upon  the 
ground  that  it  was  unnecessary,  that  the  issue  had  already 
been  joined,  and  that  the  amendment  was  but  an  "attempt  to 
plead  evidence  of  an  issue  already  made  by  the  pleadings  in 
the  case,"  and,  referring  to  the  argument  before  the  lower 
court  upon  the  first  trial,  the  following  took  place.  Mr.  Ship- 
sey,  addressing  the  court  said : 

"I  will  call  your  honor's  attention  to  the  argument  made  by 
the  learned  counsel  upon  that  trial.  I  presume  you  have  not^s 
of  this  argument,  as  I  have  here.  The  case  was  tried  August 
15,  1906.  I  think  the  argument  took  place  the  next  day. 
Now,  the  learned  counsel  upon  that  occasion,  after  making 
the  argument  that  by  the  letter  that  passed  Pat  Moore  made  a 
delivery  of  this  deed,  he  then  made  the  same  argument  he  is 
trying  to  explain  to  your  honor,  now,  in  this  way ;  that  if  no 
delivery  was  had  at  the  beginning,  by  sending  the  letter  to 
Tietzen,  that  by  this  letter  and  the  oral  declarations  that  were 
made  after  he  came  back  from  Los  Angeles  he  changed  his 
mind,  and  made  this  delivery  to  Mrs.  Trott.  Your  honor  will 
find  that  in  your  notes,  if  you  have  them,  of  the  trial  of  this 
case,  which  commenced  August  15,  1906.    The  identical  point 
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that  counsel  says  here  was  never  made  before  in  this  case,  was 
argued  to  this  court  on  that  trial,  and  argued  by  the  counsel 
who  is  now  making  the  point. 

"Mr.  Roche:  I  didn't  say  that,  Mr.  Shipsey.  I  said  it  was 
not  made  in  either  of  the  upper  courts.  While  it  was  argued 
in  this  court,  that  was  immaterial,  as  that  was  not  the  theory 
upon  which  the  court  made  its  decision. 

**Mr,  Shipsey:  You  admit  then  that  the  point  was  made  at 
the  first  trial  of  the  action  in  this  court  f 

"Mr.  Roche:  It  was  argued  by  me  at  the  conclusion  of  the 
trial." 

Mr.  Shipsey  further  declared :  "I  have  the  testimony  here, 
and  for  the  purpose  of  showing  that  it  has  never  been  claimed 
by  us  that  this  supposed  second  delivery  is  not  permissible 
under  the  pleadings  as  they  now  stand."  To  this  the  court 
replied  that  it  doubted  not  that  such  an  argument  had  been 
made,  but  that  it  created  no  strong  impression  upon  the 
court's  mind,  which  was  entirely  concerned  with  the  argument 
upon  the  delivery,  based  on  the  Tietzen  letter,  the  court  say- 
ing: "The  question  was  whether  that  constituted  a  delivery. 
I  think  that  was  the  question  before  us.  That  being  true,  that 
was  the  thing  we  confined  our  attention  to,  that  our  attention 
was  concentrated  upon.  This  other  matter  may  have  been 
embraced  in  the  pleadings  or  not  embraced,  but  it  was  not 
considered  as  determinative  of  the  question  before  the  court.'* 
With  this,  the  court  permitted  the  amendment  from  an  excess 
of  caution,  though  it  was  quite  correct  in  its  statement  that  the 
whole  matter  was  embraced  within  the  general  issue,  under 
which  any  and  all  evidence  of  delivery  could  be  received. 
And,  finally,  it  is  proper  to  add,  as  touching  the  fairness  of 
the  witnesses,  that  no  attempt  is  apparent  of  any  effort  to 
shade,  modify,  or  change  the  testimony  upon  this  question 
which  was  given  at  the  former  trial,  and  appellant  is  correct 
in  stating  that  the  evidence  in  all  essentials  is  the  same  upon 
the  second  trial  as  it  was  upon  the  first. 

As  has  been  said,  upon  the  former  appeal  this  court  was 
considering  solely  the  delivery  which  the  trial  court  found 
Moore  had  made.  It  could  not  have  been  considering  any 
other  delivery,  for  no  other  delivery  was  found  by  the  trial 
court  or  argued  before  this.  The  holding  in  legal  effect  was 
that  the  delivery  under  the  Tietzen  letter  was  not  a  lawful 
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delivery  and  such  a  determination  is  of  course  the  law  of  the 
case.  But  it  would  be  a  most  unwarranted  extension  of  the 
doctrine  of  the  law  of  the  case  to  apply  it  to  other  questions 
of  fact  (for  delivery  is  usually,  if  not  always,  a  question  of 
fact),  which  have  never  been  determined  by  the  trial  court, 
and  which  consequently  could  not  have  been  presented  to  the 
consideration  of  this  court.  If,  to  illustrate,  upon  the  first 
appeal  respondents  had  declared  that  the  evidence  established 
a  delivery  subsequent  to  that  under  the  Tietzen  letter,  and 
had  sought  to  argue  this  question,  the  answer  to  that  argument 
which  would  have  been  made  both  by  opposing  counsel  and  by 
this  court  would  necessarily  have  been  that  such  a  delivery 
had  not  been  found  by  the  trial  court,  and  therefore  could  not 
come  under  the  consideration  of  the  appellate  tribunal  for 
review.  So  well  settled  is  the  proposition  that  the  doctrine  of 
the  law  of  the  case,  generally  speaking,  is  applied  only  to  the 
principles  of  law  laid  down  by  the  court  as  applicable  to  a  re- 
trial of  fact,  that  it  does  not  embrace  the  facts  themselves,  and 
does  not  even  embrace  points  of  law  not  presented  and  deter- 
mined, that  no  quotation  from  the  authorities  is  necessary, 
and  it  is  sufScient  to  cite  from  the  multitude  Nieto  v.  Carpen- 
ter, 21  Cal.  488 ;  Sneed  v.  Osborn,  25  Cal.  619 ;  Cross  v.  ZeUer- 
bach,  63  Cal.  623;  Wixson  v.  Devine,  80  Cal.  385,  [22  Pac. 
224] ;  Mattingley  v.  Roach,  84  Cal.  207,  [23  Pac.  1117]  ; 
Klauber  v.  San  Diego  St,  Car  Co,,  98  Cal.  107,  [32  Pac.  876] ; 
People  V.  Hamilton,  103  Cal.  496,  [37  Pac.  627] ;  Matiiruily  v. 
Pennie,  105  Cal.  518,  [45  Am.  St.  Rep.  87,  39  Pac.  200] ; 
Heidt  V.  Minor,  113  Cal.  385,  [45  Pac.  700] ;  Wallace  v.  Sisson, 
114  Cal.  42,  [45  Pac.  1000] ;  Robinson  v.  Thornton,  114  Cal. 
276,  [46  Pac.  79] ;  Stockton  etc.  Works  v.  Glens  Falls  Ins,  Co., 
121  Cal.  174,  [53  Pac.  565] ;  AUen  v.  Bryant,  155  Cal.  259, 
[100  Pac.  704]. 

There  is  thus  left  for  review  the  single  question  whether  the 
finding  of  delivery  here  under  review  is  supported  by  the  evi- 
dence. It  is  of  course  abundantly  established  that  the  de- 
ceased intended  to  dispose  of  the  property  in  accordance  with 
his  deeds  and  that  he  believed  that  he  had  made  an  effectual 
disposition  of  the  land  under  the  deeds.  It  is  shown  by  the 
attorney  who  drew  the  deeds  for  Mr.  Moore  that  he  advised 
Mr.  Moore  that  the  deeds  should  be  delivered  and  that  "they 
must  be  placed  beyond  his  control'*  and  Mr.  Moore  replied 
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that  he  understood  that  to  be  the  law.  After  his  return  from 
the  hospital  in  Los  Angeles  he  stated  to  more  than  one  person 
that  he  had  disposed  of  a  great  deal  of  his  property,  that  he 
had  "deeded  it"  and  that  "the  deeds  would  be  delivered  when 
he  would  not  be  here."  He  declared  to  other  witnesses  than 
the  defendant  Mrs.  Trott  that  he  had  left  the  deeds  to  her 
with  Mr.  Tietzen  to  be  delivered  when  he  should  pass  away. 
He  declared  that  he  had  settled  up  all  his  business  and  left 
deeds  to  his  property  so  there  would  not  be  any  "lawing  over 
it  after  he  had  passed  away."  These  declarations,  one  and 
all,  were  made  after  his  return  from  the  Los  Angeles  hospital. 
Mrs.  Trott,  first  having  testified  to  a  conversation  with  Mr. 
Moore  in  which  Mr.  Moore  declared  that  he  intended  to  deed 
her  these  properties,  which  conversation  was  had  between 
them  before  his  departure  for  Los  Angeles,  testified  further 
that  at  his  home  after  his  return  she  had  a  conversation  with 
Mr.  Moore  in  which  he  declared  to  her  "that  he  had  deeded 
her  the  land  that  he  told  her  he  would,"  saying,  "I  have  given 
you  a  deed  to  that  land  I  told  you  I  would.  I  left  it  with  Mr. 
Tietzen" ;  that  "Mr.  Tietzen  would  give  her  the  deeds  after  he 
(Moore)  passed  in  his  checks,"  and  "that  she  should  have 
them  recorded  immediately." 

It  has  long,  if  not  always,  been  the  rule  that  the  delivery  of 
an  instrument  is  a  question  of  intent,  and  that  to  a  complete 
delivery  no  precise  form  of  words  and  no  particular  character 
of  act  is  necessaiy.  The  delivery  is  sufiicient  and  complete  if 
from  any  or  all  of  the  circumstances  the  grantor  has  made 
known  his  intention  irrevocably  to  part  with  his  dominion 
and  control  over  the  instrument,  to  the  end  that  it  may  pres- 
ently vest  title  in  another.  "The  delivery,"  says  Touchstone, 
"is  either  actual,  i.  e.  by  doing  something  and  saying  nothing; 
or  else,  verbal,  i.  e.  by  saying  something  and  doing  nothing,  or 
it  may  be  both ;  and  either  of  these  may  make  a  good  delivery 
and  a  perfect  deed."  (1  Shep.  Touch.  57.)  This  principle  is 
recognized  and  expressed  in  all  the  cases.  (Hastings  v. 
Vaughn,  5  Cal.  319,  [37  Pac.  939] ;  Hibbard  v.  Smith,  67  Cal. 
552,  [56  Am.  Eep.  726,  4  Pac.  473,  8  Pac.  46] ;  Black  v. 
Sharkey,  104  Cal.  280;  Kenniffe  v.  Cwulfield,  140  Cal.  40,  [73 
Pac.  803] ;  Bogie  v.  Bogie,  35  Wis.  667;  Waddell  v.  Hewitt, 
36  N.  C.  475;  Rawson  v.  Fox,  65  111.  210;  Warren  v.  Swett^ 
31  N.  H.  340;  Stamford  v.  Stanifard,  97  Mo.  331,  [3  L.  R.  A. 
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299,  10  S.  W.  836] ;  Souverbye  v.  Arden,  1  Johns.  Ch.  255; 
Scrugham  v.  Wood,  15  Wend.  545,  [30  Am.  Dec.  75] ;  Olade 
Gold  Min.  Co.  v.  Harris,  65  W.  Va.  152,  [63  S.  B.  873] ;  Shop- 
taw  V.  Ridgway's  Adm'r,  (Ky.)  60  S.  W.  723;  Cordan  v. 
Grace,  36  Minn.  276,  [30  N.  W.  880] ;  Kelsa  v.  Graves,  64  Kan. 
777,  [68  Pac.  607]  ;,McLure  v.  Colclough,  17  Ala.  96.)  In 
diverse  terms  this  unvarying  rule  is  declared  by  the  courts 
Thus,  "An  actual  or  formal  delivery  of  a  deed  never  was 
necessary.  A  deed  may  be  good  by  constructive  delivery  as 
well  as  by  actual  delivery.  Any  words  or  acts  showing  an 
intention  on  the  part  of  the  grantor  that  the  deed  shall  be 
considered  as  completely  executed,  and  the  title  conveyed,  are 
sufficient."  (Kelsa  v.  Graves,  64  Kan.  777,  [68  Pac.  607].) 
"There  is  no  set  ritual  of  delivery.  When  a  deed  is  executed 
and  the  minds  of  the  parties  to  it  meet,  expressly  or  tacitly,  in 
the  purpose  to  give  it  present  effect,  the  deed  is  validly  de- 
livered; and  that  such  meeting  of  minds  may  be  gathered 
from  acts  or  signs,  words  or  silence,  in  multitudinous  variety 
of  circumstances."  (Bogie  v.  Bogie,  35  Wis.  667.)  "When- 
ever it  appears  that  the  contract  or  arrangement  between  the 
parties  has  been  so  far  executed  or  completed,  that  they  must 
have  understood  that  the  grantor  had  divested  himself  of 
title,  and  that  the  grantee  was  invested  with  it,  delivery  will 
be  considered  complete,  though  the  instrument  itself  still  re- 
mains in  the  hands  of  the  grantor."  (Ruckman  v.  RtvcJcman, 
32  N.  J.  Eq.  259.)  "The  main  thing  which  the  law  looks  at,  is 
whether  the  grantor  indicates  his  will  that  the  instrument 
should  pass  into  the  possession  of  the  grantee,  and  if  that  will 
is  manifest,  then  the  conveyance  inures  as  a  valid  grant,  al- 
though, as  above  stated,  the  deed  never  comes  into  the  hands 
of  the  grantee."  (Stevens  v.  Hatch,  6  Minn.  64.)  And  in 
Kemiffe  v.  Caulfidd,  140  Cal.  40,  [73  Pac.  803],  this  court 
has  said :  "A  valid  delivery  is  accomplished  when  the  conduct 
and  acts  of  a  grantor  manifest  a  present  intent  to  dispose  of 
the  title  conveyed  by  the  deed.  There  is  no  particular  form 
necessary,  but  any  act  or  thing  which  manifests  such  an  intent 
is  sufScient  to  establish  it.  It  is  always  a  question  of  fact,  and 
must  be  determined  by  the  circumstances  surrounding  each 
particular  transaction." 

Without  further  multiplication  of  quotations,  we  may  come 
to  a  consideration  of  the  evidence  bearing  upon  delivery,  and 
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it  is  to  be  remembered  in  this  connection  that  the  single  ques- 
tion for  determination  is  whether  the  evidence  supports  the 
court's  finding  of  a  delivery.  Therefore,  the  proposition  is 
not  whether  this  evidence  fairly  conveys  an  inference  that 
Moore  in  these  declarations. had  in  mind  the  delivery  which  he 
made  to  Tietzen,  but  it  is  "Does  the  evidence  support  the  in- 
ference which  the  court  drew  and  embodied  in  its  finding  to 
the  effect  that  the  testator,  subsequent  to  the  Tietzen  letter, 
expressed  his  intent  and  made  a  new,  independent  and  com- 
plete delivery!"  We  think  it  cannot  be  said  that  such  an  in- 
ference is  not  permissible,  and  if  it  be  permissible,  it  supports 
the  finding  of  the  court.  It  is  true  that  Tietzen  was  not  ad- 
vised of  the  grantor's  changed  determination,  but  it  is  equally 
true  that  it  was  not  necessary  so  to  advise  him,  to  effect  a  new 
and  complete  delivery.  {Ruiz  v.  Dow,  113  Cal.  490,  [45  Pac. 
867] ;  Sprague  v.  Walton,  145  Cal.  228,  [78  Pac.  645] :  Keyes 
V.  Meyers,  147  Cal.  702,  [82  Pac.  304].)  It  was  not  necessary 
that  the  depositary  should  have  notice  of  the  new,  changed, 
and  executed  intent  of  Moore,  nor  did  the  fact  that  he  had 
not  such  notice  preclude  proof  of  such  changed  and  executed 
intent.  Thus,  while  it  may  be  freely  conceded  that  from  the 
evidence  it  is  a  fair  inference  that  Moore  in  these  declarations 
made  reference  to  the  Tietzen  delivery,  nevertheless  it  is  also 
fairly  inferable  that  after  his  return  from  the  Los  Angeles 
hospital,  finding  himself  in  failing  health,  he  intended  that 
the  deeds  which  he  had  left  with  Tietzen  should  absolutely  be 
delivered  without  power  of  revocation  upon  his  part,  and  that 
he  expressed  this  intent  to  the  grantee  under  such  circum- 
stances as  to  perfect  the  delivery. 

For  these  reasons  the  judgment  and  order  appealed  from 
are  affirmed. 

Shaw,  J.,  Angellotti,  J.,  Lorigan,  J.,  and  Melvin,  J.,  con- 
curred. 

Rehearing  denied. 
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[8.  P.  No.  5628.     In  Bank.— March  2,  1912.] 

GEORGE  McBOYLE  et  al.,  Appellants,  v.  UNION  NA- 
TIONAL BANK  (a  Corporation),  and  H.  N.  MORRIS, 
as  Receiver  etc..  Respondents. 

National  Banks  t- Expbess  and  Incidental  Powers  —  Acquiring 
Title  to  Stocks  by  Compromise  or  Under  Pledge. — A  national 
bank,  organized  under  the  act  of  Congress,  has  no  powers  bejond 
those  specified  in  the  act  under  which  it  exists,  and  such  other 
powers  as  are  necessarily  incident  to  those  expressly  given.  While 
it  has  no  express  or  incidental  power  to  deal  in  stocks  of  other  cor- 
porations, it  may  take  title  thereto  in  compromise  of  a  disputed  or 
doubtful  claim,  or  take  them  in  pledge,  or  purchase  them  with  a 
view  to  protect  or  satisfy  a  claim  secured  by  such  pledge. 

Id. — Sale  of  Stock  Acquired  Under  Pledge. — Where  a  national  bank 
has  bought  stock  pledged  to  it,  it  is  its  duty  to  dispose  of  the  same 
as  soon  as  a  sale  could,  to  proper  advantage,  be  made. 

Id. — Ordinary  Business  or  Bank — Cashier  May  Sell  Stock  Ac- 
quired Under  Pledge. — A  sale  of  stock  so  acquired  was  a  part  of 
the  ordinary  business  of  the  bank,  and  as  such  within  the  powers 
of  the  cashier,  under  a  by-law  which  conferred  upon  him  the  general 
authority  "to  do  whatever  may  be  necessary  in  the  management  of 
the  business  of  the  bank.'' 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County  and  from  an  order  refusing  a  new  trial.  John 
Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  C.  Coogan,  Powell  &  Dow,  and  W.  H.  Orrick,  for  Appel- 
lants. 

Fitzgerald  &  Abbott,  and  Leon  A.  Clark,  for  Respondents. 

James  M.  Allen,  Lilienthal,  McKinstry  &  Raymond,  Heller, 
Powers  &  Ehrman,  Morrison,  Dunne  &  Brobeck,  Gushing  & 
Cushing,  Gavin  McNab,  and  S.  C.  Denson,  Amid  CuricB,  for 
various  banks,  on  petition  for  rehearing  in  Bank. 

THE  COURT.— Upon  further  consideration  of  this  case, 
after  a  rehearing  before  the  court  in  Bank,  we  are  satisfied 
that  the  conclusion  reached  by  the  court  in  Department  is 
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correct.  In  the  opinion  of  Mr.  Justice  Sloss,  there  rendered, 
it  is  said  that  the  National  Banking  Act  does  not  give  a 
national  bank  "power  to  deal  in  stocks  or  bands."  The  ques- 
tion of  the  right  or  power  to  deal  or  invest  in  bonds  is  not 
involved.  The  words  "or  bonds,"  in  the  passage  quoted,  and 
subsequently,  are  surplusage  and  are  stricken  from  the 
opinion.  As  thus  amended  the  opinion  of  the  court  in  De- 
partment is  adopted  as  the  opinion  of  the  court  in  Bank. 
The  judgment  and  order  denying  a  new  trial  are  reversed. 
The  Department  opinion  as  thus  amended  is  as  follows : — 
"The  action  was  brought  to  recover  from  the  Union  National 
Bank  599  shares  of  the  capital  stock  of  Burnham-Standeford 
Company,  a  corporation.  The  complaint  alleged  that  these 
shares,  represented  by  certificate  No.  59,  were  on  January  3, 
1907,  owned  by  and  in  the  possession  of  plaintiff  Lulu  May 
McBoyle,  that  she  had  then  pledged  them  to  the  bank  to  secure 
the  promissory  note  of  George  McBoyle,  her  husband,  for 
$9,500,  and  that  she  had  thereafter  tendered  to  the  bank  the 
amount  due  on  the  note  and  demanded  re-delivery  of  her 
stock,  which  had  been  refused.  The  answer  of  the  bank  denied 
that  plaintiff  Lulu  May  McBoyle  was  the  owner  or  in  posses- 
sion of  said  shares,  or  that  she  had  pledged  them  to  the  bank. 
There  was  also  an  affirmative  defense,  in  which  the  bank  al- 
leged that  it  had,  for  many  years  prior  to  January  3,  1907, 
been  the  owner  of  the  599  shares  of  stock,  that  on  that  day 
George  McBoyle  had  made  an  offer  to  Charles  E.  Palmer,  the 
cashier  of  the  bank,  to  buy  said  stock  for  $11,000,  $1500  in 
cash  and  $9,500  on  his  promissory  note,  such  note  to  be  se- 
cured by  a  pledge  of  the  stock.  Palmer  accepted  the  of^'er. 
and  the  transaction  was  carried  out  on  these  lines.  There 
are  averments  that  McBoyle  misled  Palmer  by  fraudulent 
misrepresentations  regarding  the  value  of  the  stock,  but  as 
there  was  no  evidence  to  sustain  these  charges,  and  the  court 
found  against  them,  we  need  not  notice  them  further.  It  was 
alleged  that  Palmer  acted  beyond  his  authority  in  attempting 
to  make  the  sale,  that  the  bank,  upon  learning  the  facts, 
promptly  repudiated  the  transaction,  and  tendered  to  McBoyle 
the  $1500  received  by  it,  with  interest,  and  his  note  for  $9500. 
The  tender  was  refused,  whereupon  the  bank  made  a  deposit 
of  the  money  and  the  note  in  ^IcBoyle's  name,  pursuant  to 
Civil  Code  section  1500. 
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"Morris,  who  had  been  appointed  receiver  of  the  bank  pend- 
ing the  action,  was  joined  as  a  party  defendant,  and  by  agree- 
ment of  the  parties,  the  answer  of  the  bank  stood  as  his 
answer. 

"The  findings  were  in  favor  of  the  defendants  on  all  the 
issues  except  that  of  fraud,  and  judgment  went  for  them.  The 
plaintiffs  appeal  from  the  judgment  and  from  an  order  deny- 
ing their  motion  for  a  new  trial. 

"Various  points  are  raised,  but  we  think  it  will  be  unneces- 
sary to  consider  anything  beyond  the  attack  by  appellants 
upon  the  finding  that  Palmer  exceeded  the  scope  of  his  au- 
thority as  cashier  in  undertaking  to  sell  the  stock  in  question. 
In  view  of  the  findings  negativing  fraud,  the  only  ground 
upon  which  the  bank  could  repudiate  the  sale  to  McBoyle,  and 
the  subsequent  pledge,  was  the  want  of  authority  in  Palmer 
to  sell.  If,  in  law  and  in  fact,  he  had  such  authority,  title  to 
the  stock  passed  by  the  sale,  and  the  pledgor  was  entitled, 
upon  tender  of  the  amount  for  which  he  had  pledged  the 
shares,  to  a  return  of  the  certificate. 

"The  powers  of  the  cashier  of  the  defendant  bank  were  de- 
fined in  its  by-laws,  a  part  of  which  read  as  follows:  'The 
cashier  shall  have  power  to  discount  and  purchase  bills,  notes 
and  other  evidences  of  debt,  to  buy  and  sell  bills  of  exchanjre 
and  to  issue  certificates  of  deposit.  He  shall  have  general 
charge  and  supervision,  subject  to  the  advice  and  control  of 
the  president  and  directors  of  the  affairs  of  the  bank,  and 
shall  be  generally  authorized  to  do  whatever  may  be  necessary 
in  the  management  of  the  business  of  the  bank.  .  .  .' 

"The  extent  of  the  authority  of  a  bank  cashier  has  been 
considered  in  many  cases.  Generally  speaking,  he  has  'greater 
inherent  powers  than  any  other  corporate  officer.'  (2  Cook 
on  Corporations,  sec.  718.)  He  has  'full  charge  of  the  bank's 
personal  property,  except  so  far  as  withdrawn  from  his  con- 
trol by  the  bank  or  by  the  directors.'  (Morse  on  Banking, 
sec.  157;  Wild  v.  Bank,  3  Mason,  505,  [Fed.  Cas.  No.  17,6461.) 
He  is  the  'executive  officer,  through  whom  the  whole  financial 
operations  are  conducted.'  {First  Natl,  Bank  v.  Oreerwille 
etc  Co.,  24  Tex.  Civ.  App.  645,  [60  S.  W.  828].)  That  he 
may  negotiate  and  transfer,  on  behalf  of  the  bank,  negotiable 
paper  owned  by  it  is  universally  held.  (Morse  on  Banking, 
MO.  158.) 
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"The  respondents  contend,  however,  that  the  authority  of 
the  cashier,  as  such,  does  not  extend  to  the  disposition  of  the 
real  property  belonging  to  the  bank,  or  of  any  personal  prop- 
erty so  belonging,  other  than  negotiable  paper.  At  the  same 
time  it  is  conceded  that  he  has  power  to  sell  property  mort- 
gaged or  pledged  to  the  bank,  as  a  means  of  collecting  a  debt 
due  it.  If  we  assume  the  correctness  of  these  propositions, 
what  is  the  basis  of  the  distinction  between  a  sale  of  property 
owned  generally,  and  a  sale  of  property  held  under  mortgage 
or  pledge  to  secure  the  payment  of  a  debt!  Undoubtedly  it 
is  that  acts  which  are  beyond  the  scope  of  the  ordinary  busi- 
ness of  the  bank,  acts,  that  is  to  say,  which  call  for  the  exer- 
cise of  judgment  or  discretion  affecting  the  policy  to  be  pur- 
sued, are  to  be  performed  by  or  under  the  mandate  of  the 
directors,  while  acts  which  are  included  in  the  ordinary  busi- 
ness are  properly  to  be  done  by  the  cashier.  The  latter  class 
of  transactions  is  the  one  comprised  in  the  provision  of  the 
by-laws  of  this  bank,  authorizing  the  cashier  to  do  'whatever 
may  be  necessary  in  the  management  of  the  business  of  the 
bank.'  The  sale  of  property  held  by  the  bank  for  investment 
or  similar  purposes  is  not  a  part  of  the  ordinary  business  of 
the  bank.  On  the  other  hand,  the  collection  of  debts  due  it  is 
clearly  a  part  of  its  ordinary  business,  and  hence  such  collec- 
tion, together  with  any  acts  incidental  or  necessary  to  such 
collection,  may  properly  be  carried  on  by  the  cashier  under 
his  inherent  authority. 

"If  we  apply  this  rule  to  the  situation  disclosed  by  the 
record  in  the  case  at  bar,  we  cannot  doubt  that  the  sale  of  the 
stock  in  question  was  within  the  scope  of  Palmer's  authority 
as  cashier.  The  599  shares  of  the  stock  of  Burnham-Stande- 
ford  Company  had  originally  been  pledged  to  the  Union 
National  Bank  as  security  for  a  loan.  After  so  holding  them 
for  some  years,  the  bank,  in  1904,  acquired  the  legal  title  to 
the  stock  by  virtue  of  a  sale  made  in  proceedings  in  insolvency 
brought  against  the  pledgor.  The  defendant  bank  was  or- 
ganized under  the  act  of  Congress  as  a  national  bank.  As 
such,  it  had  no  powers  beyond  those  specified  in  the  act  under 
which  it  existed,  and  such  other  powers  as  were  necessarily 
incident  to  those  expressly  given.  The  act  does  not  give 
power  to  deal  in  stocks,  nor  is  such  power  incidental  to  any  of 
the  functions  conferred.      (2   Morse   on   Banking,   p.   1310; 
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Weckler  v.  Bank,  42  Md.  581,  [20  Am.  Rep.  95] ;  First  Natl 
Bank  v.  Natl.  Exch.  Bank,  39  Md.  600 ;  First  Natl  Bank  v.  Natl 
Exch.  Bank,  92  U.  S.  122,  [23  L.  Ed.  679].)  By  this  is  meant, 
not  that  a  national  bank  may  not  take  title  to  stocks  in  com- 
promise of  a  disputed  or  doubtful  claim,  or  take  them  in 
pledge,  or  purchase  them  with  a  view  to  protecting  or  satisfy- 
ing a  claim  secured  by  such  pledge.  The  taking  in  each  of 
such  cases  would  be  merely  incidental  to  the  business  of  mak- 
ing loans,  etc.,  for  which  the  bank  is  organized.  What  is  pro- 
hibited is  the  purchase  for  speculation  or  investment,  or  the 
purchase  and  sale  on  commission.  It  would  follow  that  where 
a  national  bank  had  bought  stock  pledged  to  it,  its  duty  would 
be  to  dispose  of  such  stock  as  soon  as  a  sale  could,  to  proper 
advantage,  be  made.  In  fact,  in  this  case  there  was  evidence 
that  the  national  bank  examiners  had  criticised  the  defendant 
bank  for  retaining  this  stock  so  long.  The  only  proper  pur- 
pose of  taking  the  stock  was  to  enable  the  bank  to  realize  upon 
its  loan.  The  resale  of  such  stock  may  properly  be  regarded 
as  one  of  the  steps  taken  in  the  process  of  collection.  A  sale 
under  these  circumstances  was,  therefore,  we  think,  a  part  of 
the  ordinary  business  of  the  bank,  or  to  use  the  language  of 
the  by-laws,  it  was  an  act  'necessary  in  the  management  of  the 
business  of  the,  bank.'  As  such,  it  was  within  the  powers  of 
the  cashier. 

"The  judgment  and  the  order  denying  a  new  trial  are  re- 
versed/* 


[Sac.  No.  1968.    In  Bank.— March  5,  1912.] 

A.  T.  KARRY  et  al.,  Petitioners,  v.  SUPERIOR  COURT  OP 
SAN  JOAQUIN  COUNTY,  and  J.  A.  PLUMMER,  Judge 
thereof.  Respondents. 

Jurisdiction  —  Justices'  Courts  —  Bond  for  Costs  in  Attachment 
Suit — Action  to  Enforce  Bond  Pending  Appeal  from  Judgment. 
— Where  judgment  for  costs  in  an  amount  less  than  three  hundred 
dollars  is  rendered  in  favor  of  the  defendant  in  an  action  in  the 
superior  court  in  which  an  attachment  had  been  issued,  and  an 
appeal  therefrom  to  the  supreme  court  had  been  duly  perfected  by 
the  plaintiff  and  the  execution  of  the  judgment  stayed,  a  justice's 
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court  and  the  superior  court  on  appeal,  have  jurisdiction  of  an 
action  to  enforce  the  bond  given  to  secure  the  pajment  of  the  costs 
in  the  attachment  suit,  notwithstanding  the  appeal  from  the  judg- 
ment therein  is  still  pending  and  undetermined. 

Id. — Pendency  ov  Appeal  Matter  ov  Detense — Eeeob  in  Exercise  ov 
Jurisdiction — Certiorari. — The  pendency  of  the  appeal  from  and 
the  stay  of  the  judgment  for  costs  in  the  attachment  suit  were 
mere  matters  of  defense  to  the  action  in  the  justice's  court  and  did 
not  divest  it  of  jurisdiction,  nor  the  superior  court  of  jurisdiction 
on  appeal,  and  any  error  committed  by  such  courts  in  the  determina- 
tion of  the  legal  effect  of  those  matters,  although  they  were  shown 
without  conflict  by  the  evidence  adduced  on  the  trial,  was  error  in 
the  exercise  of  jurisdiction  that  cannot  be  reviewed  on  certiorari. 

Id. — ^Erroneous  Decision  Does  not  Epfect  Jurisdiction. — A  court  has 
jurisdiction  to  decide  wrongly  as  well  as  correctly,  and  the  only 
remedy  of  a  party  aggrieved  by  a  merely  erroneous  decision  is  such 
as  may  be  afforded  by  our  statutory  provisions  relating  to  motions 
for  a  new  trial  and  appeals.  If  no  such  remedy  be  given,  the  action 
of  the  trial  court  within  its  jurisdiction  is  conclusive. 

APPLICATION  for  a  Writ  of  Certiorari,  to  review  a  judg- 
ment of  the  Superior  Court  of  San  Joaquin  County,  originally 
commenced  in  the  district  court  of  appeal  for  the  third  appel- 
late district,  and  transferred  to  the  supreme  court  after  de- 
cision by  that  court. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  W.  Dodge,  for  Petitioners. 

Webster,  Webster  &  Blewett,  for  Respondents. 

ANGELLOTTI,  J. — This  is  a  proceeding  ic  certiorari,  orig- 
inally commenced  in  the  district  court  of  appeJ^l  for  the  third 
district,  and  transferred  to  this  court  after  de^sision  by  that 
court. 

The  purpose  of  the  proceeding,  as  stated  in  tVe  prayer  of 
the  petition  for  certiorari,  was  to  annul  a  judgtnent  of  the 
superior  court  of  San  Joaquin  County,  given  ancl  made  in  a 
certain  action  pending  therein  on  an  appeal  froiL^  a  justice's 
court  of  one  of  the  townships  of  said  county,  in  wVich  action 
one  Fannie  Pieg  was  the  plaintiff,  and  the  petitioners  herein 
were  the  defendants.  The  action  was  one  within  th^^  jurisdic- 
tion of  the  justice's  court,  being  for  the  sum  of  $2^5.75  for 
and  on  account  of  costs  incurred  by  Fanny  Fieg  in  A  certain 

\ 
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action  theretofore  begun  and  prosecuted  by  petitioner  Qjurich 
against  her  in  the  superior  court  of  said  county,  and  damages 
by  reason  of  an  attachment  levied  on  her  property  in  said 
action,  and  being  on  the  bond  or  undertaking  given  for  such 
costs  and  damages  in  said  action  by  said  petitioner  and  his 
co-petitioners,  the  sureties  on  such  bond.  The  justices'  courts 
have  jurisdiction  "in  actions  upon  bonds  or  undertakings  con- 
ditioned for  the  payment  of  money,  if  the  sum  claimed  does 
not  amount  to  three  hundred  dollars,  though  the  penalty  may 
exceed  that  sum."  (Code  Civ.  Proc,  seft.  112,  subd.  5.)  It  is 
not  questioned  that  the  justice's  court  acquired  jurisdiction 
of  the  persons  of  the  defendants  in  such  action,  that  they  ap- 
peared therein  and  presented  their  defense  to  the  action,  that 
the  justice's  court  gave  its  judgment  in  favor  of  Fanny  Pieg, 
the  plaintiff  therein,  that  the  petitioner  herein,  defendants 
therein,  regularly  appealed  from  such  judgment  to  the  su- 
perior court  of  San  Joaquin  County,  that  the  action  was  regu- 
larly tried  in  said  superior  court  on  such  appeal,  and  that 
said  superior  court  gave  jugment  on  the  merits  in  favor  of 
said  Fanny  Fieg  and  against  these  petitioners  for  the  sum  of 
$145.71. 

The  claim  that  this  judgment  was  in  excess  of  the  jurisdic- 
tion of  the  superior  court,  for  of  course  it  is  not  claimed  that 
certiorari  will  lie  unless  such  jurisdiction  has  been  exceeded,  is 
based  solely  on  the  following  facts  which  are  alleged  to  exist, 
and  which,  for  all  the  purposes  of  this  proceeding,  may  be  con- 
ceded to  exist.  The  judgment  of  the  superior  court  in  the 
former  action  of  G jurich  v.  Fieg  was  against  the  plaintiff  and 
in  favor  of  said  Fieg  for  her  costs,  taxed  at  $145.71.  This 
$145.71  was  the  money  said  Fieg  was  suing  to  recover  in  her 
justice's  court  action  against  petitioners.  Prior  to  the  com- 
mencement of  the  justice's  court  action,  Gjurich  had  regularly 
appealed  from  such  judgment  to  this  court,  and  such  appeal 
is  still  pending  and  undetermined.  It  may  be  conceded  here, 
as  held  by  the  district  court  of  appeal,  that  the  effect  of  this 
appeal  was  to  stay  "all  further  proceedings  in  the  court  below 
upon  the  judgment  or  order  appealed  from,  or  upon  the  mat- 
ters embraced  therein."  (Code  Civ.  Proc,  sec.  946.)  The 
point  of  respondents  in  this  connection,  one  apparently  held 
good  by  the  learned  trial  judge  of  the  superior  court  in  giving 
judgment  in  the  subsequent  justice's  court  action,  is  that  as 
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there  was  no  bond  given  by  Gjurieh  on  his  appeal  to  stay  the 
enforcement  of  the  judgment  for  costs,  no  stay  was  effected 
by  the  appeal.  (Code  Civ.  Proc,  sec.  942.)  We  do  not  deem 
it  important  to  consider  this  question  here,  and  assume  that 
the  effect  of  the  appeal  was  as  stated  in  the  above  quotation 
from  section  946  of  the  Code  of  Civil  Procedure.  There  are 
other  facts  that  are  perhaps  material  on  the  question  of  said 
Fieg  s  present  right  to  damages  by  reason  of  the  attachment, 
but  they  present  no  legal  question  material  here  differing 
from  the  question  presented  relative  to  the  costs,  and  as  the 
judgment  complained  of  here  awarded  her  nothing  on  account 
of  such  damages,  it  is  unnecessary  to  set  forth  such  facts. 

It  is  very  clear  that  the  facts  recited  show  no  excess  of  juris- 
diction on  the  part  of  the  superior  court  in  its  disposition  of 
the  justice's  court  action  appealed  by  petitioners  to  it.  Grant- 
ing everything  claimed  as  to  the  facts,  nothing  more  than 
error  in  the  exercise  of  its  jurisdiction  is  shown.  The  jus- 
tice's court,  as  we  have  seen,  has  jurisdiction  of  this  class  of 
actions,  where  the  amount  claimed  is  less  than  three  hundred 
dollars.  The  appeal  from  the  judgment  therein  given  brought 
the  case  within  the  jurisdiction  of  the  superior  court.  It  is 
not  claimed  that  the  facts  alleged  in  the  complaint  were  not 
suflScient  to  state  a  cause  of  action,  though  even  this  is  not 
essential  to  jurisdiction.  The  matters  alleged  by  petitioners 
were  all  matters  of  defense,  to  be  set  forth  by  them  in  that 
action  and  to  be  passed  upon  by  the  trial  court,  as  they  were 
No  material  difference  is  perceived  between  such  defenses  in 
an  action  for  the  recovery  of  money,  and  any  other  defenses 
that  might  be  made,  such  for  instance  as  a  defense  that  the 
alleged  bond  had  not  been  executed,  or  that  plaintiff  was 
estopped  by  a  former  judgment  in  the  same  matter.  It  was 
for  the  superior  court,  in  the  exercise  of  its  jurisdiction,  to 
determine  the  effect  of  the  matters  alleged  in  defense,  and  to 
give  judgment  according  to  its  determination.  Any  error  that 
it  may  have  committed  in  the  way  of  mistaking  the  facts,  or 
the  legal  effect  of  admitted  facts,  with  the  result  that  its  judg- 
ment aw^arded  to  the  plaintiff  money  which  she  should  not 
have  recovered,  was  simply  error  in  the  exercise  of  its  juris- 
diction. As  has  often  been  said,  a  court  has  jtirisdiciion  to 
decide  wrongly  as  well  as  correctly,  and  the  only  remedy  of  a 
party  aggrieved  by  a  merely  erroneous  decision  is  such  as 
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may  be  afforded  by  our  statutory  provisions  relating  to  mo- 
tions for  a  new  trial  and  appeals.  If  no  such  remedy  be  given, 
the  action  of  the  trial  court  within  its  jurisdiction  is  conclusive. 
The  fact  that  there  was  no  conflict  in  the  evidence  adduced  on 
the  trial  can  make  no  difference.  It  has  never  been  held,  and 
of  course  never  can  be  held  if  elementary  principles  relative 
to  jurisdiction  are  kept  in  mind,  that  a  judgment  on  the  merits 
totally  at  variance  with  the  admitted  facts  is,  for  that  reason 
alone,  in  excess  of  the  jurisdiction  of  the  court  giving  it. 
Such  a  judgment  is  simply  erroneous.  The  syllabus  to  Moit'- 
real  v.  Busk,  46  Cal.  79,  which  correctly  states  the  matters 
decided,  illustrates  the  principle  applicable  here.  It  is  as 
follows :  "The  rendition  of  the  judgment  for  a  demand  which 
was  not  due  when  the  action  was  commenced,  is  not  an  excess 
of  jurisdiction,  but  error  in  the  exercise  of  jurisdiction.*'  The 
application  there  was  for  a  writ  of  certiorari  to  annul  a  judg- 
ment of  the  county  court  on  appeal  from  a  justice's  court 
judgment,  and  the  wrif  was  denied  on  the  ground  stated  in 
the  syllabus.  We  deem  it  entirely  unnecessary  to  cite  other 
authorities  in  support  of  what  we  have  said.  Decisions  to  the 
effect  that  mandamus  will  lie  to  compel  a  court  having  juris- 
diction of  an  appeal  to  proceed  with  the  hearing  thereof  where 
the  admitted  facts  show  such  jurisdiction,  notwithstanding 
that  such  court  has  held  that  such  admitted  facts  do  not  give 
jurisdiction,  or  that  certiorari  will  lie  to  annul  an  order  dis- 
missing an  appeal  under  such  circumstances,  or  that  prohibition 
will  lie  to  prevent  a  court  proceeding  with  the  hearing  of  an 
appeal  where  the  admitted  facts  show  that  it  has  no  jurisdic- 
tion, notwithstanding  its  own  decision  to  the  contrary,  are  not 
in  point  at  all.  Such  decisions  simply  mean  that  a  court  can- 
not give  itself  jurisdiction  or  divest  itself  of  jurisdiction  by 
an  erroneous  decision  as  to  the  legal  effect  of  admitted  facts. 
And,  of  course,  decisions  staying  the  hand  of  the  court  that 
has  given  a  judgment  or  order,  where  an  appeal  has  been 
taken  that  stays  the  operation  of  such  judgment  or  order, 
from  proceeding  with  the  enforcement  thereof,  are  not  in 
point.  We  have  no  such  case  here.  The  apparent  mistake  of 
the  learned  district  court  of  appeal  in  this  matter  was  in  con- 
sidering the  two  actions  as  being  connected  in  such  a  way  as 
to  make  the  justice  court  action  in  legal  effect  a  proceeding  to 
enforce  the  former  judgment  in  the  same  manner  and  to  the 
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same  extent  that  a  motion  in  the  superior  court  in  the  former 
case  for  the  issuance  of  an  execution  would  have  been  such 
a  proceeding.  So  far  as  any  question  of  jurisdiction  is  con- 
cerned, the  two  cases  were  entirely  separate  and  distinct.  The 
proceedings  in  the  first  case  were  available  to  petitioners  as 
matters  of  defense  in  the  second  case,  to  be  given  such  weight 
therein  as  the  trial  court  deemed  them  entitled  to  under  the 
law.  But  they  could  not  operate  to  divest  that  court  of  the 
jurisdiction  that  it  had  over  the  subject-matter  of  the  action 
and  the  persons  of  the  defendants.  We  have  here  no  different 
case  in  principle  from  the  one  we  would  have  if  the  action  had 
been  one  on  a  promissory  note  for  one  hundred  dollars,  ap- 
pealed to  the  superior  court,  and  not  only  the  answer  and  the 
uncontradicted  evidence,  but  also  the  findings  showed  that  the 
note  had  been  fully  paid,  and  nevertheless  the  superior  court 
had  given  judgment  in  favor  of  the  plaintiff  for  the  full 
amount  of  the  note.  Such  a  judgment  would,  of  course,  be 
erroneous,  but  there  would  have  been  no  excess  of  jurisdiction, 
and  the  aggrieved  party  would  have  been  without  any  remedy 
by  way  of  certiorari.  A  judgment  that  fails  to  accord  to  a 
party  his  legal  rights  is,  of  course,  always  to  be  regretted. 
But  there  must  be  a  point  in  every  proceeding  beyond  which 
the  law  will  not  permit  further  controversy  as  to  the  merits 
of  the  case.  In  actions  of  the  character  of  the  one  under  con- 
sideration,- where  the  amount  claimed  is  less  than  three  hun- 
dred dollars,  the  final  appellate  jurisdiction  is  in  the  superior 
court.  Even  if  the  judgment  of  that  court  on  the  merits  was 
clearly  erroneous  in  this  case,  a  question  we  do  not  decide,  it  is 
final  and  conclusive,  no  excess  of  jurisdiction  being  made  to 
appear. 
The  judgment  of  the  superior  court  is  affirmed. 

Shaw,  J.,  Henshaw,  J.,  Lorigan,  J.,  and  Melvin,  J.,  con- 
curred. 

Rehearing  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  rehearing, 
and  filed  the  following  opinion  thereon  on  April  4,  1912 : — 

BEATTY,  C.  J. — ^I  dissent  from  the  order  denying  a  re- 
hearing of  this  cause  and  from  the  doctrine  ol  the  decision. 


Digitized  by 


Google 


March,  1912,]        Karry  v,  Superior  CJourt.  287 

The  point  decided  is  that  the  action  was  one  within  the  juris- 
diction of  the  justices*  court,  and  therefore,  of  course  within 
the  final  appellate  jurisdiction  of  the  superior  court,  and  the 
judgment  though  erroneous  and  subversive  of  the  rights  of  the 
petitioner  secured  to  him  by  his  appeal  to  this  court  entirely 
irremediable.  It  is,  in  short,  a  confession  of  impotence  on  the 
part  of  this  court  to  secure  to  an  appealing  litigant  the  fruits 
of  a  successful  appeal.  The  argument  in  support  of  this  con- 
clusion seems  to  be  that  no  matter  how  clearly  and  conclu- 
sively it  may  be  made  to  appear,  as  matter  of  fact,  and  by 
way  of  defense,  that  the  action  commenced  in  a  justice's  court 
will  if  it  prevails,  defeat  the  rights  of  the  defendant  involved 
in  his  pending  appeal  to  the  supreme  court  from  the  judgment 
of  the  superior  court — the  justice  of  the  peace  nevertheless 
has  jurisdiction  to  render  such  a  judgment,  and  the  superior 
court  to  afiirm  it,  and  thus  accomplish  indirectly  what  the 
superior  court  could  not  do  by  a  direct  proceeding  (as  by  the. 
issuance  of  execution)  after  the  filing  of  a  sufficient  undertak- 
ing to  stay  proceedings.  For  here  the  opinion  of  the  court 
concedes — ^and  the  fact  is — ^that  in  the  case  of  Gjurich  v.  Fieg 
a  sufficient  undertaking  to  stay  proceedings  pending  the  ap- 
peal had  been  filed  before  the  action  against  the  petitioners 
(Gjurich's  sureties)  had  been  commenced. 

The  instance  with  which  this  case  is  compared  by  way  of 
support  of  the  argument  is  the  disregard  of  a  plea  of  another 
action  pending  in  another  court.  But  this  is  a  plea  which  may 
be  disregarded  without  an  excess  of  jurisdiction  where  the 
other  action  is  not  pending  in  a  superior  court  of  exclusive 
jurisdiction.  When  a  cause  is  on  appeal  to  this  court  even 
the  superior  court  is  without  jurisdiction  to  decide  any  ques- 
tion directly  or  indirectly  involved  in  the  appeal,  and  if  there 
is  a  stay  of  proceedings  it  can  enforce  no  part  of  its  judgment. 
Can  a  justice  of  the  peace  do  what  the  superior  court  cannot 
do  and  his  action  be  made  final  and  conclusive  by  the  endorse- 
ment of  the  superior  court  f  If  it  can  it  is  a  result  not  con- 
templated by  the  framers  of  our  constitution  when  they  ex- 
pressly provided  that  the  powers  of  justices  of  the  peace 
should  "not  in  any  case  trench  upon  the  jurisdiction  of  the 
several  courts  of  record  except  that  said  justices  shaU  have 
concurrent  jurisdiction  with  the  superior  courts  in"  certain 
of  forcible  entry  and  detainer  and  to  enforce  certain 
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liens  on  personal  property.  (Constitution,  art.  VI,  sec.  11.) 
The  supreme  court  is  a  court  of  record — ^by  reason  of  Gjurieb's 
appeal  it  acquired  exclusive  jurisdiction  of  every  question  in 
that  case,  including  the  right  of  the  defendant  to  enforce  the 
judgment  for  costs.  But  it  seems  that  a  justice  of  the  peace 
can  forestall  our  judgment  upon  that  question,  and  that  his 
judgment  affirmed  by  the  superior  court,  though  confessedly 
erroneous,  is  remediless,  because  it  is  no  excess  of  jurisdiction 
for  a  justice  of  the  peace  to  enforce  a  part  of  a  judgment  less 
in  amount  than  three  hundred  dollars,  while  the  validity  of 
that  judgment  is  a  question  pending  in  this  court.  I  prefer, 
however,  the  op()osite  conclusion  of  the  district  court  of  ap- 
peal. 

The  following  is  the  opinion  of  the  district  court  of  appeal 
of  the  third  appellate  district,  rendered  on  August  30,  1911, 
referred  to  and  the  conclusions  of  which  were  approved  in  the 
dissenting  opinion  of  Beatty,  C.  J. : — 

BUKNETT,  J. — This  is  a  proceeding  in  certiorari  and 
grows  out  of  the  following  situation:  On  April  22,  1909,  in 
the  superior  court  of  the  coimty  of  San  Joaquin,  an  action  was 
brought  by  E.  Gjurich,  one  of  the  petitioners  herein,  against 
one  Fanny  Fieg  to  recover  the  sum  of  five  thousand  dollars 
for  alleged  services.  Thereupon  a  writ  of  attachment  was 
issued  and  levied  upon  certain  real  and  personal  property  of 
the  defendant  in  the  action.  The  undertaking  for  said  attach- 
ment was  executed  by  A.  T.  Karry  and  Herman  Wendel, 
petitioners  herein,  and  provided  that  they  "do  jointly  and 
severally  undertake  in  the  sum  of  four  hundred  dollars,  and 
promise  to  the  effect,  that  if  the  defendant  recover  judgment 
in  said  action,  the  said  plaintiff  will  pay  all  costs  that  may  be 
awarded  to  the  defendant  and  all  damages  which  he  may 
sustain  by  reason  of  said  attachment,  not  exceeding  the  sum 
of  four  hundred  dollars."  The  action  was  tried  and,  on  June 
10,  1910,  judgment  rendered  in  favor  of  the  defendant  Fieg 
for  costs  in  the  sum  of  $145.71:  on  June  14th,  following, 
notice  of  appeal  from  said  judgment  was  given  and  on  the 
same  day  said  Gjurich  filed  his  undertaking  on  appeal  with 
the  clerk  of  the  court.  For  the  purpose  of  continuing  in  force 
the  said  attachment  during  the  pendency  of  said  appeal,  the 
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said  Gjurich,  on  June  15,  1910,  filed  an  undertaking  in  due 
form,  according  to  the,  provisions  of  section  946  of  the  Code 
of  Civil  Procedure,  in  the  sum  of  ten  thousand  dollars,  being 
double  the  amount  of  the  debt  claimed  by  said  Gjurich,  to 
secure  the  payment  to  said  Fieg  of  all  costs  and  damages 
which  she  might  sustain  by  reason  of  said  attachment.  On 
the  first  day  of  July,  1910,  while  the  aforesaid  action  was 
pending  on  appeal  in  the  supreme  court,  the  said  Fieg  brought 
an  action  in  the  justice  court  of  O'Neal  Township,  in  said 
county,  against  petitioners  herein,  to  recover  said  costs  and 
damages  claimed  by  reason  of  said  attachment.  The  defend- 
ants appeared  and  pleaded  in  abatement  the  pendency  of  said 
appeal  in  the  supreme  court  and  the  giving  of  said  undertak- 
ing to  continue  the  attachment  in  force.  The  justice  court 
awarded  judgment  to  the  plaintiff  therein  as  prayed  for.  The 
defendants  thereupon  appealed  to  the  siiperior  court  of  said 
county  and,  after  a  trial  before  Hon.  J.  A.  Plummer,  judg- 
ment was  rendered  in  favor  of  said  plaintiff,  Fieg,  and  against 
the  said  defendants,  the  petitioners  herein,  for  $145.71,  the 
amount  of  the  judgment  recovered  in  the  first  mentioned 
action.  As  a  return  to  the  order  to  show  cause  issued  by  this 
court,  a  demurrer  was  filed  and  also  a  certified  copy  of  the 
proceedings  in  the  court  below,  sufiSciently  ample  for  the  pur- 
poses of  this  decision.  For  convenience  of  reference,  we  shall 
hereafter  designate  the  original  action  brought  by  Gjurich 
against  Fieg  as  number  one  and  the  action  brought  by  Fieg 
against  petitioners  here  to  recover  her  costs  and  damages  as 
number  two. 

The  first  question  in  order  of  sequence  is,  seemingly,  what 
was  the  effect  upon  the  judgment  of  the  appeal  in  action  num- 
ber one  ?  As  to  this,  in  view  of  the  provisions  of  the  statute 
and  the  decisions  of  the  appellate  courts,  there  can  be,  appar- 
ently, no  kind  of  doubt.  Section  946  of  the  Code  of  Civil 
Procedure  provides  that  "Whenever  an  appeal  is  perfected  as 
provided  in  the  preceding  sections  of  this  chapter,  it  stays  all 
further  proceedings  in  the  court  below  upon  the  judgment  or 
order  appealed  from,  or  upon  the  matters  embraced  therein 
.  .  .  but  the  court  below  may  proceed  upon  any  other  matter 
embraced  in  the  action  and  not  affected  by  the  order  appealed 
from.  .  .  .  An  appeal  does  not  continue  in  force  an  attach- 
ment unless  an  undertaking  be  executed  and  filed  on  the  part 
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of  the  appellant  by  at  least  two  sureties,  in  double  the  amount 
of  the  debt  claimed  by  him,  that  the  appellant  will  pay  all 
costs  and  damages  which  the  resx)ondent  may  sustain  by 
reason  of  the  attachment,  in  case  the  order  of  the  court  below 
be  sustained ;  and  unless,  within  five  days  after  the  entry  of 
the  order  appealed  from  such  appeal  be  perfected."  Section 
949  of  the  same  code  is,  as  far  as  it  goes,  to  the  same  effect 
and  is  as  follows :  ''In  cases  not  provided  for  in  sections  nine 
hundred  and  forty-two,  nine  hundred  and  forty-three,  nine 
hundred  and  forty-four,  and  nine  hundred  and  forty-five,  the 
perfection  of  an  appeal  by  giving  the  undertaking  or  making 
the  deposit  mentioned  in  section  nine  hundred  and  forty-one, 
stays  all  proceedings  in  the  court  below  upon  any  judgment 
or  order  appealed  from,  except  where  it  directs  the  sale  of 
perishable  property."  It  is  not  disputed  that  the  appeal  here 
was  perfected  as  required  by  the  statute. 

If  we  are  to  give  eflfect  to  the  simple,  unequivocal  terms  of 
the  law,  unless  we  have  a  case  within  some  of  the  exceptions 
mentioned,  it  necessarily  follows  that  no  step  could  be  taken 
legally  to  enforce  or  carry  into  execution  or  to  impair  or 
modify  in  any  respect  said  judgment  during  the  pendency  of 
said  appeal.  It  is  apparent,  indeed,  from  an  examination  of 
the  foregoing  provisions  relating  to  the  exceptions,  that  they 
have  no  application  to  the  case  at  bar.  In  fact,  there  can  be 
and  is  no  pretense  that  any  of  them  is  germane  to  the  question 
before  us  except  possibly  said  section  942  of  the  Code  of  Civil 
Procedure,  which  provides  that  "If  the  appeal  be  from  a  judg- 
ment or  order  directing  the  payment  of  money,  it  does  not 
stay  the  execution  of  the  judgment  or  order  unless  a  written 
undertaking  be  executed  on  the  part  of  the  appellant  by  two 
or  more  sureties,  to  the  effect  that  they  are  bound  in  double 
the  amount  named  in  the  judgment  or  order,"  etc.  But  a 
judgment  for  costs  is  not  a  judgment  directing  the  payment 
of  money  in  the  sense  of  the  statute.  The  judgment  under 
review  was  essentially  that  plaintiff  take  nothing  and,  as  an 
incident  thereto,  that  defendant  be  allowed  her  costs. 

If  additional  assurance  of  the  foregoing  be  sought,  we  may 
find  it  in  the  decisions  at  hand. 

In  Snow  V.  Holmes,  64  Cal.  232,  [30  Pac.  806],  it  was  held 
that,  on  appeal  from  a  judgment  of  foreclosure  of  a  mortgage 
upon  personal  property,  the  undertaking  in  the  sum  of  three 
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hundred  dollars  is  suflBcient  to  stay  the  execution  of  a  judg- 
ment pending  the  appeal. 

In  re  Schedel,  69  Cal.  241,  [10  Pac.  334],  involved  the  effect 
of  an  appeal  from  a  decree  of  distribution  and  the  general 
rule  was  held  to  apply  and  it  was  declared  that  "sections  942 
to  945,  inclusive,  apply  to  appellants  who  are  required  to  per- 
form the  directions  of  the  judgment  or  order  appealed  from. 
This  is  manifest  from  their  language." 

In  Pennie  v.  Superior  Court,  89  Cal.  31,  [26  Pac.  617],  it 
was  held  that,  on  appeal  from  an  order  requiring  the  adminis- 
trator to  pay  a  family  allowance  to  a  certain  claimant,  an  un- 
dertaking in  the  sum  of  three  hudred  dollars  stayed  all  pro- 
ceedings and  that  an  order  made  after  said  appeal  directing 
the  administrator  to  make  the  payment  is  beyond  the  jurisdic- 
tion of  the  superior  court  and  should  be  annulled  upon  cer- 
tiorari. 

So,  in  Powers  v.  Ckdbot,  93  Cal.  266,  [28  Pac.  1070],  it  was 
held  that,  since  no  bond  is  required  to  stay  execution  in  addi- 
tion to  the  usual  bond  for  costs  on  appeal  from  a  judgment 
foreclosing  a  chattel  mortgage,  a  bond  given  upon  such  appeal, 
to  secure  a  judgment  for  deficiency,  is  not  a  statutory  bond 
and  is  without  consideration  and  void. 

In  McCdUion  v.  Hibemia,  etc.,  Society,  98  Cal.  445,  [33 
Pac.  329],  it  is  said:  "As  to  that  portion  of  the  judgment 
awarding  costs  against  appellants,  a  stay-bond  was  not  re- 
quired to  restrain  the  issuance  of  an  execution  to  recover  such 
costs.  The  appeal-bond  eflPected  that  object.  The  real  judg- 
ment in  the  case  is  that  plaintiffs  are  the  owners  of  the  money, 
and  no  stay-bond  being  required  by  the  statute  as  to  such  a 
judgment,  no  stay-bond  is  demanded  as  to  the  costs.  The 
costs  taxed  against  the  defendant  were  incidental  to  the  judg- 
ment, and  as  to  a  stay  of  execution,  inseparably  connected 
therewith.  A  judgment  for  costs  is  not  the  judgment  direct- 
ing the  payment  of  money  contemplated  by  section  942.  If 
such  were  the  fact,  a  stay-bond  would  be  required  in  almost 
every  conceivable  case,  when  to  the  contrary,  if  is  only  re- 
quired in  the  four  cases  covered  by  sections  942  to  945  of  the 
code." 

It  must  be  apparent  that  even  the  exceptions  provided  for 
in  the  code  present  a  somewhat  anomalous  situation.  It  seems 
rather  peculiar  that  an  execution  based  upon  and  presuppos- 
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ing  a  judgment  should  be  permitted  before  there  really  is  a 
judgment  in  the  proper  sense  of  the  term.  "A  judgment  is 
the  final  determination  of  the  rights  of  the  parties  in  an  action 
or  proceeding"  (Code  Civ.  Proc,  sec.  577)  and  "until  litiga- 
tion on  the  merits  is  ended,  there  is  no  finality  to  the  judg- 
ment, in  the  sense  of  a  final  determination  of  the  rights  of  the 
parties,  although  it  may  have  become  final  for  the  purpose  of 
an  appeal  from  it."  Oillmore  v.  American  C.  I.  Co,,  65  Cal. 
63,  [2  Pac.  882].  In  the  exceptional  cases  referred  to,  how- 
ever, the  "judgment"  signifies  the  determination  by  the  trial 
court  of  the  rights  of  the  parties,  but  those  cases  should  not, 
obviously,  be  enlarged  beyond  the  terms  of  the  statute. 

The  next  inquiry  is.  What  was  the  basis  for  the  complaint 
or  the  cause  of  action  in  number  two  upon  which  plaintiff 
relied  for  recovery!  It  is  contended  by  respondent  that  the 
action  was  brought  upon  the  undertaking  in  attachment  and 
that  the  suit  was  not  brought  on  the  judgment  in  action  num- 
ber one.  In  a  sense  it  must  be  true  that  said  undertaking  is 
the  basis  for  the  action.  The  undertaking  constituted  a  con- 
tract for  the  payment  of  money  under  certain  conditions. 
But  it  is  as  clear  as  anything  can  be  that  the  obligation  im- 
posed upon  the  sureties  on  that  undertaking  was  a  conditional 
one,  contingent  upon  the  happening  or  existence  of  certain 
facts.  The  sureties  bound  themselves  to  pay  only  "if  the  de- 
fendant recover  judgment  in  said  action."  Said  recovery  of 
judgment  in  number  one  was  and  is,  therefore,  an  essential 
element  in  the  cause  of  action  in  number  two.  The  recovery 
of  judgment  was  the  circumstance  agreed  upon  to  fix  the  lia- 
bility of  the  sureties  and  make  it  absolute  instead  of  condi- 
tional. "A  suit  on  a  bond  cannot  be  commenced  before  there  is 
any  breach  of  the  bond."  Cook  v.  Ceas,  143  Cal.  226,  [77  Pac. 
65].  While  it  may  not  be  said,  probably,  that  the  recovery  of 
judgment  in  action  number  one  is  the  sole  cause  of  action  in 
number  two,  it  must  be  conceded  that  no  cause  of  action  could 
have  been  stated  without  an  averment  that  said  judgment  had 
been  recovered,  and  the  said  action  could  not  be  maintained 
without  proving  that  judgment  was  rendered  for  defendant  in 
action  number  one.  But  there  is  no  principle  better  estab- 
lished than  that  sureties  may  stand  upon  the  strict  letter  of 
their  undertaking  and  its  terms  must  be  strictly  construed  in 
their  favor.    Indeed,  since  it  is  a  statutory  bond,  it  is  reason- 
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able  to  hold  that  the  terms  used  therein  which  are  defined  by 
the  statute  were  used  in  such  statutory  sense.  Therefore  the 
action  against  the  sureties  was  premature  for  the  reason  that 
no  judgment  has  as  yet  been  rendered  in  action  number  one, 
the  action  being  still  pending  on  appeal  and  the  "judgment" 
referred  to  meaning  the  final  determination  of  the  rights  of 
the  parties. 

But,  again,  the  sureties  promised  to  pay  "all  costs  that  may 
be  awarded  to  the  defendant  and  all  damages  which  he  may 
sustain  by  reason  of  said  attachment."  What  does  the  term 
"costs"  comprehend?  Considered  in  connection  with  the  pre- 
ceding clause  in  reference  to  the  recovery  of  judgment,  it  can 
simply  mean  that  the  sureties  will  pay  all  costs  that  may  be 
awarded  to  the  defendant  therein  by  the  judgment  in  action 
number  one — ^in  other  words,  whatever  judgment  for  costs 
that  may  be  rendered.  By  said  judgment,  therefore,  if  ren- 
dered, is  the  fact  of  their  liability  fixed  and  the  extent  of  their 
liability  determined.  Thus  it  is  clearly  disclosed  that  the 
judgment  in  action  number  one  i^  the  basis  for  action  number 
two.  But  it  is  settled  beyond  controversy  that  "an  action  will 
not  lie  upon  a  judgment  until  it  has  become  final."  Feeney  v. 
Hinckley,  134  Cal.  468,  [66  Pac.  580] :  "Until  that  time  has 
arrived,  no  cause  of  action  upon  the  judgment  has  accrued." 
Hills  V.  Sherwood,  33  Cal.  474.  In  Cook  v.  Ceas,  143  Cal.  226, 
[77  Pac.  65],  it  is  said:  "It  has  been  held  here  in  a  great 
number  and  great  variety  of  cases  that  so  long  as  an  action  or 
proceeding  is  pending  in  this  sense  the  judgment  or  order 
from  which  an  appeal  has  been  or  may  be  taken  cannot  be 
made  the  basis  of  any  new  action." 

There  is  only  one  other  possible  application  of  the  term 
"costs"  as  used  in  said  undertaking  and  that  is  to  refer  it  to 
the  expense  that  may  be  incurred  by  reason  of  the  attachment. 
But,  under  said  construction,  it  is  apparent  that  no  ground  for 
the  action  exists,  since  the  attachment  is  still  in  force  by  virtue 
of  the  said  ten-thousand-dollar-bond.  There  could  be  no 
breach  of  the  undertaking  to  pay  the  costs  and  damages  caused 
by  the  levy  of  the  writ  of  attachment  while  the  property  is 
still  lawfully  subject  to  said  writ.  We  presume  this  will  not 
be  disputed. 

The  result  of  the  foregoing  discussion,  as  we  conceive  it,  is 
that  the  trial  court  awarded  judgment  upon  a  cause  of  action 
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that  had  not  arisen  and  that  may  never  arise  by  reason  of  the 
disposition  hereafter  of  said  appeal  to  the  supreme  court.  It 
may  be  stated  also  that  if  respondents  should  be  upheld  peti- 
tioners will  be  required  to  pay  the  money,  although  it  may  be 
subsequently  determined  that  defendant  in  action  number  one 
is  not  entitled  to  judgment  for  costs.  Whereas,  if  the^^ction 
of  the  court  below  is  annulled,  plaintiff  in  number  two  is 
abundantly  protected  by  the  said  ten-thousand-dollar-bond. 

No  doubt  this  was  given  consideration  by  the  learned  trial 
judge  but  it  appears  from  his  opinion  that  he  felt  constrained 
by  the  decision  in  Bailey  v.  Aetna  Indemnity  Co.,  5  Cal.  App. 
740,  [91  Pac.  416].  In  our  opinion,  however,  that  case  is 
easily  distinguishable  from  this;  there  an  action  was  brought 
and  a  writ  of  attachment  was  levied  upon  property  belonging 
to  the  defendant.  A  bond  was  thereupon  given  by  defendant 
for  the  release  of  said  property  and  it  was  accordingly  re- 
lieved from  the  lien  of  said  levy.  Judgment  was  obtained  by 
plaintiff  in  the  action  and  there  was  no  stay  of  execution.  A 
writ  of  execution  was  thereupon  issued  and  returned  unsatis- 
fied. The  very  conditions  existed,  therefore,  which  were  neces- 
sary to  fix  the  liability  of  the  sureties  on  the  bond  given  to 
release  the  attachment,  and  a  judgment  against  them  was 
properly  upheld.  This  is  made  clear  by  reference  to  sections 
552,  554,  and  555  of  the  Code  of  Civil  Procedure.  The  last 
two  provide  for  the  release  of  the  attachment  upon  the  giving 
of  an  undertaking  and  they  prescribe  the  terms  of  said  under- 
taking; and  section  552  provides  that  "If  the  execution  be  re- 
turned unsatisfied,  in  whole  or  in  part,  the  plaintiff  may 
prosecute  any  undertaking  given  pursuant  to  section  five  hun- 
dred and  forty  or  section  five  hundred  and  fifty-five,  or  he 
may  proceed,  as  in  other  cases,  upon  the  return  of  an  execu- 
tion." Here,  as  we  have  seen,  no  execution  on  the  original 
judgment  was  issued  or  could  be  legally,  and  the  liability  of 
the  sureties  is  contingent  and  not  absolute. 

The  remaining  question  is  as  to  the  remedy.  Herein  it  is 
claimed  that  at  most  a  mere  error  was  committed  not  in  excess 
of  jurisdiction  and  that  it  cannot  be  reached  by  certiorari. 

We  deem  it  unnecessary  to  discuss  the  function  and  scope 
of  this  writ,  as  the  subject  has  received  ample  consideration 
from  various  courts.  Reference  may  profitably  be  had  to 
the  following  decisions,  among  others,  of  our  supreme  court: 
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Manreal  v.  County  Judge,  46  Cal.  79;  Reynolds  v.  County 
Court  of  San  Joaquin,  47  Cal.  604;  In  re  Schedel,  69  Cal.  241, 
[10  Pac.  334] ;  Pennie  v.  Superior  Court,  89  Cal.  31,  [26  Pac. 
617] ;  BucJdey  v.  Superior  Court,  96  Cal.  119,  [31  Pac.  8] ; 
Sieux^t  V.  Superior  Court,  100  Cal.  543,  [35  Pac.  156] :  HoU 
brook  V.  Superior  Court,  106  Cal.  589,  [39  Pac.  936]; 
Schwartz  v.  Superior  Court,  111  Cal.  106,  [43  Pac.  580]; 
McClatchy  v.  Superior  Court,  119  Cal.  413,  [39  L.  R.  A.  691, 
51  Pac.  696] ;  Daly  v.  Buddell,  129  Cal.  300,  [61  Pac.  1080] ; 
Stumpf  V.  Board  of  Supervisors,  131  Cal.  364,  [82  Am.  St. 
Rep.  350,  63  Pac.  663]. 

It  may  be  said  as  to  these  cases  that  they  are  substantially 
consistent  in  their  exposition  of  the  nature  of  the  writ  and 
of  the  legal  principles  involved  in  its  operation,  but  in  the 
application  of  those  principles  to  the  diverse  facts  of  the 
various  cases  we  find  quite  a  contrariety  of  opinion.  This  is 
not  surprising,  since  it  is  manifestly  a  question  of  great  dif- 
ficulty, at  times,  to  determine  whether  an  error  is  jurisdic- 
tional or  not  and  what  facts  are  essential  to  clothe  the  court 
with  legal  authority  to  proceed  with  the  trial  of  an  action. 

It  is  confidently  asserted,  though,  that  if  the  situation  here 
is  understood,  authority  for  the  issuance  of  the  writ  will  not 
be  hard  to  find  and  such  authority  will  be  recognized  as  con- 
sonant with  well-established  principles  of  law. 

To  reiterate  somewhat,  the  case  is  essentially  this :  A  judg- 
ment was  rendered  in  a  certain  action.  An  appeal  was  taken 
which,  ipso  facto,  stayed  all  proceedings  upon  that  judgment. 
Nevertheless,  another  action  was  brought,  based  upon  said 
judgment  and  which  constituted  in  effect  an  attempt  to  make 
said  judgment  operative  and  to  carry  it  into  execution.  The 
prosecution  of  this  proceeding  was  permitted  by  the  trial 
court.  It  would  be  no  different  in  principle  if  the  court  had 
allowed  an  execution  to  be  issued  and  levied  to  satisfy  said 
judgment.  Since  all  proceedings  upon  said  judgment  looking 
towards  its  enforcement  were  and  are  stayed  by  the  plain 
provisions  of  the  statute,  no  court  has  any  legal  authority — 
in  other  words,  any  jurisdiction — to  entertain  a  proceeding  to 
appropriate  the  fruits  of  the  litigation  while  that  litigation 
is  stiU  pending  and  undetermined. 

In  re  Schedel,  69  Cal.  241,  [10  Pac.  334],  decided  that  a 
writ  of  supersedeas  should  issue  to  stay  proceedings  on  a 
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decree  of  distribution  of  the  estate  of  a  deceased  testator 
pending  an  appeal  therefrom  by  a  legatee.  The  writ  of  sicper- 
sedeas  is  "an  auxiliary  process  designed  to  supersede  the 
enforcement  of  the  judgment  of  the  court  below  brought  up 
by  a  writ  of  error  for  review."  (Willicms  v.  Bruffy,  102  U. 
S.  249,  [26  L.  Ed.  135].)  It  is  issued  because  of  the  want 
of  jurisdiction  to  enforce  the  judgment.  It  stays  a  threat- 
ened step  towards  execution.  The  effect  is  the  same  as  the 
annulment  by  certiorari  of  steps  that  have  already  been  taken 
for  the  enforcement  of  a  judgment  whose  operation  has  been 
suspended. 

In  Pennie  v.  Superior  Court,  as  we  have  already  seen,  the 
order  directing  the  payment  of  the  family  allowancce  was 
annulled  on  certiorari, 

Stewart  v.  Superior  Court  involved  the  application  for  a 
writ  of  review  to  annul  an  order  of  the  court  below  adjudg- 
ing petitioner  guilty  of  contempt  for  the  disobedience  of  its 
judgment.  It  was  held  that  the  appeal  in  the  original  action 
operated  as  a  supersedeas  against  the  judgment  and  that  since 
said  petitioners  did  nothing  except  to  restore  the  property  to 
the  condition  that  existed  at  the  time  said  judgment  was 
rendered,  there  was  no  contempt  on  their  part  and  the  order 
adjudging  them  guilty  was  annulled  on  certiorari. 

So,  in  Daly  v.  Buddell,  129  Cal.  300,  [61  Pac.  1080],  it 
was  held  that  a  supersedeas  would  issue  to  restrain  the  lower 
court  from  taking  any  action  to  enforce  a  judgment  in  refer- 
ence to  the  laying  of  a  pipe-line  where  there  was  an  appeal 
from  said  judgment  pending  in  the  supreme  court. 

We  think  it  reasonably  certain,  upon  principle  and  under 
the  foregoing  and  other  authorities,  that  this  is  a  proper  case 
for  certiorari  and  the  demurrer  is  overruled  and  the  judg- 
ment of  the  lower  court  is  set  aside  and  annulled. 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 
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[Sae.  No.  1961.    In  Bank.— March  5,  1912.] 
J.  F.  BOLING,  Respondent,  v.  TH01LA.S  ALTON,  Appellant. 

Appeal — Notice  of  Must  be  Given. — An  appeal  can  onlj  be  taken  bj 
filing  with  the  clerk  of  the  court,  in  the  manner  required  by  section 
940  or  section  941b  of  the  Code  of  Civil  Procedure,  a  notice  "stating 
the  appeal"  or  stating  the  fact  that  the  party  giving  it  does  appeal 
from  the  judgment,  order,  or  decree,  or  some  specific  part  thereof. 

Id.— Notice  to  Clerk  to  Prepabe  Transcript  not  Notice  op  Appeal. 
— Section  953a  of  the  Code  of  Civil  Procedure  merely  provides  a 
substitute  for  a  bill  of  exceptions,  and  a  notice  to  the  clerk,  in 
literal  compliance  with  that  section,  which  erroneously  states  that 
the  party  giving  it  has  taken  an  appeal,  and  requests  the  clerk  to 
prepare  a  transcript  of  the  evidence  and  proceedings  had  on  the 
trial,  cannot  be  construed  as  the  notice  of  appeal  required  to  be 
given  by  sections  940  or  941b  of  that  code. 

MOTION  to  dismiss  an  appeal  purporting  to  have  been 
taken  from  a  judgment  of  the  Superior  Court  of  Madera 
County.    W.  M.  Conley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Everts  &  Ewing,  for  Appellant. 

George  Cosgrove,  and  L.  L.  Cory,  for  Respondent. 

SHAW,  J. — The  plaintiff  moves  to  dismiss  the  so-called 
appeal  on  the  ground  that  no  notice  of  appeal  has  been  given 
and  that,  consequently,  no  appeal  has  been  taken. 

Section  940  of  the  Code  of  Civil  Procedure  declares  that 
"An  appeal  is  taken  by  filing  with  the  clerk  of  the  court  in 
which  the  judgment  or  order  appealed  from  is  entered,  a 
notice  stating  the  appeal  from  the  same,  or  some  specific  part 
thereof,  and  serving  a  similar  notice  upon  the  adverse  party 
or  his  attorney."  The  defendant  has  not  filed  any  notice 
"stating  the  appeal"  from  any  judgment  or  order  or  any 
part  thereof,  or  any  paper  purporting  to  be  a  notice  of  appeal 
under  this  section. 

Section  941b,  prescribing  the  only  other  mode  of  appeal, 
declares  that  any  person  having  the  right  of  appeal  from  a 
judgment,  order,  or  decree  "may  appeal  therefrom  by  filing 
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with  the  clerk  of  the  court  in  which  the  judgment,  order  or 
decree  is  rendered,  a  notice  entitled  in  the  cause  in  which 
said  judgment,  order  or  decree  was  made,  which  said  notice 
shall  state  that  the  person  giving  the  same  does  thereby  appeal 
to  the  supreme  court  or  district  court  of  appeal,  as  the  case 
may  be,  from  the  judgment,  order  or  decree,  or  some  specific 
part  thereof;  and  the  said  notice  must  identify  the  said  judg- 
ment, order  or  decree,  or  the  part  thereof  appealed  from,  with 
reasonable  certainty."  No  notice  conforming  to  this  section, 
or  purporting  or  attempting  to  comply  therewith,  has  been 
filed. 

The  only  proceeding  taken  by  the  defendant  in  the  cause, 
after  the  judgment,  was  to  file  a  notice  with  the  clerk  of  the 
superior  court,  as  provided  in  section  953a,  to  obtain  a  tran- 
script of  the  evidence  in  lieu  of  a  bill  of  exceptions.  He  also 
served  the  plaintiflf  with  a  copy  of  this  notice.  The  part  of 
the  section  relating  to  such  notice  is  as  follows : — 

"Any  person  desiring  to  appeal  from  any  judgment,  etc., 
.  .  .  may,  in  lieu  of  preparing  and  settling  a  bill  of  excep- 
tions pursuant  to  the  provisions  of  section  six  hundred  and 
fifty  of  this  code,  file  with  the  clerk  of  the  court  from  whose 
judgment,  order  or  decree  said  appeal  is  taken,  or  to  be  taken, 
a  notice  stating  that  he  desires  or  intends  to  appeal,  or  has 
appealed  therefrom,  and  requesting  that  a  transcript  of  the 
testimony  offered  or  taken,  evidence  offered  or  received,  and 
all  rulings,  instructions,  acts  or  statements  of  the  court,  also 
all  objections  or  exceptions  of  counsel,  and  all  matters  to 
which  the  same  relate,  be  made  up  and  prepared.  Said  no- 
tice must  be  filed  within  ten  days  after  notice  of  entry  of  the 
judgment,  order  or  decree." 

The  subsequent  parts  of  the  section  prescribe  the  method  by 
which  such  transcript  is  to  be  made  up,  corrected,  settled,  and 
authenticated. 

The  notice,  after  the  title  of  the  cause,  was  as  follows : — 

"To  W.  R.  Curtin,  clerk  of  the  county  of  Madera,  state  of 
California:  You  will  please  take  notice  that  the  defendant 
in  the  above  entitled  action,  Thomas  Alton,  has  appealed  to 
the  district  court  of  appeal  of  the  state  of  California,  and 
the  first  district  thereof,  from  that  certain  judgment  ren- 
dered on  July  1st,  1911,  in  favor  of  the  plaintiff  and  ajj^ainst 
the  defendant  above  named,  and  said  defendant  requests  that 
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you  prepare  a  transcript  of  the  testimony  oflfered  or  taken, 
evidence  offered  or  received,  and  all  rulings,  instructions, 
acts  or  statements  of  the  court,  also  all  objections  of  counsel 
and  all  matter  to  which  the  same  relate,  together  with  the 
finding  and  judgment  in  accordance  with  section  953a  of  the 
Code  of  Civil  Procedure." 

Section  953a  merely  provides  a  substitute  for  a  bill  of  ex- 
ceptions. It  does  not  purport  to  authorize  an  appeal,  or 
prescribe  how  it  may  be  taken.  The  language  of  this  notice 
is  a  literal  compliance  with  this  section.  It  does  not  comply 
with  the  provisions  of  section  940  or  941b,  prescribing  the 
method  of  taking  an  appeal.  It  states,  in  effect,  that  an 
appeal  had  been  theretofore  taken,  which  was  not  true.  The 
service  of  a  copy  of  this  notice  on  the  attorney  for  the  plain- 
tiff does  not  help  the  matter.  In  view  of  the  terms  of  section 
953a,  above  given,  and  the  exact  correspondence  of  the  notice 
thereto,  the  attorney  would  naturally  suppose  that  no  other 
object  or  purpose  was  intended,  and  that  the  notice  was  served 
to  inform  him  that  defendant  was  proceeding  to  prepare  a 
record  under  that  section.  Defendant  had  the  right  to  do 
this  whether  he  had  appealed  or  only  desired  or  intended  to 
appeal.  It  might  cause  the  attorney  to  examine  the  files  to 
see  if  a  notice  of  appeal  under  section  941b  had  been  filed. 
Finding  none,  no  action,  or  further  attention,  on  his  part  was 
called  for.  The  code  is  plain  on  all  these  subjects.  There  is 
no  difficulty  in  following  its  provisions.  We  do  not  think 
that  a  notice  which  is  a  literal  and  proper  compliance  with 
section  953a,  and  which  merely  initiates  the  statutory  pro- 
ceeding there  prescribed  for  making  up  the  record,  should  be 
turned  by  construction  into  a  notice  of  appeal  and  held  to  be 
good,  as  such,  imder  a  section  with  which  it  does  not  comply. 

The  so-called  appeal  is  dismissed. 

Angellotti,  J.,  Henshaw,  J.,  Lorigan,  J.,  and  Melvin,  J., 
concurred. 
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[Sac.  No.  1907.    Department  Two.— March  6,  1912.] 

PRANK  H.  BUCK  COMPANY  (a  Corporation),  Respondent, 
V.  F.  M.  BUCK  and  EDITH  A.  BUCK,  Respondents ; 
CALIFORNIA  FRUIT  EXCHANGE,  AppeUant. 

Mortgage  Secubing  Futuee  Advances  —  Payment  —  Extinguishment 
OF  LiBN  —  Occasional  Balance  to  Credit  of  Mortgagor  in 
EuNNiNG  Account.  —  The  lien  of  a  mortgage  given  to  secure  a 
specified  present  indebtedness  and  also  future  advances  to  the 
mortgagor,  and  which  contains  a  provision  avoiding  it  upon  the 
payment  of  all  sums  due  or  that  may  become  due  to  the  mortgagee, 
is  not  extinguished  by  the  mere  accidental  circumstance  that  on  one 
or  two  occasions  during  the  continuance  of  an  unbalanced  running 
account  between  the  parties  there  was  a  credit  in  favor  of  the 
mortgagor. 

Id. — Mortgagor  Shoxtld  Notify  Mortgagee  of  Intention  to  Consider 
Credit  in  His  Favor  as  Extinguishment. — Under  such  circum- 
stances, equity  demands,  so  far  as  the  mortgagor  is  concerned,  that  if 
he  has  knowledge  of  the  state  of  the  account  and  intends  to  cause  the 
mortgage  to  be  cancelled  and  treated  no  longer  as  security  for  ad- 
vances made  to  him,  he  should  so  notify  the  mortgagee.  Not  hav- 
ing done  so,  he  will  not  be  allowed  to  treat  the  mortgage  as  can- 
celed. 

Id. — Unmatured  Promissory  Notes  Held  by  Mortgagee. — The  fact 
that  the  mortgagee  held  promissory  notes  of  the  mortgagor,  which 
by  their  terms  did  not  mature  until  after  the  date  when  the  balance 
of  the  account  stood  in  favor  of  the  mortgagor,  operated  to  prevent 
the  lien  of  the  mortgage  from  being  extinguished,  notwithstanding 
the  mortgagee  had  charged  the  amount  of  such  notes  to  the  mort- 
gagor's account  at  the  time  the  advances  evidenced  thereby  were 
made. 

Id. — Payment  Made  by  Mortgagee  as  Guarantor  for  Mortgagor. — A 
payment  made  by  the  mortgagee  in  settlement  of  an  indebtedness 
due  by  the  mortgagor  to  a  third  person,  which  had  been  guaranteed 
by  the  mortgagee  at  the  request  of  the  mortgagor,  should  be  con- 
sidered as  an  advancement  to  the  mortgagor  under  the  terms  of  the 
mortgage. 

Id.— Mortgage  Need  not  State  Amount  of  Advances. — A  mortgage  to 
secure  future  advances  is  not  rendered  invalid  by  reason  of  its 
failure  to  state  the  total  amount  of  future  advances  for  which  it  is 
to  create  a  lien  upon  the  mortgagor's  property. 

Id.— Sufficiency  of  Statement  as  to  Future  Advances. — ^In  the  ab- 
sence of  statutes  providing  otherwise,  a  definite  statement  of  the 
amount  of  future  advances  is  unnecessary,  and  all  that  is  necessary 
is  that  a  mortgage  designed  to  secure  such  future  liabilities  should 
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describe  the  nature  and  amount  of  them  with  reasonable  certainty, 
so  that  thej  may  be  ascertained  hy  the  exercise  of  ordinary  diligence 
on  proper  inquiry. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
lano County  and  from  an  order  refusing  a  new  trial.  A.  J. 
Buckles,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  L.  Shinn,  C.  F.  Stewart,  C.  L.  Shinn,  Prank  R.  Devlin, 
and  C.  G.  Shinn,  for  Appellant. 

Wm.  M.  Sims,  T.  T.  C.  Gregory,  and  Prank  H.  Buck,  Jr., 
for  Respondents. 

HENSHAW,  J.— Appellant,  California  Pruit  Exchange,  a 
corporation,  is  the  mortgagee  of  a  recorded  crop  mortgage 
executed  to  it  by  respondent  P.  M.  Buck.  It  claims  priority 
of  right  and  lien  by  virtue  of  this  crop  mortgage  and  by 
virtue  of  an  unrecorded  crop  contract  also  executed  to  it  by 
P.  M.  Buck,  over  a  subsequent  chattel  mortgage  executed  by 
P.  M.  Buck  to  respondent  Prank  H.  Buck  Company,  a  cor- 
poration. The  action  was  commenced  by  the  Prank  H.  Buck 
Company  to  foreclose  its  chattel  mortgage  for  the  sum  of 
fifteen  thousand  dollars  and  for  a  decree  establishing  its 
priority  of  right  over  the  California  Pruit  Exchange  con- 
tracts. Prank  M.  Buck  suffered  default,  judgment  passed  for 
plaintiff  as  prayed  for,  and  from  that  judgment  and  from  the 
order  denying  its  motion  for  a  new  trial  the  California  Pruit 
Exchange  appeals. 

The  facts  disclosed  are  the  following:  In  December,  1905, 
P.  M.  Buck  executed  to  the  appellant  a  mortgage  upon  the 
crops  of  fruit  "now  standing  and  growing  and  that  may 
hereafter  be  grown  upon  my  farm  and  orchard  comprising 
140  acres  in  Solano  County."  The  mortgage  was  given  to 
secure  an  indebtedness  of  twenty-five  hundred  dollars.  It 
contained  an  added  provision  as  follows:  "Provided,  never- 
theless, and  these  presents  are  upon  the  express  condition  that 
if  the  said  party  of  the  first  part,  his  heirs,  executors,  admin- 
istrators or  assigns,  shall  well  and  truly  pay,  or  cause  to  be 
paid  unto  the  said  party  of  the  second  part,  its  successors  or 
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assigns,  all  sums  of  money  that  are  now  due,  or  that  may 
hereafter  become  due,  from  the  party  of  the  first  part  to 
the  party  of  the  second  part,  then  these  presents  shall  be 
void.  It  is  the  purpose  of  this  mortgage  to  secure  future 
advances  to,  as  well  as  the  present  indebtedness  of,  the  party 
of  the  first  part."  It  likewise  contained  a  covenant  upon  the 
part  of  the  mortgagor  to  deliver  the  crops  grown  on  the  land 
to  the  mortgagee  to  be  marketed.  This  mortgage  was  duly 
recorded.  Under  it  appellant  marketed  the  crops  and  credited 
them  to  the  account  of  Buck,  and  also  made  numerous  ad- 
vances of  money  to  Buck,  many  of  which  were  evidenced  by 
his  promissory  notes.  In  December,  1906,  Buck  requested 
appellant  to  assist  him  in  obtaining  a  loan  of  three  thousand 
dollars  from  the  Fort  Sutter  National  Bank  of  Sacramento, 
appellant  did  so  assist  and  Buck  secured  the  money  upon  the 
guaranty  by  the  appellant  of  the  loan.  This  note  was  a  de- 
mand note.  No  part  of  the  interest  was  paid  by  Buck.  Ap- 
pellant paid  it  all,  and  finally  paid  the  principal  oa  September 
27,  1907.  At  the  trial  an  expert  employed  to  examine  into 
and  report  upon  the  condition  of  Buck's  account  with  appel- 
lant as  disclosed  by  the  appellant's  books,  reported  in  effect 
that  the  books  showed  a  continuous  balance  against  Buck, 
.  excepting  that  on  September  15,  1907,  there  appeared  upon 
the  books  a  sum  to  the  credit  of  Buck  greater  than  the  debits 
in  the  amount  of  $442.32,  and  on  September  21,  1907,  ap- 
peared an  amount  so  in  excess  of  the  debits  in  the  sum  of 
$1,238.44.  As  between  the  parties,  however,  no  balance  had 
been  struck  by  the  appellant,  no  statement  had  been  made  to 
Buck,  and  there  were  promissory  notes  from  Buck  to  appel- 
lant which  were  not  yet  due  upon  either  of  these  dates.  Buck 
continued  as  before  to  receive  advances  from  and  to  request 
payments  of  money  to  be  made  by  appellant,  and  the  condi- 
tion of  the  account  from  one  of  apparent  credit  to  one  of 
actual  debit  was  speedily  changed.  Thus  on  September  27th 
there  was  the  payment  of  three  thousand  dollars  on  the  prom- 
issory note  guaranteed  by  appellant.  On  October  4th  fol- 
lowing five  hundred  and  fifty  dollars  was  paid  out  by  appel- 
lant on  Buck's  account,  on  October  8th  in  like  manner  seven 
hundred  and  fifty  dollars,  on  October  25th,  seventy  dollars, 
and  on  October  26th,  one  thousand  and  seventy-eight  dollars. 
Thereafter  the  transactions  between  Buck  and  appellant  con- 
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tinued  apparently  as  before  until  October  27.  1908,  when, 
by  reason  of  such  advances,  Buck  was  indebted  to  appellant 
in  the  sum  of  $5,447.70.  On  May  19,  1909,  Buck  executed 
the  chattel  mortgage  to  the  plaintiff  in  the  sum  of  fifteen 
thousand  dollars,  for  the  foreclosure  of  which  in  the  full 
amount  this  action  was  brought. 

The  court  found  the  indebtedness  from  Buck  to  appellant 
of  $5,447.70,  above  mentioned,  but  determined  that  this  sum 
was  not  secured  by  appellant's  mortgage.  The  soundness  of 
this  determination  presents  the  principal  question  in  con- 
troversy. The  court's  determination  in  this  regard  was  based 
upon  the  language  of  the  mortgage,  "that  if  all  sums  due  shall 
be  paid,  then  these  presents  shall  be  void,"  taken  with  section 
2909  of  the  Civil  Code,  to  the  effect  that  a  lien  is  extinguish- 
able  in  like  manner  with  any  other  accessory  obligation.  The 
court  concluded  that  as  the  books  of  appellant  showed  a  bal- 
ance in  favor  of  Buck  on  September  15,  1907,  the  mortgage 
had  been  paid  and  in  effect  canceled  and  that  the  future 
advances  made  by  appellant  to  Buck  were  made  without  the 
security  of  the  mortgage.  The  reasoning  of  the  trial  court 
would  unquestionably  be  sound  had  the  mortgage  been  given 
for  but  a  single  existing  debt  or  obligation.  The  payment 
of  that  debt  or  the  extinguishment  of  that  obligation  would 
indisputably  operate  to  release  the  lien  of  the  mortgage.  Nor 
could  such  a  lien  be  recreated  without  a  new  agreement  be- 
tween the  parties.  Such,  however,  were  not  the  terms  and 
conditions  of  this  mortgage.  It  was  a  mortgage  creating  a 
lien  for  future  as  well  as  past  advances.  The  very  section 
of  the  code  declares  that  a  lien  "may  be  created  by  contract 
to  take  immediate  effect  as  security  for  the  performance  of 
obligations  not  then  in  existence."  (Civ.  Code,  sec.  2884.) 
The  mortgage  in  terms  declared  that  it  was  security  for  "all 
sums  of  money  that  are  now  due  or  that  may  hereafter  become 
due"  and  that  "it  is  the  purpose  of  this  mortgage  to  secure 
future  advances  to  as  well  as  the  present  indebtedness  of  the 
party  of  tke  first  part."  Under  such  a  mortgage,  designed 
by  its  very  terms  to  be  of  indefinite  continuance  and  to  afford 
the  mortgagee  security  for  his  future  advances  to  the  mort- 
gagor, much  more  is  required  for  the  extinguishment  of  the 
lien  than  the  mere  accidental  circumstance  that  the  books  of 
one  or  another  of  the  parties  show  a  balance  in  favor  of  the 
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mortgagor  upon  a  given  date.  The  plainest  considerations 
of  equity  demand,  so  far  as  the  mortgagor  is  concerned,  that 
if  he  has  knowledge  of  this  and  intends  to  cause  the  mortgage 
to  be  canceled  and  treated  no  longer  as  security  for  advances 
made  to  him,  he  should  so  notify  the  mortgagee.  Otherwise 
equity  would  be  countenancing  the  palpable  fraud  of  permit- 
ting the  mortgagor  to  borrow  moneys  upon  the  security  of  a 
mortgage  which  the  mortgagee  believed  to  be  valid  and  ex- 
istent, but  which  the  mortgagor,  at  some  future  time  when  it 
suited  his  convenience,  was  to  be  permitted  to  say  had  been 
extinguished.  Unquestionably  then  if  Buck  did  know  that 
the  books  upon  September  15th  or  September  21st  showed  a 
balance  in  his  favor  and  he  meant  to  take  advantage  of  this 
fact  by  declaring  the  mortgage  canceled,  it  was  his  duty,  be- 
fore seeking  further  advances,  so  to  have  notified  his  mort- 
gagee. Not  having  done  so,  he  will  not  be  allowed  to  profit 
by  his  silence,  for  it  is  not  for  a  moment  to  be  supposed,  nor 
even  is  it  contended,  that  the  appellant  made  these  later 
advances,  aggregating  over  five  thousand  dollars,  other  than 
upon  the  faith  of  the  mortgage  security,  or  that  it  would  have 
advanced  one  dollar  had  it  been  notified  that  the  mortgage 
security  was  by  Buck  regarded  as  at  an  end.  The  controlling 
principles  governing  a  mortgage  such  as  this  for  future 
advances  are  well  set  forth  in  the  American  &  English  Ency- 
clopedia of  Law  (vol.  20,  2d  ed.,  pp.  962,  1055) :  "A  mort- 
gage given  to  secure  an  existing  indebtedness  and  also  such 
other  indebtedness  as  might  afterwards  accrue  from  sales  of 
goods  to  the  mortgagor,  is,  as  regards  future  liabilities,  a 
security  by  way  of  continuing  guaranty  under  which  the 
mortgagee  has  an  implied  authority  to  sell,  trusting  to  his 
security,  until  revocation.  And  even  where  a  mortgage  has 
been  in  form  extinguished,  by  payment  or  otherwise,  equity 
will  keep  it  alive  or  consider  it  extinguished  as  will  best 
subserve  the  interest  of  justice  and  the  actual  and  just  intent 
of  the  parties." 

Aside  from  these  general  equitable  considerations  which 
forbid  that  the  mortgage  should  be  treated  as  extinguished, 
the  same  matter  regarded  from  a  narrower  point  of  view 
equally  establishes  the  unsoundness  of  the  trial  court's  con- 
clusion. Thus,  it  is  shown  that  Buck  had  given  a  number 
of  promissory  notes  to  appellant  which  by  their  terms  became 
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due  after  the  date  when,  as  the  court  found,  there  was  a  bal- 
ance in  favor  of  Buck  and  the  mortgage  lien  therefore  came 
to  an  end.  Whatever  moneys  Buck  may  have  had  to  his  credit 
in  the  hands  of  the  appellant  could  not  be  applied  as  an  offset, 
without  Buck's  consent,  to  those  notes  before  their  maturity. 
(McKean  v.  Oerman-American  Bank,  118  Cal.  334,  [50  Pac. 
656].).  Nor  did  the  fact  that  the  appellant  had  charged  the 
amount  of  these  notes  to  Buck  s  account  at  the  time  of  the 
advances  affect  this  principle.  Under  the  written  contract  of 
the  parties  evidenced  by  the  notes,  these  sums  were  not  due 
until  the  maturity  of  the  notes,  and  when  the  notes  did  in  fact 
mature  the  balance  was  heavily  against  Buck  upon  his  account. 

No  well-grounded  reason  can  be  advanced  why  the  payment 
of  the  three  thousand  dollars  to  the  Sutter  National  Bank 
under  the  appellant's  guaranty  should  not  be  made  a  charge 
against  Buck  under  the  mortgage  lien.  The  evidence  discloses 
that  Buck  applied  to  appellant  for  this  loan,  that  appellant 
felt  unable  to  advance  the  money  to  Buck  directly  at  that 
time,  and  secured  the  money  for  him  from  the  Sutter  Bank 
by  guaranteeing  his  indebtedness.  The  guaranty  was  an  inde- 
pendent obligation.  The  appellant  did  not  become  a  mere 
surety  and  was  in  no  sense  a  volunteer  in  paying  the  debt, 
the  very  interest  upon  which  it  had  been  compelled  to  meet. 
If  the  appellant  had  advanced  the  money  directly  to  Buck 
no  question  would  arise,  but  that  the  advancement  would  be 
secured  under  the  terms  of  the  mortgage.  The  advances  thus 
indirectly  made  by  the  Sutter  Bank  and  afterward  taken  over 
by  appellant  through  its  payment  to  that  bank  in  no  material 
sense  changed  the  nature  of  the  transaction. 

Respondent  contends  that  the  mortgage  is  void  in  that  it 
does  not  state  the  total  amount  of  future  advances  for  which 
it  is  to  create  a  lien  upon  the  mortgagor's  property.  This 
contention  finds  support  in  the  language  of  TuUy  v.  Harloe, 
35  Cal.  302,  [95  Am.  Dec.  102],  but  the  language  there  used 
was  not  necessary  to  the  decision,  and  the  decision  itself,  upon 
this  proposition,  has  never  been  affirmed.  That  there  is  a 
diversity  of  opinion  upon  the  subject  may  be  conceded,  but 
the  correct  rule  as  declared  by  the  American  &  English  Ency- 
clopedia of  Law  (vol.  20,  p.  927),  is:  "Whether  the  ultimate 
amount  intended  to  be  secured  should  be  definitely  stated 
on  the  face  of  the  instrument  is  a  question  upon  which  there 
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is  considerable  diversity  of  opinion,  but  the  weight  of  au- 
thority sustains  the  principle  that  in  the  absence  of  statutes 
providing  otherwise  a  definite  statement  of  amount  is  unneces- 
sary and  that  all  that  can  be  required  is  that  a  mortgage 
designed  to  secure  such  future  liabilities  should  describe  the 
nature  and  amount  of  them  with  reasonable  certainty,  so  that 
they  may  be  ascertained  by  the  exercise  of  ordinary  diligence 
on  proper  inquiry,  the  jurisdictions  holding  that  the  maximum 
amount  intended  to  be  secured  should  be  stated  being  in  the 
minority."  This  court  has  adopted  that  rule  and  has  so 
expressed  itself  in  Tapia  v.  Demartini,  77  Cal.  383,  [11  Am. 
St.  Rep.  288,  19  Pac.  641],  where  it  is  said:  "If  the  mortgage 
discloses  upon  its  face  that  it  is  to  stand  as  security  for 
future  advancements,  the  amount  of  the  advances  to  be  made 
need  not  be  set  out.  It  is  sufSciently  definite  to  put  subse- 
quent encumbrancers  on  inquiry,  and  they  must  ascertain  the 
extent  of  the  lien,  or  suffer  the  consequences."  This  prin- 
ciple finds  support  in  Witczinski  v.  Everman,  51  Miss.  841; 
Lovelace  v.  Webb,  62  Ala.  271;  Ackerman  v.  Hunsicker,  85 
N.  T.  43,  [39  Am.  Rep.  641].)  Moreover,  even  under  the 
rule  contended  for  by  respondent,  the  advances  made  by 
appellant  to  Buck  having  been  extended  before  plaintiffs 
mortgage  was  given,  are  secured  by  the  lien  of  appellant's 
mortgage.  Thus  Jones  lays  down  the  rule  (1  Jones  on  Mort- 
gages, sec.  364)  as  follows:  "But  even  where  a  limitation  is 
necessary  in  order  to  constitute  a  continuing  security  which 
will  not  be  affected  by  subsequent  conveyances,  a  recorded 
mortgage  for  an  unlimited  sum  is  notice  to  a  subsequent 
encumbrancer  as  to  all  sums  advanced  upon  the  mortgage 
before  the  subsequent  lien  attaches." 

The  foregoing  renders  unnecessary  a  discussion  of  any  of 
the  questions  advanced  upon  the  second  branch  of  this  case — 
that  of  the  priority  of  the  lien  of  the  unrecorded  crop  con- 
tract over  the  subsequently  executed  chattel  mortgage  to 
plaintiff. 

For  the  reasons  already  given,  the  judgment,  in  so  far  as 
it  affects  the  California  Fruit  Exchange,  appellant  herein,  is 
reversed  and  the  cause  remanded. 

Lorigan,  J.,  and  Melvin,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[S.  F.  No.  5595.     Department  Two.— March  8,  1912.] 

MICHAEL  WALL  et  al.,  Appellants,  v.  THOMAS  BROWN, 
Individually  and  as  Administrator  of  the  Estate  of  Alice 
Brown,  Deceased,  Respondents. 

Homestead— Status  o»  P»opbett  at  Tims  of  Selection  Determines 
Bight  or  Surviving  Spouse — Community  and  Separate  Property. 
— Under  section  1474  of  the  CJode  of  Civil  Procedure  and  section 
1265  of  the  Civil  Code,  the  right  to  have  property  upon  which  a 
homestead  has  been  impressed  vest  absolutely  in  the  surviving 
spouse  depends  upon  the  character  of  the  property  at  the  time  the 
homestead  upon  it  is  selected.  If  the  homestead  was  selected  from 
the  community  property  or  from  the  separate  property  of  the  per- 
son selecting  or  joining  in  the  selection  of  the  same,  it  vests  abso- 
lutely in  the  survivor.  It  vests  otherwise,  if  selected  under  certain 
conditions,  from  the  separate  property  of  either  spouse. 

Id. — Homestead  on  Community  Property— Deed  op  Gift  of  Undivided 
Interest  to  Wife— Right  of  Survivorship  not  lMPAiRKD.^Wher6 
a  homestead  is  declared  by  the  wife  upon  community  property,  and 
thereafter  the  husband  makes  a  deed  of  gift  of  an  undivided  in- 
terest in  the  land  to  his  wife,  the  interest  conveyed  vests  in  her  as 
her  separate  property.  Such  a  conveyance,  however,  does  not  have 
the  effect  to  impair  the  homestead  or  to  destroy  the  right  of  sur- 
vivorship created  thereby  to  the  extent  of  the  property  conveyed. 

Id. — Homestead  Distinct  from  Legal  Title. — The  homestead  is  some- 
thing distinct  from  the  legal  title.  It  qualifies  and  limits  the  right 
of  the  owner  of  the  title  for  the  benefit  and  protection  of  both 
spouses  while  living,  and  to  insure  future  protection  to  the  survivor. 

Id. — Entire  Property  Vests  in  Hussand  Upon  Death  of  Wife. — 
After  such  deed  of  gift  to  the  wife,  the  homestead,  which  she  had 
theretofore  impressed  on  the  whole  property  while  it  was  community 
property,  is  not,  as  to  the  interest  conveyed  to  her,  to  be  deemed 
and  treated  as  if  selected  from  her  separate  property  vnthout  her 
consent,  and  as  vesting  on  her  death  in  her  heirs,  under  the  pro- 
visions of  section  1474  of  the  Code  of  Civil  Procedure.  On  the  con- 
trary, upon  the  death  of  the  wife,  the  whole  of  the  property  im- 
pressed with  the  homestead  vested  absolutely  in  the  surviving 
husband. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  A.  Sturtevant, 
Judge. 

•The  facts  are  stated  in  the  opinion  of  the  court. 
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Staflford  &  Stafford,  and  H.  I.  Stafford,  for  Appellants. 
R.  W.  Gillogley,  and  Kierce  &  Gillogley,  for  Respondents. 

LORIGAN,  J. — This  is  an  action  brought  by  the  plaintiffs, 
as  heirs  at  law  of  Alice  Brown,  deceased,  to  quiet  title  to  an 
undivided  one-fourth  interest  in  a  certain  lot  of  land  in  the 
city  and  county  of  San  Francisco,  to  which,  in  his  answer, 
the  defendant,  Brown,  asserted  sole  ownership. 

The  case  was  tried  on  stipulated  facts.  Thomas  Brown, 
the  defendant,  and  Alice  Brown,  deceased,  were  husband  and 
wife,  and  on  May  26,  1876,  said  Thomas  Brown  acquired 
title  to  the  lot  in  question  as  community  property.  On  June 
26,  1885,  said  Alice  Brown  filed  a  valid  declaration  of  home- 
stead on  this  property  which  was  never  abandoned.  On 
October  24,  1901,  Thomas  Brown  made  a  deed  of  gift  to  his 
said  wife,  conveying  to  her  an  undivided  one-half  interest  in 
and  to  said  lot,  which  deed  was  duly  recorded,  and  said  Alice 
Brown  continued  to  own  said  undivided  interest  up  to  the 
time  of  her  death.  She  died  intestate  on  October  24,  1902. 
leaving  as  her  heirs  at  law  her  husband  and  the  plaintiffs, 
her  brothers  and  sister.  Thomas  Brown  was  appointed  admin- 
istrator of  her  estate  and  on  a  petition  filed  by  him  setting 
forth  the  fact  that  the  declaration  of  homestead  was  filed  on 
the  property  by  Alice  Brown  in  her  lifetime,  the  court,  on 
April  9,  1903,  made  a  decree  in  the  matter  of  her  estate 
setting  aside  the  property  to  him  as  a  homestead.  Subse- 
quently, the  estate  of  Alice  Brown  was  settled  and  closed, 
but  no  distribution  was  made  of  the  undivided  interest  in 
the  lot  acquired  by  her  under  the  deed  from  Thomas  Brown. 
This  property  was  not  referred  to  either  specifically  or  gen- 
erally in  the  decree. 

Upon  these  stipulated  facts  the  court  held  as  a  conclusion 
of  law  that  upon  the  death  of  Alice  Brown  the  title  to  the 
entire  lot  in  controversy  vested  absolutely  in  her  surviving 
husband,  and  entered  a  decree  accordingly,  from  which  these 
plaintiffs  appeal. 

The  real  question  presented  here  is.  Did  the  deed  from 
Thomas  Brown  to  his  wife  of  an  undivided  one-half  interest 
in  the  community  property,  theretofore  impressed  with  the 
homestead,  defeat  his  right  to  have  the  whole  property  on 
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the  death  of  his  wife  descend  absolutely  to  him,  or  did  her 
heirs  take  the  interest  conveyed  by  him  to  his  wife,  subject 
to  the  right  of  the  court  to  set  it  apart  to  the  husband  as  a 
portion  of  the  homestead  premises  for  a  limited  time  ? 

Section  1474  of  the  Code  of  Civil  Procedure  provides  that : 
"If  the  homestead  selected  by  the  husband  and  wife,  or  either 
of  them,  during  their  coverture,  and  recorded  while  both  were 
living,  was  selected  from  the  community  property,  or  from 
the  separate  property  of  the  person  selecting  or  joining  in 
the  selection  of  the  same,  it  vests,  on  the  death  of  the  husband 
or  wife,  absolutely  in  the  survivor.  If  the  homestead  was 
selected  from  the  separate  property  of  either  the  husband  or 
the  wife,  without  his  or  her  consent,  it  vests  on  the  death  of 
the  person  from  whose  property  it  was  selected,  in  his  or  her 
heirs,  subject  to  the  power  of  the  superior  court  to  assign  it 
for  a  limited  period  to  the  family  of  the  decedent."  Section 
1265  of  the  Civil  Code  is  practically  the  same  as  far  as  it 
affects  the  present  question. 

It  will  be  observed  from  a  reading  of  the  sections  referred 
to,  and  this  is  to  be  borne  in  mind  in  considering  the  question 
here  involved,  that  the  right  to  have  property  upon  which  a 
homestead  has  been  impressed  vest  absolutely  in  the  surviving 
spouse,  is  made  to  depend  upon  the  character  of  the  property 
at  the  time  the  homestead  upon  it  is  selected.  If  the  home- 
stead "was  selected  from  the  community  property  or  from 
the  separate  property  of  the  person  selecting  or  joining  in 
the  selection  of  the  same,"  it  vests  absolutely  in  the  survivor. 
It  vests  otherwise,  if  selected  under  certain  conditions,  from 
the  separate  property  of  either  spouse. 

The  homestead  here  under  consideration  was  selected  by  the 
wife  from  the  community  property,  and  hence  under  the  code 
provision  absolute  ownership  in  the  whole  property  impressed 
with  the  homestead  became  vested  in  Thomas  Brown  on  the 
death  of  his  wife  as  survivor,  unless,  as  contended  by  appel- 
lants, that  right  of  survivorship  was  destroyed  as  to  an  undi- 
vided one-half  interest  in  the  homestead  property  by  the  con- 
veyance thereof  from  him  to  his  wife  after  the  homestead  was 
selected. 

The  position  of  appellants  is  that  the  deed  from  Brown  to 
his  wife  destroyed  the  character  of  the  property  as  community 
property,  and  so  far  as  the  interest  conveyed  to  her  is  con- 
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cemed  she  held  that  interest  thereafter  as  her  separate 
•property. 

There  can  be  no  question  under  the  decisions  of  this  state, 
but  that  the  effect  of  the  deed  to  her  by  her  husband  was  to 
vest  in  her  the  interest  conveyed  as  her  separate  property. 

But  it  does  not  follow  because  a  conveyance  is  made  by 
the  husband  to  the  wife  of  an  interest  in  the  community 
property  impressed  with  a  homestead  that  the  homestead  is 
impaired  or  the  right  of  survivorship  created  thereby  is  to 
the  extent  of  the  property  conveyed  destroyed.  The  home- 
stead is  something  distinct  from  the  legal  title.  It  qualifies 
and  limits  the  right  of  the  owner  of  the  title  for  the  benefit 
and  protection  of  both  spouses  while  living,  and  to  insure 
future  protection  to  the  survivor.  A  conveyance  of  the  com- 
munity property  to  the  wife  does  not  affect  any  of  the  char- 
acteristics incident  to  the  homestead  itself.  It  affects  only 
the  title  to  the  property  which  has  been  so  impressed;*  what 
was  community  property  when  the  declaration  was  filed  be- 
comes by  the  conveyance  her  separate  property,  but  though 
the  character  of  the  title  is  changed,  this  does  not  affect  the 
homestead,  but  the  title  is  taken  subject  to  it. 

It  is  contended,  however,  by  appellants  that  after  the  deed 
to  the  wife,  the  homestead  which  she  had  theretofore  im- 
pressed on  the  whole  property  while  it  was  community  prop- 
erty is,  as  to  the  interest  conveyed  to  her,  to  be  deemed  and 
treated  as  if  selected  from  her  separate  property  without  her 
consent,  and  as  vesting  in  her  heirs  under  the  provisions 
of  section  1474  of  the  Code  of  Civil  Procedure  on  her  death. 
In  support  of  this  contention  reliance  is  placed  on  the  cases 
of  Burkeit  v.  Burkett,  78  Cal.  310,  [12  Am.  St.  Rep.  58,  3 
L.  R.  A.  781,  20  Pac.  715],  and  In  re  Lamb,  95  Cal.  397,  [30 
Pac.  568].  But  in  the  former  case  the  court  was  not  con- 
sidering a  homestead  selected  from  community  property, 
or  the  effect  on  the  right  of  survivorship  of  a  conveyance 
by  the  husband  subsequently  made  to  the  wife  of  such 
property.  The  parties  in  the  Burkett  case  had  been  hus- 
band and  wife.  During  coverture  the  husband  had  declared 
a  homestead  on  his  separate  property  and  thereafter  con- 
veyed it  to  his  wife.  Subsequently  his  wife  obtained  a 
decree  of  divorce,  but  there  was  no  adjudication  as  to  prop- 
erty-rights.   Plaintiff,  after  the  divorce  decree  had  been  en- 
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tered  brought  an  action  against  his  wife  to  quiet  title  to  the 
property  covered  by  the  homestead.  The  trial  court  made  a 
decree  in  favor  of  plaintiff,  holding  that  the  deed  to  his  wife 
of  the  homestead  property  was  void.  On  appeal  here  it  was 
held  that  the  deed  to  the  wife  was  valid  and  conveyed  the 
property  to  her  subject  to  the  homestead.  But  the  question 
which  the  court  was  considering  there  was  as  to  the  disposi- 
tion to  be  made  of  homestead  property  upon  a  decree  of 
divorce,  under  subdivision  4  of  section  146  of  the  Civil  Code, 
which  provides  that  "If  a  homestead  has  been  selected  from 
the  separate  property  of  either,  it  shall  be  assigned  to  the 
former  owner  of  such  property,  subject  to  the  power  of  the 
court  to  assign  it  for  a  limited  period  to  the  innocent  party." 
No  question  was  involved  as  to  what  was  the  effect  of  the 
conveyance  of  the  husband  to  the  wife  on  the  homestead 
previously  declared.  The  section  referred  to  had  reference 
only  to  the  disposition  upon  a  divorce  of  separate  property 
upon  which  a  homestead  was  impressed.  Under  that  section 
it  is  immaterial  who  of  the  spouses  makes  the  declaration,  and 
the  right  on  a  divorce  to  have  the  property  assigned  freed 
from  the  homestead,  or  subject  to  be  set  apart  to  the  innocent 
spouse  for  a  limited  period,  does  not  in  the  least  depend  upon 
who  made  the  declaration  or  who  owned  the  separate  prop- 
erty when  the  homestead  declaration  was  made,  but  upon  the 
question  as  to  who  was  the  owner  of  the  property  when  the 
divorce  proceedings  were  instituted  or  the  divorce  decree 
rendered.  In  disposing  of  separate  property  in  a  divorce 
decree,  even  though  it  has  been  impressed  with  the  home- 
stead character  the  subdivision  of  the  section  referred  to  re- 
quires it  to  be  assigned  to  the  "former  owner  of  such  prop- 
erty," and  the  former  owner  under  the  section  is  the  spouse 
in  whom  the  title  is  vested  as  separate  property,  when  the 
divorce  proceedings  are  inaugurated,  not  the  one  in  whom 
the  title  as  separate  property  was  vested  at  the  time  the 
homestead  was  selected.  This  is  the  extent  of  the  ruling  of 
this  court  in  the  Burkett  case,  for  it  is  said  la  the  opinion 
(78  Cal.  316,  [12  Am.  St.  Rep.  58,  3  L.  R.  A.  781,  20  Pac. 
718] ) :  "We  pass  to  the  question  as  to  the  effect  of  the  divorce 
upon  the  title.  At  the  time  the  divorce  proceeding  was  insti- 
tuted and  the  decree  rendered  therein,  the  property  was  a 
homestead  upon  the  separate  property  of  the  wife  by  virtue 
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of  the  declaration  by  the  husband  and  his  subsequent  con- 
veyance to  her.  .  .  .  The  husband  having  conveyed  the  prop- 
erty to  the  wife  by  a  valid  deed  prior  to  the  commencement 
of  the  divorce  suit,  she  must  be  regarded  as  the  'former 
owner'  under  this  section  and  entitled  to  the  property  subject 
only  to  the  power  of  the  court  to  set  aside  the  same  to  her 
husband  for  a  limited  time  if  he  appeared  to  be  the  innocent 
party." 

A  careful  consideration  of  the  above  case  relied  on  by  appel- 
ants  shows  that  the  construction  of  the  section  as  to  the  dis- 
position of  separate  property  in  an  action  of  divorce  was  the 
sole  points  involved  and  has  no  bearing  on  the  position  taken 
here  by  appellants  that  the  effect  of  the  deed  from  Brown  to 
his  wife  was  to  destroy  the  right  of  survivorship  created  by 
the  filing  of  a  declaration  by  her  when  the  property  was  com- 
munity property.  The  court  in  that  case  was  not  considering 
a  homestead  selected  from  community  property  or  whether 
the  right  of  survivorship  therein  was  affected  by  a  subsequent 
conveyance  by  the  husband  to  the  wife. 

Nor  is  the  case  of  In  re  Lamb,  95  Cal.  397,  [30  Pac.  568], 
in  point.  In  that  case  the  wife  had  filed  a  homestead  declara- 
tion on  one  hundred  and  sixty  acres  of  land  which  was 
the  separate  property  of  her  husband.  He  subsequently  con- 
veyed fifty  acres  of  the  tract  to  his  wife,  thereby  constituting 
that  portion  her  separate  property.  The  wife  died  and  the 
superior  court  in  the  matter  of  her  estate  set  apart  the  whole 
one  hundred  and  sixty  acres,  including  the  portion  deeded  to 
the  wife,  absolutely  to  the  husband  as  a  homestead.  Her  heirs 
appealed  from  the  order  as  far  as  it  affected  the  fifty  acres, 
and  this  court  held  that  the  superior  court  erred  in  setting 
apart  absolutely  to  the  husband  this  fifty  acres  conveyed  to 
his  wife  in  her  lifetime  and  which  constituted  her  separate 
property.  After  quoting  section  1474  of  the  Code  of  Civil 
Procedure,  the  court  said :  "It  will  be  observed  that  in  order 
to  bring  a  homestead  within  the  provisions  of  this  section 
so  that  upon  the  death  of  one  spouse  'it  vests  absolutely  in  the 
survivor,'  it  must  be  made  to  appear  that  it  was  selected  from 
the  community  property  in  the  first  instance  'or  from  the 
separate  property  of  the  person  selecting  or  joining  in  the 
selection  of  the  same.'  .  .  .  The  land  in  controversy  was  not 
community  property  at  the  date  when  the  deceased  made  and 
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recorded  her  declaration  claiming  the  same  as  a  homestead, 
but  it  was  the  separate  property  of  the  petitioner.  ...  It 
only  remains  to  consider  the  nature  of  the  homestead  so  far 
as  it  affects  the  fifty  acres  of  which  deceased  was  the  owner. 
Can  it  be  said  in  view  of  the  facts  as  we  have  stated  them 
that  this  homestead  was  selected  by  her  from  her  separate 
property  within  the  meaning  of  section  1474  of  the  Code  of 
Civil  Procedure?  It  is  clear  to  us  that  this  question  must 
be  answered  in  the  negative.  It  is  true,  the  declaration  of 
homestead  was  made  and  recorded  by  her,  but  this  was  at  a 
time  when  all  of  the  land  in  controversy  was  the  separate 
property  of  her  husband,  the  petitioner,  and  the  subsequent 
acquisition  by  her  of  the  title  to  fifty  acres  thereof  as  her 
separate  property  did  not  have  the  effect  to  change  the  prior 
declaration  into  a  selection  by  her  of  a  homestead  from  her 
separate  property.  When  the  statute  speaks  of  the  selection 
of  a  homestead  'from  the  separate  property  of  the  person 
selecting  or  joining  in  the  selection  of  the  same,'  it  has  refer- 
ence to  the  status  of  the  property  as  separate  property  at  the 
time  when  the  selection  is  made;  for  only  in  such  case  can 
there  be  properly  imputed  to  the  person  making  the  selection 
an  intention  to  dedicate  his  or  her  property  for  homestead 
purposes,  and  thus  to  vest  in  the  other  spouse  an  estate 
therein,  which,  upon  the  contingency  of  survivorship,  will 
ripen  into  an  absolute  title  to  the  land  so  dedicated.  ...  It 
follows  from  these  views,  that  the  court  erred  in  setting  apart 
to  petitioner  absolutely,  and  as  his  property,  the  fifty  acres 
which  he  conveyed  to  his  wife  in  her  lifetime.  Such  property 
is  to  be  treated  as  if  the  homestead  thereon  had  been  selected 
without  her  consent,  and  as  vesting  in  her  heirs,  'subject  to 
the  power  of  the  superior  court  to  assign  it,  for  a  limited 
period,  to  the  family  of  the  deceased.' " 

But  it  is  to  be  noted  that  in  this  Lamb  case  the  court  was 
considering  a  homestead  originally  impressed  upon  the  sep- 
arate property  of  the  husband  by  the  wife.  It  was  not  deal- 
ing with  a  homestead  selected  by  the  wife  from  the  community 
property  and  the  effect  on  the  right  of  survivorship  in  the 
husband  of  a  subsequent  conveyance  to  the  wife  of  such 
property  as  her  separate  estate.  It  was  dealing  with  a  home- 
stead selected  by  the  wife  from  the  separate  property  of  the 
husband,  and  the  effect  on  survivorship  of  a  conveyance  of 
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such  property  subsequently  made  by  him  to  his  wife,  and 
applying  the  provisions  of  section  1474  to  that  situation,  it  was 
held  that  to  bring  a  homestead  selected  from  separate  property 
within  the  right  of  survivorship  on  the  death  of  either  spouse, 
it  must  appear  that  the  selection  was  "from  the  separate  prop- 
erty of  the  person  selected  or  joining  in  the  selection  of  the 
same" ;  that  it  is  the  status  of  the  property  as  separate  prop- 
erty at  the  time  when  the  selection  is  made  and  by  whom 
made  that  controls ;  that  the  selection  by  the  wife  of  a  home- 
stead from  property  which,  when  the  selection  was  made, 
was  the  separate  property  of  her  husband,  did  not  have  the 
effect  as  to  the  fifty  acres  which  was  subsequently  conveyed 
to  her  as  her  separate  property  of  changing  the  prior  declara- 
tion made  by  her  on  his  separate  property  into  a  selection 
by  her  of  a  homestead  from  the  separate  property  so  acquired 
by  her;  that  such  property,  after  the  conveyance  to  her,  is 
to  be  treated  as  if  the  homestead  upon  it  had  been  selected 
without  her  consent  and,  under  section  1474,  vested  in  her 
heirs. 

But  not  only  do  the  Burkett  and  the  Lamb  cases,  for  the 
reasons  we  have  pointed  out,  furnish  no  support  to  the  claim 
of  appellant,  but  the  construction  given  to  section  1474  in  the 
Lamb  case  supports  the  contrary  view  and  sustains  the  judg- 
ment of  the  lower  court.  The  conclusion  reached  in  the  latter 
case  was  based  upon  the  construction  given  by  the  court  to 
section  1474  to  the  eflfect  that  it  is  the  statics  of  the  property 
when  the  homestead  is  selected  which  determines  whether  it 
vests  absolutely  in  the  surviving  spouse.  Such  absolute  right 
was  denied  the  husband  in  tbat  case  as  to  the  portion  of  the 
homestead  property  conveyed  by  him  to  his  wife  subsequent 
to  the  filing  of  the  homestead  because  at  the  time  she  im- 
pressed the  homestead  upon  the  property  it  was  the  separate 
property  of  her  husband  and  not  hers,  the  court  declaring 
as  the  plain  language  of  the  section  itself  declares  that  in 
order  to  vest  absolutely  in  the  surviving  spouse  the  property 
upon  which  a  homestead  has  been  selected  "it  must  be  made 
to  appear  that  it  was  selected  from  the  community  property 
in  the  first  instance  or  from  the  separate  property  of  the 
person  selecting  or  joining  in  the  selection  of  the  same." 

In  the  present  case  it  was  the  status  of  the  property  at  the 
time  the  homestead  was  declared  upon  it  which  determined 
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whether  it  vested  absolutely  in  the  surviving  spouse.  It  was 
community  property  when  the  wife  selected  it  as  a  homestead 
and  under  the  sections  of  the  code,  that  being  its  character 
at  that  time,  the  right  of  the  surviving  spouse  to  take  the 
property  absolutely  attached  and  the  subsequent  mutation  of 
title  to  the  homestead  property  effected  by  a  subsequent  con- 
veyance of  a  portion  of  it  to  the  wife  as  her  separate  prop- 
erty did  not  affect  that  right. 

The  judgment  appealed  from  is  affirmed. 

Henshaw,  J.,  and  Melvin,  J.,  concurred. 

Hearing  in  Bank  denied. 


[8.  P.  No.  5443.    Department  Two.— March  8,  1912.] 

GEORGE  A.  DEITER,  Appellant,  v.  J.  N.  KISER,  NICK 
PANK  and  JOSEPH  M.  FOURCADE,  Defendants  and 
Respondents,  and  J.  N.  KISER,  NICK  FANK  and 
JOSEPH  M.  FOURCADE,  Cross-Complainants  and  Re- 
spondents, v.  GEORGE  A.  DEITER,  E.  E.  BRAY  and 
F.  W.  BRAY,  Cross-Defendants  and  Appellants. 

App£al— Action  to  Cancxl  Deed  and  Qunr  Title— Dismissal  of 
Appeal  bt  Pasty  Havino  no  Intebest.— In  an  action  to  cancel  a 
deed  and  to  quiet  title,  in  which  judgment  as  prajed  for  was  ren- 
dered, an  appeal  b^  a  partj  defendant  will  bo  dismissed,  where  her 
pleadings  alleged  and  her  counsel  admitted  at  the  hearing,  that  she 
had  no  interest  in  the  subject-matter  of  the  action  at  the  time  of  its 
commencement,  and  prior  thereto  had  assigned  whatever  interest 
she  maj  have  had  to  her  co-defendant. 

MOTION  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  San  Benito  County  and  from  an  order 
refusing  a  new  trial.    M.  T.  Dooling,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  M.  Gardner,  W.  C.  Kennedy,  and  A.  D.  Shaw,  for  Ap- 
pellants. 

Briggs  ft  Hudner,  and  H.  W.  Scott,  for  Respondents. 
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LORIGAN,  J. — The  complaint  averred  an  agreement  en- 
tered into  between  defendants  and  one  E.  E.  Bray  upon  the 
performance  of  which  a  deed  conveying  a  two-thirds  interest 
in  certain  mining  property  was  to  be  delivered  to  her;  that 
said  E.  E.  Bray  assigned  her  rights  and  interest  under  said 
contract  to  the  plaintiff;  that  a  deed  conveying  said  interest 
to  E.  E.  Bray  was  placed  in  escrow  and  while  so  in  escrow 
was  fraudulently  altered  by  defendants  and  thereafter  deliv- 
ered to  her,  who,  ignorant  of  the  alteration  had  it  recorded. 
Plaintiff,  as  assignee  of  said  E.  E.  Bray,  brought  this  action 
against  defendants  for  a  reformation  of  the  deed.  Defend- 
ants answered  denying  the  averments  of  the  complaint  and 
filed  a  cross-complaint  in  which  the  plaintiff  and  E.  E.  Bray 
and  F.  W.  Bray,  her  husband,  were  made  cross-defendants, 
and  a  decree  sought  against  them  that  the  deed  in  question 
and  the  agreement  under  which  it  was  executed  be  both 
declared  void  and  the  title  of  the  defendants  to  the  property 
described  in  the  deed  be  quieted.  The  court  ordered  the 
Brays  brought  in  as  parties,  which  being  done,  they  with 
their  cross-defendant,  the  plaintiff  Deiter,  filed  a  joint  answer 
to  the  cross-complaint. 

Judgment  was  entered  in  favor  of  the  defendants  and  cross- 
complainants  in  accordance  with  their  cross-complaint.  Plain- 
tiff and  the  Brays  moved  for  a  new  trial,  which  was  denied, 
and  they  took  a  joint  appeal  from  both  the  judgment  and 
the  order. 

Thereafter  a  motion  was  made  here  by  respondents  to  dis- 
miss both  appeals  as  to  all  the  parties  appealing.  The  motion 
to  dismiss  the  appeal  of  Deiter,  the  original  plaintiff,  was 
based  on  the  ground  that  the  attorneys  giving  the  notice  of 
appeal  on  his  behalf  had  no  authority  to  do  so.  As  to  the 
Brays  it  was  based  upon  the  ground  that  they  were  not  parties 
having  any  interest  in  the  action  or  parties  affected  or  ag- 
grieved by  the  judgment  or  order  appealed  from. 

The  motion  to  dismiss  the  appeal  of  Deiter  was  granted. 
(158  Cal.  259,  110  Pac.  921].)  It  was  denied  as  to  the  Brays 
for  the  reason  that  its  determination  would  require  an  exam- 
ination  of  the  entire  record  and  of  the  merits  of  said  appeal 
which  this  court  will  not  make  in  advance  of  a  hearing  upon 
the  merits.  It  was  stated  that  the  motion  might  be  renewed 
when  the  cause  came  up  on  such  hearing. 
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Subsequently,  the  case  being  set  down  for  hearing  on  the 
merits  the  respondents  renewed  their  motion  to  dismiss  the 
appeal  taken  by  the  Brays  for  the  same  reason  assigned  on 
the  original  motion — that  they  are  not  parties  interested  in 
the  action. 

An  examination  of  the  record  satisfies  us  that  this  point  is 
well  taken.  In  fact,  it  appears  clearly  from  the  brief  itself 
filed  by  the  appellants  in  the  case  that  these  appellants — 
the  Brays — had  no  interest  in  the  subject-matter  of  this 
action.  Nor  is  it  apparent  from  the  record  why  they  were 
made  parties  to  the  action  at  all.  P.  W.  Bray  was  the 
husband  of  E.  E.  Bray  and  negotiated  with  the  defendants 
in  procuring  the  agreement  and  deed,  but  it  appears  he  had 
no  interest  whatever  growing  out  of  the  execution  of  these 
instruments  or  in  the  property  which  was  the  real  subject- 
matter  of  the  controversy.  He  was  doubtless  joined  because 
he  was  the  husband  of  E.  E.  Bray,  who  alone  was  the  party 
with  whom  the  defendants  and  cross-complainants  made  the 
agreement  to  convey  an  interest  in  the  mining  property  and 
to  whom  the  deed  therefor,  placed  in  escrow  and  subsequently 
delivered,  ran.  The  complaint  avers  that  long  prior  to  the 
commencement  of  the  action  plaintiff  Deiter  had  acquired  all 
the  rights  and  interest  held  by  said  E.  E.  Bray  and  became 
the  legal  owner  of  all  of  her  interests  in  said  mining  property. 
The  cross-complaint  averred  that  Deiter  asserted  such  a  claim 
and  in  the  answer  thereto  made  jointly  by  Deiter  and  the 
Brays,  the  latter  admitted  that  their  cross-defendant  Deiter 
claimed  by  assignment  from  E.  E.  Bray  all  the  rights  granted 
under  the  agreement  and  that  he  was  "the  absolute  owner 
of  two-thirds  interest  in  and  to  said  mining  claims  and  prop- 
erty," and  averred  full  performance  by  him  of  all  the  condi- 
tions which  were  contained  in  the  agreement  between  defend- 
ants and  herself  whereby  "he  became  entitled  to  the  deed 
and  transfer  to  him  of  said  two  thirds  of  the  mines  and  mining 
property." 

The  opening  brief  of  counsel  for  appellant  states  that  "the 
assignment  to  Deiter  by  E.  E.  Bray  carried  with  it  all  her 
right,  title  and  interest  in  the  property  conveyed  to  her  by 
the  deed  of  August  26,  1907." 

It  is  quite  apparent  under  this  showing  from  the  record^ 
and  the  declaration  of  counsel  for  appellants,  that  the  Brays 
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have  no  interest  whatever  in  this  controversy.  They  ask  for 
no  relief  in  their  own  behalf  under  their  pleadings,  but 
simply  that  the  relief  which  their  co-cross-defendant  Deiter 
asks  in  his  complaint,  and  in  which  he  averred  ownership  by 
assignment  from  E.  E.  Bray  of  all  her  interest  in  the  property 
in  question,  be  granted  him.  No  relief  was  denied  these  ap- 
pellants because  they  asked  for  none.  All  that  the  trial  court 
by  its  judgment  determined,  as  far  as  they  are  concerned,  is 
that  they  had  no  interest  in  the  property  or  in  the  deed  there- 
to, and  they  are  in  no  position  to  assert  that  they  are  aggrieved 
by  such  judgment  because,  not  only  by  their  pleadings  do 
they  concede  that  the  interest  which  E.  E.  Bray  originally 
had  in  this  property  vested  long  before  the  action  was  com- 
menced absolutely  in  the  plaintiff  Deiter,  but  this  is  also  the 
position  taken  by  counsel  representing  them  and  Deiter  on  this 
appeal. 

As,  therefore,  the  Brays  had  no  interest  in  the  subject- 
matter  of  this  action  which  could  be  or  was  affected  by  the 
judgment  or  order  appealed  from,  they  are  not  parties 
aggrieved  thereby  or  entitled  to  appeal,  and  the  motion  of 
respondents  to  dismiss  their  appeal  is  therefore  granted. 

Henshaw,  J.,  and  Melvin,  J.,  concurred. 


[S.  P.  No.  5d64.    Department  Two. — Mareh  9,  1912.] 

JOHN   SEYMOUR,   Respondent,  v.    THERESA   A,    OEL- 
RICHS  et  al.,  Appellants. 

Breach  of  Contract  of  Employmknt — Measure  of  Damages— In- 
terest NOT  Allowed  Prior  to  Judgment. — In  an  action  for  the 
breach  of  a  contract  of  employment,  commenced  before  the  ex- 
piration of  the  period  for  ivhich  the  employment  was  to  have  con- 
tinued, the  measure  of  damages,  being  the  contract  price  for  the 
entire  period,  less  such  earnings  from  other  employments  in  wbicb 
the  plaintiff  might  have  been  engaged  after  his  discharge,  and  sIbo 
what  he  may  earn,  by  the  exercise  of  reasonable  exertion  and 
diligence  during  the  balance  of  the  unexpired  term,  are  neither  cer- 
tain nor  capable  of  being  made  certain  by  calculation  until  a  finding 
by  the  court  as  to  such  earnings,  and  no  interest  is  recoverable  thereon 
prior  to  judgment. 
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I»w— PowEE  OF  Attorney— CoNSTEUCTiON  of  General  Authorization — 
Employment  of  Overseer  of  Buildings. — A  power  of  attorney, 
which,  after  granting  a  special  authorization  to  the  attorney  to  act  in 
the  matter  of  the  settlement  of  an  estate,  contains  a  general  autho- 
rization to  perform  any  of  a  great  variety  of  acts  which  include 
almost  every  conceivable  mode  of  dealing  with  real  or  personal 
property,  and  to  execute  a  great  number  of  specified  kinds  of  docu- 
ments, "and  such  other  instruments  in  writing,  of  whatsoever  kind 
and  nature,  as  may  be  necessary  or  proper  in  the  premises,"  autho- 
rizes the  attorney  to  6ntor  into  a  written  contract  for  the  employ- 
ment of  a  person  to  superintend  and  conserve  the  holdings  of  the 
principal. 

Id. — Proof  of  Ck>NTRACT — Pleadings. — An  allegation  in  the  complaint 
in  such  action  that  the  plaintiff  was  employed  by  the  defendants  to 
act  as  overseer  of  their  lands  and  the  buildings  thereon,  for  a  stated 
period,  is  sustained  by  his  testimony  that  be  was  employed  by  them 
for  such  period  at  a  stated  salary  and  had  charge  of  the  buildings 
and  performed  other  services. 

ArFXAL—TsANscBiPX— Certified  Copt  of  Bbpoeter's  Notes. — In  an 
appeal  taken  under  the  provisions  of  section  953a  et  seq.  of  the 
Ck>de  of  Civil  Procedure,  it  is  not  only  allowable,  but  desirable,  that 
a  printed  and  duly  certified  copy  of  the  original  transcript  of  the 
reporter's  notes  as  approved  by  the  judge  should  b^'  filed  in  the 
supreme  ^urt  in  lieu  of  the  original. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  John  J.  Van  Nostrand, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Tobin  &  Tobin,  for  Appellants. 

P.  P.  Dunne,  and  C.  W.  Durbrow,  for  Respondent. 

MELYIN,  J. — This  is  the  second  appeal  in  this  case.  The 
action  was  for  the  breach  of  a  contract  of  employment  and 
although  this  court  held  that  the  conduct  of  the  defendants 
was  such  as  to  estop  them  from  availing  themselves  of  the 
statute  of  frauds  in  defense  of  the  oral  contract,  provided 
Herman  Oelrichs  had  written  authority  to  bind  his  wife, 
Theresa  A.  Oelrichs,  and  her  sister,  Virginia  Vanderbilt,  the 
judgment  in  favor  of  the  plaintiff  was  reversed  because  the 
record  did  not  disclose  such  power.     {Seymour  v.  Oelrichs, 


Digitized  by 


Google 


320  Seymour  v.  Oelrichs.  [162  Cal. 

156  Cal.  782,  [134  Am.  St.  Eep.  154,  106  Pac.  88].)  On  the 
second  trial  powers  of  attorney  given  by  Mrs.  Oelrichs  and 
her  sister  to  Herman  Oelrichs  were  introduced  in  evidence 
and  again  plaintiflP  prevailed,  the  judgment  being  for  $11,100, 
with  interest  at  the  rate  of  seven  per  cent  per  annum  from 
November  17,  1904,  the  date  of  the  commencement  of  the 
action,  together  with  the  costs  of  suit.  From  this  judgment 
defendants  Theresa  A.  Oelrichs  and  Virginia  Vanderbilt 
appeal. 

Appellants  call  our  attention  first  to  the  asserted  error  in 
granting  a  judgment  for  interest  from  the  date  of  the  filing 
of  the  complaint.  It  is  conceded  that  plaintiflP's  right  to 
recover  damages  vested  in  him  on  the  day  of  his  discharge 
from  the  service  of  appellants,  but  appellants  contend  that 
at  no  time  prior  to  the  judgment  were  these  damages  certain 
or  capable  of  being  made  certain  by  calculation;  that  there- 
fore section  3287  of  the  Civil  Code  does  not  apply;  and  that 
no  interest  should  have  been  awarded  except  from  the  date 
of  the  judgment  (citing  Brady  v.  Wilcoxerif  44  Cal.  239; 
Selleck  v.  French,  1  Conn.  32,  [6  Am.  Dec.  195] ;  Excelsior 
Co.  V.  Harde,  181  N.  Y.  11,  [106  Am.  St.  Rep.  493  73  N.  E. 
494] ;  White  v.  Miller,  78  N.  Y.  393,  [34  Am.  Rep.  544] ; 
Sloan  V.  Baird,  12  App.  Div.  481,  [42  N.  Y.  Supp.  38] ; 
Mansfield  v.  New  York  C,  &  Hudson  E.  R,  Co.,  114  N.  Y.  331, 
[4  L.  R.  A.  566,  21  N.  E.  735,  1037] ;  Crawford  v.  Mail  £ 
Express  Co,,  22  App.  Div.  56,  [47  N.  Y.  Supp.  747] ;  Cox  v. 
McLaughlin,  76  Cal.  60,  [9  Am.  St.  Rep.  164,  18  Pac.  100] ; 
Cohurn  v.  Goodall,  72  Cal.  498,  [1  Am.  St.  Rep.  75,  14  Pac. 
190] ;  Swinnerton  v.  Argonaut  L.  cfe  D,  Co,,  112  Cal.  375,  [44 
Pac.  719] ;  Ryland  v.  Heney,  130  Cal.  426,  [62  Pac.  616] ; 
Cutting  F.  P.  Co,  v.  Canty,  141  Cal.  692,  [75  Pac.  564] ; 
Ferrea  v.  Chabot,  121  Cal.  233,  [53  Pac.  689,  1092] :  Easter- 
brook  V.  Farquharson,  110  Cal.  311.  [42  Pac.  811].)  In  the 
opinion  filed  in  this  case  on  the  former  appeal  the  measure 
of  damages  used  by  the  court  below  was  approved.  This 
court  said:  "It  appears  that  the  plaintiff,  some  eight  months 
after  his  employment  under  the  contract  with  defendants 
was  discontinued,  secured  a  position  with  Wells,  Fargo  &  Co., 
at  a  monthly  salary  of  two  hundred  dollars.  The  court  based 
its  award  of  damages  on  the  aggregate  salary  to  which  plain- 
tiff would  have  been  entitled  for  the  unexpired  portion  of 
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the  contract  period  of  ten  years  with  defendants,  deducting 
therefrom,  however,  the  amount  earned  by  plaintiff  in  his 
employment  with  Wells,  Fargo  &  Co.,  up  to  the  time  of  the 
trial,  together  with  the  amount  which  he  would  earn  during 
the  remainder  of  the  ten  years  at  the  salary  of  two  hundred 
dollars  a  month,  the  amount  paid  him  by  Wells,  Fargo  &  Co., 
assuming  that  he  would  retain  his  employment  and  salary 
with  Wells,  Fargo  &  Co.,  during  all  of  the  unexpired  portion 
of  the  stipulated  ten  years."  Obviously  such  measure  of 
damage  is  neither  certain  nor  capable  of  being  made  certain 
by  calculation  until  a  finding  by  the  court  of  the  facts  re- 
garding the  plaintiff's  employi»ent  and  the  assumption  as  to 
his  probable  future  earnings.  Indeed,  in  commenting  upon 
the  rule  adopted  we  said:  "Nor  is  the  rule  disturbed  by  the 
argument,  advanced  by  the  appellants,  that  it  is  impossible 
to  determine  with  accuracy  what  damage  plaintiff  would 
actually  suffer  during  the  remainder  of  the  unexpired  term. 
It  is  to  be  conceded  that  the  question  of  the  extent  of  the 
future  damage  which  a  complaining  party  in  a  case  like  the 
one  at  bar  would  suffer  is  fraught  with  some  difficulty.  Yet 
it  hardly  rests  with  the  defendants  to  complain  of  such  diffi- 
culty, since  it  arises  only  through  the  wrongful  act  of  the 
defendants  themselves."  Respondent  cites  Lane  v.  Turner, 
114  Cal.  400,  [46  Pac.  290],  and  Pacific  Mutual  Life  Ins.  Co, 
V.  Fisker,  106  Cal.  233,  [39  Pac.  758],  but  neither  of  these 
cases  is  in  point.  In  both,  the  claims  under  discussion  were 
capable  of  being  made  certain  by  adjustment  and  were  not 
unliquidated  like  the  claim  of  the  payment  in  this  action  which 
involved,  as  one  of  its  essential  elements  the  amount  of  the 
probable  earnings  of  Captain  Seymour  after  the  date  of  his 
discharge.  There  is  no  merit  in  respondent's  contention  that 
because  interest  was  allowed  in  the  original  judgment  and  the 
measure  of  damages  adopted  by  the  court  has  been  approved, 
that  therefore  the  right  of  the  court  to  declare  interest  due 
from  the  date  of  the  filing  of  the  complaint  is  "the  law  of  the 
case."  On  the  former  appeal  the  element  of  interest  as  a  part 
of  the  judgment  was  not  considered.  We  are  of  the  opinion 
that  interest  from  the  date  of  the  filing  of  the  complaint  was 
erroneously  allowed. 

Appellants  assert  that  the  powers  of  attorney  are  not  suffici- 
ent to  authorize  such  a  contract  of  employment  as  respondent 
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pleaded  and  sought  to  prove.  The  appellants  seek  to  apply 
to  the  two  powers  of  attorney  here  (w^hich  by  the  way  are 
practically  identical  in  form)  the  rule  laid  down  in  such 
cases  as  Quay  v.  Presidio  &  Ferries  R,  R.  Co.,  82  Cal.  1,  [22 
Pac.  925],  that  where  special  authority  to  do  certain  desig- 
nated things  is  given  by  a  power  of  attorney,  followed  by 
words  of  general  authorization,  the  general  are  limited  by  the 
special  terms.  An  inspection  of  these  instruments,  however, 
convinces  us  that  they  do  hot  come  within  the  rule  announced 
above.  In  each  Mr.  Oelrichs  was  authorized:  1.  To  ask. 
demand,  and  receive  from  the  estate  of  James  G.  Fair  and 
from  the  executors  of  his  will  till  the  distributive  share  of  the 
daughter  of  James  G.  Fair  appointing  said  attorney  in  fact, 
whether  as  heir  at  law  or  as  testamentary  beneficiary,  and  to 
receipt  for  and  take  possession  of  all  such  property  both  real 
and  personal;  2.  To  transact  with  the  Nevada  Bank  every 
and  all  kinds  of  business  in  which  she  was  jointly  or  severally 
or  in  any  manner  interested ;  3.  To  pay  off  or  otherwise  settle 
any  indebtedness  with  said  Nevada  Bank  which  she  might 
personally  or  jointly  owe  upon  such  terms  as  to  the  attorney 
in  fact  might  seem  meet,  to  arrange  for  the  transfer  of  the 
obligations  to  the  bank  by  an  assignment  from  the  bank  to 
any  other  person,  to  transact  any  business  with  reference 
to  a  memorandum  of  agreement  made  between  appellants  and 
the  bank  on  a  certain  specified  date  and  to  give  the  bank  any 
such  receipt  of  discharge  in  law  as  the  attorney  in  fact  might 
deem  necessary  in  the  premises.  Thus  far  the  power  of  at- 
torney dealt  with  the  settlement  of  the  p'air  Estate  and  mat- 
ters between  the  Nevada  Bank  and  the  heirs  of  James  G. 
Fair,  but  the  language  following  is  too  comprehensive  in  its 
scope  to  bring  it  within  the  limits  of  the  rule  for  which  appel- 
lants contend.  The  powers  granted  are  too  broad  to  be  deemed 
merely  a  part  of  the  authorization  of  Mr.  Oelrichs  to  collect 
the  proceeds  of  the  administration  of  the  Estate  of  Fair  and 
to  settle  with  the  Nevada  Bank  for  (to  quote  directly  from 
the  document)  he  was  given  power  to  "ask,  demand,  sue  for, 
recover,  collect  and  receive  all  such  sums  of  money,  debts, 
dues,  accounts,  legacies,  bequests,  interest,  dividends,  annu- 
ities, and  demands  whatsoever,  as  are  now  or  shall  hereafter 
become  due,  owing,  payable  or  belonging  to  me;  ...  to  bar- 
gain, contract,  agree  for,  purchase,  receive  and  take  lands. 
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tenements  and  hereditaments;  .  .  .  and  to  lease,  let,  demise, 
bargain,  sell,  remise,  release,  convey,  mortgage  and  hypothe- 
cate lands,  tenements  and  hereditaments,  upon  such  terms 
and  conditions  and  under  such  covenants,  as  he  shall  think 
fit;  .  .  .  and  to  make,  do  and  transact  all  and  every  kind  of 
business  of  what  nature  and  kind  soever;  and,  also,  for  me 
and  in  my  name,  and  as  my  act  and  deed,  to  sign,  seal,  exe- 
cute, deliver  and  acknowledge  such  deeds,  covenants,  inden- 
tures, agreements,  mortgages,  hypothecations,  bottomries, 
charter  parties,  bills  of  lading,  bills,  bonds,  notes,  receipts, 
evidences  of  debt,  releases  and  satisfaction  of  mortgage,  judg- 
ment and  other  debts,  and  stick  other  instruments  in  writing, 
of  whatsoever  kind  and  nature,  as  may  he  necessary  or  proper 
in  th€  premises/*  This  is  the  form  of  power  of  attorney  much 
in  use  in  this  state  and  as  was  said  by  this  court  in  Moore  v. 
Oould,  151  Cal.  727,  [91  Pac.  618],  it  authorized  the  attorney 
in  fact  to  perform  any  of  a  great  variety  of  acts  which  "in^ 
dude  almost  every  conceivable  mode  of  dealing  with  real  and 
personal,  tangible  and  intangible  property."  Under  such  a 
power  of  attorney  giving  him  dominion  so  extensive  over  a 
large  amount  of  property,  undoubtedly  Mr.  Oelrichs  was  au- 
thorized to  employ  someone  to  superintend  and  conserve  the 
holdings  of  Mrs.  Oelrichs  and  Mrs.  Vanderbilt.  The  hiring 
of  such  a  person  would  be  natural  and  proper  and  the  right 
to  secure  the  services  of  such  a  functionary  is  implied  from 
the  extensive  and  almost  unrestricted  delegation  to  Mr.  Oel- 
richs of  the  owners'  control  over  and  power  of  disposition 
of  their  property.  (Muth  v.  Ooddard,  28  Mont.  237,  [98  Am. 
St.  Rep.  553,  72  Pac.  621].) 

There  is  no  merit  in  appellants'  statement  that  the  proof 
does  not  sustain  the  allegations  of  the  complaint  with  refer- 
ence to  the  kind  of  contract  therein  set  forth.  Plaintiff  testi- 
fied that  he  was  employed  by  the  heirs  of  the  Estate  of  Fair 
for  the  period  of  ten  years  at  a  certain  salary;  that  he  had 
charge  of ^the  buildings  and  performed  other  services.  This 
was  equivalent  to  saying  that  he  was  hired  to  take  charge 
of  the  buildings  and  to  perform  the  other  services  which  he 
detailed,  and  brought  the  proof  sufficiently  within  the  allega- 
tions of  the  complaint.  Both  appellants  knew  the  sort  of 
work  Captain  Seymour  was  to  do  and  the  salary  he  was  to 
receive,  and  there  never  was  any  question  relating  to  the 
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terms  of  his  contract  of  employment  except  in  regard  to  its 
period  of  duration. 

This  appeal  was  taken  under  the  provisions  of  section  953a 
et  seq.  of  the  Code  of  Civil  Procedure.  The  original  transcript 
of  the  reporter's  notes  as  approved  by  the  judge  was  not  sent 
here,  but  a  printed  and  certified  copy  thereof  was  filed.  Re- 
spondent asserts  that  this  is  not  a  record  which  we  may  notice. 
We  cannot  agree  with  this  view  of  the  law.  The  language 
of  section  953c  of  the  Code  of  Civil  Procedure,  that  "said 
record  shall  be  filed  with  the  clerk  of  the  court  to  which  the 
appeal  is  taken  and  no  transcript  thereof  need  be  printed"  is 
permissive.  It  is  not  only  allowable,  but  desirable,  that  a 
printed  and  duly  authenticated  copy  of  the  transcript  should 
be  filed  here  in  lieu  of  the  original.  {Waterbury  v.  Temescal 
Water  Co.,  11  Cal.  App.  632,  [105  Pac.  940].) 

Let  the  judgment  be  amended  by  striking  therefrom  that 
part  of  it  which  provides  for  interest  at  the  rate  of  seven  per 
cent  per  annum  from  November  17,  1904,  the  date  of  the 
commencement  of  this  action.  In  all  other  respects  the  judg- 
ment is  afi&rmed. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 


[8.  F.  No.  6007.    Department  Two.— March  16,  1912.] 

In  the  Matter  of  the  Estate  of  SUSANNAH  MOORE,  also 
called  Susan  A.  Moore,  etc.,  Deceased.  MARGARET 
KANE  and  MARY  HUNER,  Respondents,  PETER  E. 
MOORE,  Appellant.  f    . 

Estates  of  Deceased  Persons — DEasEss  of  Kinship — Second  Cousix 
AND  Nephews  and  Nieces  not  of  Equal  ELinship. — Uodor  section 
1386,  subdivision  5,  and  section  1393  of  tho  Civil  Code,  a  cousin 
ODce  removed  of  a  deceased  person  docs  not  stand  in  the  same  degree 
of  kinship  as  the  nephews  and  nieces  of  the  deceased,  and  is  not 
entitled  with  them  to  succeed  to  the  estate. 
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Id. — ^Finding — Evidencb  of  Belationship. — The  finding  that  the  per- 
sons to  whom  the  estate  was  distributed  were  the  nieces  of  the  de- 
ceased is  held  sustained  bj  the  evidence. 

Id. — Bevibw  of  Evidkncb  Taken  by  Deposition. — The  appellate  court 
will  not  review  evidence  embodied  in  depositions  as  triers  of  fact. 
The  rule  that  such  court  will  not  disturb  a  finding  based  upon  a 
conflict  of  evidence  applies  to  evidence  so  taken. 

APPEAL  from  a  decree  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  distributing  the  estate  of  a 
deceased  person.    Thos.  P.  Graham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edward  J.  Parker,  and  J.  L.  Geary,  Jr.,  for  Appellant. 

Felix  H.  Merzbach,  and  David  Livingston  Levy,  for  Re- 
spondents. 

HENSHAW,  J.— The  petition  of  Margaret  Kane  and  Mary 
Huner  that  the  residue  of  the  estate  of  Susannah  Moore,  de- 
ceased, be  distributed  to  them  in  equal  shares  as  the  nieces 
and  next  of  kin  of  deceased  coming  on  to  be  heard,  contest 
was  instituted  by  appellant  herein,  Peter  E.  Moore,  who  it  is 
stipulated  is  a  second  cousin  of  Susannah  Moore,  deceased. 
The  court  in  probate  found  and  decreed  petitioners  Margaret 
Kane  and  Mary  Huner  to  be  the  nieces  and  next  of  kin  of 
deceased  and  granted  them  distribution  as  prayed.  Peter  E. 
Moore  appeals  and  contends  that  the  evidence  fails  to  estab- 
lish the  kinship  of  the  respondents,  and  that  even  if  it  does  so 
establish  it,  he  is  entitled  as  being  of  equal  kindred  to  share  in 
the  distribution  under  the  provisions  of  subdivision  5,  of  sec- 
tion 1386  of  the  Civil  Code. 

As  to  the  evidence  it  is  sufficient  to  say  that  notwithstand- 
ing certain  inconsistencies  and  discrepancies  in  minor  matters, 
it  is  abundant  to  sustain  the  determination  of  the  court.  Ap- 
pellant irfsists  that  we  should  review  this  evidence  as  triers  of 
fact  because  it  was  presented  to  the  court  in  probate  upon 
deposition  and  he  argues  that  as  the  credibility  of  the  witnesses 
is  not  involved  when  the  testimony  is  given  by  deposition, 
the  rule  of  this  court  that  it  will  not  disturb  a  finding  based 
upon  conflict  of  evidence  does  not  obtain.    But  this  rule  is  not 
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a  court  created  rule  and  is  not  based  upon  the  fact  that  the 
trial  court  or  trial  jury  has  had  the  witnesses  before  it.  This 
fact  is  but  one  of  the  reasons  for  the  existence  of  the  rule 
Avhich  itself  is  created  by  the  law.  This  court  sits  to  review 
errors  of  law.  It  is  powerless  under  its  organization  to  make 
findings  of  fact.  That  power  is  vested  exclusively  in  the  trial 
court  and  every  litigant  has  the  right  to  insist  that  the  verdict 
of  the  jury  or  the  finding  of  the  trial  court,  when  based  upon 
suflScient  evidence,  shall  be  absolutely  controlling  without  in- 
terference or  attempted  interference  by  this  court.  It  is  only 
when  the  question  is  presented  to  this  court  as  one  of  law 
under  the  contention  that  the  evidence  is  insufficient  to  sup- 
port the  verdict  or  finding  that  this  court  will  examine  the 
evidence  to  this  sole  end,  and  when  it  is  satisfied  that  sub- 
stantial evidence  exists  to  support  the  verdict  or  finding,  its 
examination  ceases  at  once.  The  matter  is  elaborately  con- 
sidered in  Beay  v.  Butler,  95  Cal.  206,  [30  Pac.  208],  and 
nothing  further  should  be  necessary  than  a  reference  to  that 
case  and  to  such  later  cases  as  Ktiox  v.  Moses,  104  Cal.  502,  [38 
Pac.  318],  and  Bradley  v.  Davis,  156  Cal.  267,  [104  Pac. 
302]. 

Section  1386,  subdivision  5,  of  the  Civil  Code,  dealing  with 
succession,  reads  as  follows:  "If  the  decedent  leaves  neither 
issue,  husband,  wife,  father,  mother,  brother,  nor  sister,  the 
estate  must  go  to  the  next  of  kin,  in  equal  degree,  excepting 
that,  when  there  are  two  or  more  collateral  kindred,  in  equal 
degree,  but  claiming  through  different  ancestors  those  who 
claim  through  the  nearest  ancestor  must  be  preferred  to  those 
claiming  through  an  ancestor  more  remote."  Section  1393 
in  exposition  of  the  rule  pronounced  in  section  1386  declares 
as  follows :  "In  the  collateral  line  the  degrees  are  counted  by 
generations,  from  one  of  the  relations  up  to  the  common  an- 
cestor, and  from  the  common  ancestor  to  the  other  relations. 
In  such  computation  the  decedent  is  excluded,  the  relative 
included,  and  the  ancestor  counted  but  once.  Thus,  brothers 
are  related  in  the  second  degree;  uncle  and  nephew  in  the 
third  decree ;  cousins  german  in  the  fourth,  and  so  on." 

We  confess  ourselves  unable  to  follow  the  argument  of  the 
appellant  by  which  he  reaches  the  conclusion  that  a  cousin 
of  the  deceased  once  removed  stands  in-  the  same  degree  of 
kinship  as  the  nephews  and  nieces  of  such  deceased.    Hov^- 
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ever,  the  sections  of  the  code  above  quoted  afford  a  complete 
answer  to  and  refutation  of  the  argument. 
Wherefore  the  decree  appealed  from  is  affirmed. 

Lorigan,  J.,  and  Melvin,  J.,  concurred. 

Hearing  in  Bank  denied.   ■ 


[L.  A.  No.  2751.    I>epartinent  Two.— March  16,  1912.] 

EURETTA  REYNOLDS,  Respondent  v.  LOS  ANGELES 
GAS  AND  ELECTRIC  COMPANY  (a  Corporation), 
Appellant. 

Neoligencb  —  Falling  Into  Ditch  —  Mohkntabt  FoBGErrtrLNZSS  of 
Danger  r—CoNTBiBUTOKT  Nkoligenge.  —  The  momentary  forgetful- 
Bess  of  an  uncovered  ditch  in  the  plaintiff's  dwelling-house  lot, 
which  forgetfulness  is  not  induced  by  some  sudden  and  adequate 
disturbing  cause,  is  itself,  as  matter  of  law,  contributory  negligence 
barring  a  recovery  for  personal  injuries  resulting  from  falling  into 
such  ditch.  This  rule  obtains  although  the  person  so  injured  was 
aged. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
George  H.  Hutton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  A.  Cheney,  and  Le  Roy  M.  Edwards,  for  Appellant. 

Morton,  Riddle  &  HoUzer,  for  Respondent. 

HENSHAW,  J. — This  is  an  action  for  personal  injuries. 
From  the  judgment  following  the  verdict  of  the  jury  in  favor 
of  the  plaintiflp  and  from  the  order  denying  its  motion  for  a 
new  trial,  defendant  appeals. 

Plaintiff  was  living  as  tenant  in  a  small  house  situated  about 
ten  feet  from  the  sidewalk  in  the  middle  of  a  60-foot  lot. 
Across  this  lot  and  under  the  plaintiff's  house  running  par- 
allel to  the  street  was  a  zanja  owned  by  the  city  of  Los  An- 
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geles.  This  zanja  was  leased  to  the  defendant  under  a  eon- 
tract  compelling  defendant  to  keep  it  in  repair.  The  old 
zanja-pipe  required  renewal  and  defendant  undertook  to  re- 
place it  with  a  new  concrete  pipe.  Defendant  entered  upon 
the  premises  with  the  express  license  of  the  owner  thereof 
and  proceeded  to  dig  a  trench  to  uncover  the  old  pipe  from 
the  southerly  line  of  the  lot  to  the  house.  This  trenfth  was 
so  dug  in  the  daytime,  plaintiff  having  knowledge  of  the 
diggiJ^^  and  watching  the  men  at  work.  The  trench  was  about 
three  feet  wide  and  from  one  to  three  feet  deep.  The  dirt 
removed  in  digging  was  thrown  up  along  the  street  side. 
There  was  access  to  the  rear  of  the  house  upon  both  sides  of 
it,  but  the  path  habitually  used  extended  along  the  south 
side  where  the  trench  had  been  dug.  Such  were  the  physical 
conditions. 

Plaintiff  was  an  elderly  woman  about  seventy-five  years  of 
age,  but  physically  vigorous.  She  raised  and  tended  a  flock 
of  fifty  or  sixty  chickens,  took  care  of  a  cow,  sold  and  herself 
distributed  the  milk;  she  cooked  her  own  meals,  did  her  own 
housework,  and  was  a  rapid  and  sure  footed  walker.  She 
had  never  been  sick  a  day  in  her  life,  or  if  so  it  was  so  long 
ago  that  she  had  forgotten  it.    Such  is  her  own  testimony. 

About  8  o'clock  of  the  evening  of  the  accident,  it  being 
then  very  dark,  plaintiff  left  her  residence  by  the  back  door 
to  deliver  milk  to  her  neighbors.  She  first  started  to  go 
around  by  the  path  on  the  south  side  of  the  house,  but  re- 
membered the  open  ditch,  and  not  knowing  in  what  condition 
it  was  left  turned  about  and  walked  with  perfect  safety 
around  the  north  side  of  the  house  to  the  street.  Upon  re- 
turning home  a  few  minutes  later,  plaintiff  testified  that  she 
was  in  a  hurry  and  had  forgotten  entirely  about  the  ditch; 
"It  never  entered  my  mind";  "I  never  thought  of  it  until  I 
fell  into  it";  "I  was  in  a  hurry  and  I  walked  right  into  it. 
That  is  the  whole  upshot  of  it.  If  I  had  thought  of  it  I  would 
never  have  walked  into  it." 

Under  this  condition  of  the  evidence  appellant  contends 
that  respondent  as  matter  of  law  brought  about  her  injury 
by  her  own  contributory  negligence  and  is  thus  barred  of  a 
recovery.  Respondent's  position  is  that  whether  or  not  her 
temporary  forgetfulness  which  led  to  and  resulted  in  her  in- 
jury constituted  contributory  negligence  was  a  question  of 
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fact  for  the  jury.  Undoubtedly,  the  general  rule  is  as  laid 
down  in  29  Cyc.  641,  as  follows :  "Whether  an  injured  person 
was  guilty  of  contributory  negligence  in  failing  to  observe 
the  danger  is  usually  for  the  jury  to  determine  under  the 
particular  facts  of  the  case,"  and  in  support  of  this  text 
decisions  of  this  court  are  cited.  It  is  true  also  that  some 
courts  have  declared  that  under  circumstances  similar  to  those 
here  presented  the  question  should  be  referred  to  the  jury. 
In  other  words,  they  have  held  that  temporary  forgetfulness 
of  a  known  danger,  even  without  some  sudden  or  great  dis- 
turbing cause,  does  not  constitute  negligence  as  matter  of 
law.  Of  such  cases  are  Kelly  v.  Town  of  Blackstone  147  Mass. 
448,  [9  Am.  St.  Rep.  730,  18  N.  E.  217] ;  City  of  Meridian 
V.  McBeath,  80  Miss.  485,  [32  So.  52],  and  Collins  v.  City  of 
JanesmUe,  111  Wis.  348,  87  N.  W.  241].  This  last  case,  how- 
ever, recognizes  the  conflict  of  authority  which  exists  upon 
this  proposition,  saying:  "Some  courts  have  held  that  if  a 
person  knows  of  a  dangerous  defect  in  a  sidewalk,  he  is  bound 
at  his  peril  to  remember  it."  {CHlman  v.  Inhabitants  of  Deer- 
field,  15  Gray,  577  ;Bruker  v.  Town  of  Covington,  69  Ind.  35," 
[35  Am.  Sep.  202].)  This  is  the  view  which  has  uniformly 
prevailed  in  this  state.  As  it  is  contributory  negligence  as 
matter  of  law  to  approach  a  railroad  crossing  without  stop- 
ping, or  looking,  or  listening,  so  it  has  been  held  that  momen- 
tary forgetfulness  of  a  danger,  which  forgetfulness  is  not  in- 
duced by  some  sudden  and  adequate  disturbing  cause,  is  it- 
self, as  matter  of  law,  contributory  negligence  barring  a  re- 
covery. The  question  was  first  presented  under  circumstances 
very  similar  to  those  in  the  case  at  bar  in  Davis  v.  California 
Street  R.  R.  Co,,  105  Cal.  131,  [38  Pac.  647].  In  the  Davis 
case  defendant  had  placed  an  iron  rail  to  be  used  in  the  con- 
struction of  its  street-railway  track  in  front  of  the  house  in 
which  plaintiff  lived.  It  had  remained  there  about  four  weeks. 
An  alarm  of  fire  having  been  sounded  in  the  night-time,  plain- 
tiff came  out  of  her  house  and  started  across  the  sidewalk  to 
discover  the  whereabouts  of  the  fire.  She  forgot  the  presence 
of  the  rail,  tripped,  fell,  and  was  injured.  This  court  said: 
"We  quite  agree  with  counsel  for  appellant  that  previous 
knowledge  or  familiarity  with  the  dangerous  place  or  ob- 
struction on  the  highway  was  not  per  se  conclusive  evidence 
of  contributory  negligence  in  failing  to  avoid  it.    In  this  case 
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if  plaintiff's  house  had  been  falling,  rendering  great  haste 
in  escaping  from  imminent  danger  necessary,  the  haste,  ex- 
citement, and  fear  might  reasonably  be  held  sufficient  to  ob- 
literate all  memory  or  thought  of  the  presence  of  the  obstnic- 
tion  on  the  sidewalk.  But  that  is  not  this  case.  No  danger 
could  have  been  apprehended  by  Mrs.  Davis  from  the  fire 
after  she  reached  the  sidewalk,  but  mere  curiosity  induced 
her  to  start  to  go  down  the  street  to  see  where  the  fire  was. 
That  she  forgot  the  presence  of  the  rail  is  not  disputed  in  the 
evidence,  but  that  the  circumstances  justified  her  forgotful- 
ness  and  consequent  want  of  care,  cannot  be  conceded."  Under 
this  state  of  facts  it  was  held  that  as  matter  of  law  plaintiff 
had  been  guilty  of  contributory  negligence.  In  McGraiv  v. 
Friend  etc.  Lumber  Co.,  120  Cal.  574,  [52  Pac.  1004],  a 
pedestrian  walking  on  a  dark  night  along  a  sidewalk  in  pro- 
cess of  repair,  and  knowing  it  to  be  in  a  dangerous  condition, 
sought  to  excuse  himself  from  culpability  for  the  injuries 
which  he  received,  by  showing  that  at  the  moment  of  the  in- 
jury his  attention  was  distracted  by  an  expiring  street  li^ht. 
It  was  held  that  the  question  of  contributory  negligence  under 
those  circumstances  was  one  of  law  for  the  court  and  that  as 
matter  of  law  he  was  guilty  of  such  negligence.  These  and 
other  authorities  are  reviewed  in  Brett  v.  Frank  &  Co.,  153  Cal. 
274,  [94  Pac.  1051],  and  the  reasoning  and  doctrine  upheld 
and  applied  to  the  case  of  an  employee  who  momentarily  for- 
got the  existence  of  a  shaft  hole  into  which  he  fell  and  was 
injured.  In  the  opinion  in  that  case  full  recognition  is  given 
to  the  circumstances  where  pre-occupation  or  forgetfulness  do 
not  bar  a  recovery,  and  it  is  said  but  "there  was  no  sudden 
emergency,  no  stress  of  peril,  no  haste  in  the  performance  of 
the  work.  The  case  does  not  belong  to  the  exceptional  class 
which  we  have  considered." 

The  effort  to  distinguish  the  case  at  bar  from  these  cases 
is  hopeless.  True,  plaintiff  was  aged,  but  if  the  effect  of  age 
was  to  impair  her  faculties  in  any  respect,  common  prudence 
and  the  requirements  of  law  demanded  from  her  the  exercise 
of  care  sufficient  to  make  good  these  defects.  {City  of  Mi 
Vernon  v.  Brooks,  39  111.  App.  426 ;  16  Am.  &  Eng.  Ency.  of 
Law,  p.  400.)  She  was  subjected  to  no  peril,  stress  or  strain ; 
no  haste  was  imposed  upon  her;  no  excuse  for  her  forgetful- 
ness was  shown. 
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The  judgment  and  order  are  therefore  reversed  and  the 
cause  remanded. 

Lorigan,  J.,  and  Melvin,  J.,  concurred. 


[Crim.  No.  1715.    In  Bank.— March  16,  1912.] 
Ex  Parte  J.  B.  GALIVAN,  on  Habeas  Corpus. 

Bahaoads — Operation  of  Tbain  Having  Thbee  Passkngeb  Cabs  and 
Baggage  Car — Only  One  Brakehan  Bequired. — It  is  not  a  viola- 
tion of  section  1  of  the  act  of  February  20,  1911  (Stats.  1911,  p. 
65),  prescribing  the  number  of  persons  to  be  employed  in  the  opera- 
tion of  certain  kinds  of  railroad  trains,  to  operate  a  train  of  three 
ears  carrying  passengers  with  only  one  brakeman,  although  a  bag- 
gage car  may  also  be  attached  thereto. 

Id. — Construction  of  Statute. — The  words  of  such  statute  are  to  be 
construed  in  their  usual,  ordinary,  and  popular  sense,  unless  the 
context  shows  that  they  are  used  in  a  technical  or  arbitrary  sense. 

Id. — Construction  According  to  Bulb  of  Penal  Code. — ^Although  tho 
statute  is  not  a  part  of  the  Penal  Code,  its  provisions  should  be 
construed  in  accordance  with  the  rule  established  by  that  code  for 
its  construction,  that  is»  according  to  the  fair  import  of  its  terms, 
with  a  view  to  effect  its  objects  and  to  promote  justice. 

Id. — Meaning  of  Phrase  "Passenger  Coaches  or  Cars." — In  the  last 
proviso  of  that  section  reading  as  follows:  "on  any  such  train  where 
four  passenger  coaches  or  cars  exclusive  of  railroad  officers'  private 
oars,  or  more  than  four  passenger  coaches  or  cars  are  hauled,  two 
brakemen  instead  of  one  shall  be  employed,"  the  word  "passenger" 
qualifies  both  the  word  "coaches"  and  the  word  "cars,"  and  the 
expression  "passenger  coaches  or  cars"  means  all  ordinary  railroad 
carriages  used  for  the  transportation  of  passes gers. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  directed  to 
the  Sheriff  of  San  Bernardino  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  W.  Camp,  U.  T.  Clotfelter,  and  M.  H.  Reed,  for  Peti- 
tioner. 

B.  B.  Goodcell,  for  Respondent. 
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SHAW,  J. — The  petitioner  asks  to  be  discharged  from  cus- 
tody on  the  ground  that  the  complaint  upon  which  he  was 
arrested  does  not  charge  a  public  offense. 

The  complaint  attempts  to  state  a  violation  of  section  1 
of  the  act  of  February  20,  1911,  prescribing  the  number  of 
persons  to  be  employed  in  the  operation  of  certain  kinds  of 
railroad  trains.  (Stats.  1911,  p.  65.)  The  section  is  as  fol- 
lows :— 

"Sec.  1.  It  shall  be  unlawful  for  any  common  carrier  by 
railroad  in  the  state  of  California  operating  more  than  four 
trains  each  way  per  day  of  twenty-four  hours  on  any  main 
track  or  branch  line  of  railroad  within  this  state  to  run,  or 
permit  to  be  run,  any  passenger,  mail  or  express  train  pro- 
pelled or  drawn  by  steam  locomotive  that  has  not  at  least 
the  following  named  employees  thereon:  One  engineer,  one 
fireman,  one  conductor,  one  brakeman,  one  baggageman ;  pro- 
vided, that  on  any  such  train  upon  which  baggage  is  not  hauled 
a  baggageman  need  not  be  employed;  provided,  further,  that 
on  any  such  train  where  four  passenger  coaches  or  cars  ex- 
clusive of  railroad  officers'  private  cars,  or  more  than  four 
pA!$senger  coaches  or  cars  are  hauled,  two  brakemen  instead 
of  one  shall  be  employed." 

The  Atchison,  Topeka  &  Santa  Fe  Company  operates  a 
railroad  between  the  cities  of  San  Bernardino  and  Los  An- 
geles  and  runs  more  than  four  trains  a  day  each  way  thereon. 
The  charge  against  Galivan  is  that  he  was  the  trainmaster  of 
said  company  and  that,  as  such,  he  did,  on  August  2,  1911, 
willfully  and  unlawfully  aid  and  abet  said  company  in  run- 
ning over  said  railroad  "a  passenger  train  drawn  by  a  steam 
locomotive,  which  train  was  composed  of  one  locomotive,  one 
baggage  car,  and  three  passenger  coaches,  and  had  only  one 
brakeman  employed  thereon. 

The  theory  upon  which  this  charge  was  made  is  that  this 
section  of  the  statute  makes  it*  a  misdemeanor  for  a  common 
carrier  of  the  class  there  described  to  run  a  passenger  train  of 
four  cars  without  two  brakemen,  although  only  three  of  such 
cars  are  passenger  coaches  or  passenger  cars  and  the  other  is  a 
baggage  car,  mail  car,  or  express  car.  It  is  claimed  that  in 
the  clause  of  the  last  proviso  reading  as  follows :  "where  four 
passenger  coaches  or  cars  exclusive  of  railroad  officers'  pri- 
vate cars,  or  more  than  four  passenger  coaches  or  cars  are 
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hauled,"  the  word  "passenger'*  qualifies  the  word  "coaches," 
but  does  not  qualify  the  word  "cars";  that  the  word  "car" 
was  added  to  designate  any  vehicle  attached  to  the  train  not 
embraced  in  the  term  "passenger  coach." 

We  cannot  agree  with  this  proposition.  The  words  of  a 
statute  are  to  be  taken  in  their  usual,  ordinary,  and  popular 
sense,  unless  the  context  shows  that  they  are  used  in  a  techni- 
cal or  arbitrary  sense.  {People  v.  Eddy,  43  Cal.  337,  [13 
Am.  Rep.  143].)  The  provisions  of  the  Penal  Code  are  to 
be  construed  according  to  the  fair  import  of  their  terms,  with 
a  view  to  effect  its  objects  and  to  promote  justice.  (Pen. 
Code,  sec.  4.)  This  act  is  not  a  part  of  the  Penal  Code,  but 
it  may  be  admitted  that  it  is  governed  by  the  same  rule.  Ac- 
cording to  the  usual  rules  of  grammatical  construction,  and  in 
the  ordinary  use  of  the  language,  the  two  words  coaches  and 
cars,  in  the  clause  quoted,  would  be  understood  to  designate 
and  include  all  ordinary  railroad  carriages  used  for  the  trans- 
portation of  passengers.  The  argument  that  this  construction 
would  have  the  bad  effect  of  sanctioning  the  running  of  a 
train  having  one  brakeman,  with  three  passenger  cars,  and 
a  large  number  of  baggage,  mail,  and  express  cars  attached, 
has  little  force.  Such  trains  are  seldom  used.  The  law,  itself, 
permits  the  far  more  frequent  occurrence  of  a  train  with 
eight  or  more  cars  carrying  passengers  and  several  baggage, 
mail,  or  express  cars,  with  only  two  brakemen,  in  which  case 
the  danger  to  human  life,  and  the  number  exposed  thereto, 
would  be  much  greater.  A  passenger  train  with  only  three 
cars  carrying  passengers  is  not  often  accompanied  by  many 
baggage,  mail,  or  express  cars;  usually  with  but  one  or  two. 
It  is  to  be  presumed  that  the  legislature  had  in  mind  the 
usual  and  ordinary  mode  of  operation  and  not  infrequent 
and  occasional  instances.  The  title  of  the  act  declares  that 
its  purpose  was  to  promote  the  safety  of  employees  and  trav- 
elers upon  railroads.  The  subsequent  sections,  2  and  3,  relate 
to  trains  other  than  passenger  trains.  They  are  evidently  di- 
rected especially  to  the  safety  of  the  employees.  Section  1 
relates  only  to  passenger,  mail,  and  express  trains  and  its 
main  object  would  seem  to  be  to  promote  the  safety  of  trav- 
elers. Whether  the  word  "cars''  has  a  broader  signification 
than  the  word  "coach"  or  not,  the  plain  meaning  of  the  pas- 
sage quoted  would  confine  it  to  cars  carrying  passengers^  ex- 
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cepting  officers'  private  cars.  We  see  nothing  in  the  context 
of  the  statute,  or  in  its  purpose  and  object,  that  requires  the 
clause  to  be  given  an  extraordinary,  unusual  or  technical 
meaning.  It  permits  a  train  of  three  cars  carrying  passengers 
to  be  operated  with  only  one  brakeman,  although  a  baggage 
car  may  also  be  attached  thereto.  The  facts  charged  against 
the  petitioner  do  not  constitute  a  public  offense  within  the 
statute. 
Let  the  petitioner  be  discharged. 

Angellotti,  J.,  Sloss,  J.,  Melvin,  J.,  Lorigan,  J.,  and  Hen-, 
shaw,  J.,  concurred. 


[S.  F.  No.  5894.    In  Bank.— March  18,  1912.] 

WILLIAM  RIGBY,  Jr.,  Petitioner,  v.  SUPERIOR  COURT 
OF  MARIN  COUNTY,  Respondent. 

Justice's  Court — Appeal — Time  pob  Filing  Undebtaking — Notice  of 
Appeal. — ^Under  sections  978  and  978a  of  the  Code  of  Civil  Pro- 
cedure, as  amended  in  1909,  the  time  for  filing  an  undertaking  on 
appeal  from  a  justice's  court  does  not  begin  to  run  at  the  time  of 
the  rendition  of  the  judgment.  It  begins  to  run  from  the  time  of 
the  filing  of  the  notice  of  appeal  and  continues  for  five  da^s  after 
the  filing  of  such  notice.  As  such  notice,  under  section  974  of  thac 
code,  may  be  filed  at  any  time  within  thirty  days  after  the  rendition 
of  the  judgment  appealed  from,  it  necessarily  follows  that  the  timo 
for  filing  the  undertaking  does  not  stop  with  the  expiration  of  such 
thirty  days,  as  was  held  to  be  tho  case  prior  to  such  amendments, 
but  may  in  some  cases  be  filed  as  much  as  fire  days  after  the  thirty- 
day  period  has  elapsed. 

Id. — Construction  op  Code  Provisions. — As  the  language  of  those  sec- 
tions are  clear,  and  admit  of  no  other  construction,  the  courts  can- 
not otherwise  interpret  them  for  the  purpose  of  obviating  any  of 
the  supposed  evils  which  the  amendments  were  intended  to  cure. 

Id. — Jurisdiction  op  Appeal — Notice  op  Filing  Undertaking  not 
Essential. — The  giving  of  tho  notice  of  the  filing  of  the  under^ 
taking  to  the  respondent,  as  provided  for  in  section  978a  of  tha« 
code,  is  not  essential  to  the  jurisdiction  of  the  superior  court  of  tho 
appeal.  . 

APPLICATION  for  a  Writ  of  Certiorari  to  review  an 
order  of  the  Superior  Court  of  Marin  County. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Wal.  J.  Tuska,  for  Petitioner. 
George  H.  Harlan,  for  Respondent. 

SHAW,  J.— On  August  31,  1910,  The  Mill  Valley  Roch- 
dale  Company  recovered  a  judgment  against  L.  T.  Parker  in 
the  superior  court  of  Marin  County.  The  action  was  begun 
in  the  recorder's  court  of  the  town  of  Mill  Valley,  a  town  of 
the  sixth  class,  and  that  court  had  given  judgment  for  Parker. 
The  Rochdale  Company  had  appealed  to  the  superior  court. 
On  April  22,  1911,  L.  T.  Parker  served  and  filed  a  notice  of 
motion  to  set  aside  the  judgment  on  the  ground  that  the  ap- 
peal from  the  recorder's  court  was  not  properly  taken  and 
that  therefore  the  superior  court  was  without  jurisdiction  of 
the  case.  The  motion  was  granted  and  on  April  29,  1911, 
the  superior  court  made  an  order  setting  aside  its  former 
judgment  and  dismissing  the  action  for  lack  of  jurisdiction. 
Rigby,  the  plaintiff  in  the  present  proceeding,  is  the  assignee 
of  the  Mill  Valley  Rochdale  Company.  More  than  six  months 
had  passed  after  the  rendition  of  the  judgment  before  the 
application  to  set  it  aside  was  made.  Therefore,  unless  the 
judgment  was  void  for  lack  of  jurisdiction  of  the  cause,  the 
superior  court  had  no  jurisdiction  to  make  the  order  setting 
it  aside.  Asserting  that  the  judgment  was  not  void,  this  pro- 
ceeding in  certiorari  was  begun  by  Rigby  to  annul  the  order 
on  the  ground  that  the  superior  court  had  lost  power  over 
the  case  and  could  not  make  a  valid  order  setting  the  judg- 
ment aside. 

The  judgment  in  the  recorder's  court  was  rendered  on  July 
8,  1910.  The  notice  of  appeal  therefrom  to  the  superior 
court  was  served  on  August  3, 1910,  and  filed  in  the  recorder's 
court  on  August  5,  1910.  The  undertaking  on  said  appeal 
was  not  filed  until  August  10,  1910,  and  no  notice  thereof 
was  given  to  Parker  or  his  attorney  until  August  12,  1910. 
It  is  claimed  that  the  appeal  was  ineflfectual  to  vest  juris- 
diction of  the  cause  in  the  superior  court  for  two  reasons: 
1.  That  the  undertaking,  although  filed  within  five  days  after 
the  filing  of  the  notice  of  appeal,  was  filed  more  than  thirty 
days  after  the  rendition  of  the  judgment;  2.  That  the  giving 
of  a  notice  of  the  filing  of  the  undertaking  is  necessary  to 
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perfect  the  appeal,  and  that  it  was  given  too  late  to  be  of 
any  effect. 

The  validity  of  the  appeal  depends  npon  the  meaning  and 
effect  of  the  amendment  of  1909  to  the  provisions  of  the  code 
on  the  subject.  These  provisions  apply  to  recorder's  courts. 
(Stats.  1905,  p.  73.)  Prior  to  1909  section  974  of  the  Code 
of  Civil  Procedure  provided  that  such  appeals  could  be  taken 
at  any  time  witjiin  thirty  days  after  the  rendition  of  the  judg- 
ment appealed  from,  by  filing. a  notice  of  appeal  with  the 
justice  and  serving  a  copy  thereof  on  the  adverse  party,  and 
section  978  provided  that  such  appeal  would  not  be  effectual 
for  any  purpose  unless  an  undertaking  on  appeal  with  two 
or  more  sureties  be  filed.  These  provisions  were  not  changed 
by  the  amendment.  It  will  be  noted  that  the  time  within 
which  the  undertaking  must  be  filed  was  not  fixed  by  the 
terms  of  the  code.  It  was  silent  on  that  point.  Nevertheless, 
in  a  series  of  decisions  it  had  been  established  that  the  under- 
taking must  be  filed  within  thirty  days,  or  the  appeal  would 
be  ineffectual  and  void.  {Coker  v.  Superior  Court,  58  Cal. 
178;  Ddzell  v.  Superior  Court,  67  Cal.  454,  [7  Pac.  910]; 
Hall  V.  Superior  Court,  68  Cal.  25,  [8  Pac.  509] ;  Duterte  v. 
Superior  Court,  84  Cal.  536,  [24  Pac.  284] ;  McKeen  v.  Naugh- 
ion,  88  Cal.  466,  [26  Pac.  354].) 

The  legislature  of  1909  amended  section  978  and  added 
a  new  section,  numbered  978a,  to  the  Code  of  Civil  Procedure. 
The  only  material  amendment  of  978  consisted  of  the  omission 
of  the  final  sentence  relating  to  the  subject  of  exceptions  to 
the  sureties  and  the  justification  of  sureties.  This  sentence, 
with  some  important  additions  on  which  the  decision  of  this 
case  depends,  was  re-enacted  as  section  978a.  It  reads  as 
follows: 

"The  undertaking  on  appeal  must  be  filed  within  five  days 
after  the  filing  of  the  notice  of  appeal  and  notice  of  the  filing 
of  the  undertaking  must  be  given  to  the  respondent.  The 
adverse  party  may  except  to  the  sufficiency  of  the  sureties 
within  five  days  after  the  filing  of  the  undertaking,  and  un- 
less they  or  other  sureties  justify  before  the  justice  or  judge 
within  five  days  thereafter,  upon  notice  to  the  adverse  party, 
to  the  amounts  stated  in  their  affidavits,  the  appeal  must  be 
regarded  as  if  no  such  undertaking  had  been  given." 

1.  The  main  argument  in  support  of  the  first  objection  is 
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that  the  clause  of  section  978a,  declaring  that  the  undertaking 
"must  be  filed  within  five  days  after  the  filing  of  the  notice 
of  appeal,"  does  not  enlarge  the  time  for  filing  such  under- 
taking as  fixed  by  the  decisions  above  cited,  and  that  it  must 
be  filed  within  the  thirty  days,  as  before,  regardless  of  the  time 
of  filing  the  notice  of  appeal.  That  is  to  say,  applying  this 
theory  to  the  present  case,  as  the  thirty  days  from  July  8th, 
expired  on  August  7th,  the  filing  of  the  notice  of  appeal  on 
August  5th,  two  daj^  before  the  expiration  of  the  period, 
did  not  extend  the  time  for  filing  the  undertaking  to  August 
10th,  but  that  it  still  remained  necessary  to  file  it  on  or  before 
August  7th,  notwithstanding  the  clause  quoted. 

We  cannot  agree  to  this  proposition.  The  decisions  above 
cited  were  made  when  the  code  contained  no  provision  as  to 
the  time  for  filing  the  undertaking.  It  then  provided  only 
that  the  appeal  must  be  taken  "within  thirty  days  after  the 
rendition  of  the  judgment,"  that  an  appeal  "is  taken  by  filing 
a  notice  of  appeal"  and  serving  the  same  (sec.  974) ,  but  that 
such  appeal  would  be  ineflfectual  unless  the  undertaking  was 
filed.  (Sec.  978.)  As  the  appeal  was  to  be  taken  within 
thirty  days  and  could  not  be  eflPectively  taken  without  filing  an 
undertaking,  and  no  time  was  expressly  fixed  within  which 
the  latter  must  be  filed,  it  followed  as  a  fair  inference,  from 
the  provisions  as  a  whole,  that  the  undertaking  must  be  filed 
within  the  period  fixed  for  the  taking  of  the  appeal.  This 
at  least  was  a  permissible  construction  of  an  ambiguous  stat- 
ute. But  if  the  code  at  that  time  had  contained  an  express 
provision  stating  the  period  within  which  the  undertaking 
"must  be  filed,"  as  it  now  does,  it  cannot  be  doubted  that  the 
court  would  have  followed  the  express  and  clear  language,  as 
it  was  bound  to  do,  and  would  not  have  resorted  to  inferences 
contrary  to  that  provision.  The  omission  is  now  supplied, 
the  time  is  stated  clearly  and  unequivocally,  and  it  is  not 
for  the  court  to  enlarge  or  curtail  it  by  unnecessary  construc- 
tion. The  time  for  filing  the  undertaking  does  not  begin  to 
run,  as  before  it  was  construed  to  begin,  at  the  time  of  the 
rendition  of  the  judgment.  Another  event,  the  filing  of  the 
notice  of  appeal,  now  fixes  the  beginning  of  the  period.  There 
being  nothing  to  the  contrary  in  the  code,  it  necessarily  fol- 
lows that  the  time  does  not  stop  with  the  thirty  days,  but  in 
all  cases  it  continues  for  five  days  after  the  filing  of  the 
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notice  of  appeal,  whenever  that  may  be,  notwithstanding  the 
fact  that  this  may  in  some  cases  permit  the  filing  of  the 
undertaking  as  much  as  five  days  after  the  thirty-day  period 
has  elapsed.  The  filing  of  the  undertaking  was  not  then  and 
is  not  now  made  a  part  of  the  process  of  taking  tha  appeal. 
That  process  was  complete  when  the  notice  of  appeal  was 
served  and  filed.  But  it  was  subject  to  lapse  and  become  null 
unless  the  condition  subsequent  occurred  within  the  time  pre- 
scribed. A  similar  lapse  may  occur  now,  but  the  time  for 
the  happening  of  the  condition  subsequent  depends  upon  a 
different  event,  an  event  which  may  extend  it  for  five  days 
after  the  expiration  of  the  time  fixed  for  the  serving  and 
filing  of  the  notice  of  appeal.  This,  we  think,  is  the  clear 
meaning  and  effect  of  the  present  provisions  of  the  code  on 
the  subject. 

It  is  further  argued  that  a  consideration  of  the  evils  which 
the  amendment  was  intended  to  cure  shows  that  there  was  no 
intention  to  change  the  established  rule  that  all  the  steps  in 
the  proceeding  to  perfect  the  appeal  must  be  taken  within 
the  thirty  days.  Under  the  law  as  it  was,  the  order  of  the 
several  steps  and  the  time  that  separated  them  was  immaterial, 
provided  they  all  occurred  within  the  thirty  days.  A  party 
might  file  his  notice  of  appeal  on  the  day  of  the  judgment  and 
delay  the  filing  of  the  undertaking  until  the  thirtieth  day.  The 
adverse  party  would  have  to  be  in  frequent  communication 
with  the  justice  during  this  thirty  days,  to  see  that  the  five  days 
for  excepting  to  the  sureties  did  not  elapse,  if  he  would  avoid 
having  a  straw  bond  imposed  upon  him.  Doubtless  the  removal 
of  this  evil  was  one  of  the  objects  sought  and  perhaps  the  prin- 
cipal one.  But  we  do  not  see  how  this  fact  can  have  the 
effect  of  shortening  the  time  allowed  by  the  amendment  for 
the  filing  of  the  undertaking.  It  is  a  matter  to  be  fixed  by 
the  legislature,  and  when  it  has  done  so  in  clear  language, 
the  necessity  for  interpretation  by  the  courts  ceases.  The 
code  now  prevents  a  delay  of  more  than  five  days  after  the 
filing  of  the  notice  of  appeal.  This,  evidently,  was  the  evil 
to  be  obviated.  The  decision  of  the  district  court  of  appeal  of 
the  first  district  in  Regan  v.  Superior  Court,  14  Cal.  App. 
572,  [114  Pac.  53,  72],  is  contrary  to  the  views  here  expressed 
on  this  point,  and  it  is  to  be  considered  as  overruled. 

2.  The  notice  of  the  filing  of  the  undertaking  cannot  b« 
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held  to  be  jurisdictional,  unless  the  statute  so  declares,  either 
expressly  or  by  reasonable  implication.  Section  974  declares 
how  an  appeal  is  to  be  taken.  Notice  of  the  filing  of  the 
undertaking  is  no  part  of  the  process  there  prescribed.  Sec- 
tion 978  provides  that  an  undertaking  on  appeal  must  be 
filed  and  that  unless  it  is  filed,  the  appeal  is  "not  effectual  for 
any  purpose."  Section  978a  provides  that  "notice  of  the 
filing  of  the  undertaking  must  be  given  to  respondent."  It 
does  not  specify  whether  such  notice  is  to  be  given  before  the 
filing  or  after  the  filing,  nor  within  what  time,  nor  whether 
it  is  to  be  written  or  oral.  No  action  by  respondent  is  made 
to  depend  upon  or  follow  the  giving  of  this  notice.  The  ex- 
ception to  the  sureties  seems  to  have  no  direct  relation  to  or 
connection  with  this  notice.  It  may  be  taken  before  or  after 
any  formal  notice  of  the  filing  of  the  undertaking,  provided  it 
is  taken  within  five  days  after  such  filing.  There  is  no  declara- 
tion that  the  failure  to  give  this  notice  will  render  the  appeal 
ineffectual,  or  that  it  will  affect  the  appeal  in  any  manner.  The 
right  of  appeal  is  clearly  given  and  the  mode  of  taking  it  is 
clearly  fixed  by  section  974.  In  view  of  the  express  declaration 
of  section  978  that  if  the  undertaking  is  not  filed  the  appeal 
becomes  ineffectual  for  any  purpose,  the  absence  of  any  such 
provision  with  respect  to  the  failure  to  give  notice  of  such 
filing  is  significant,  and  it  indicates  that  there  was  no  inten- 
tion to  make  such  notice  necessary  to  the  validity  of  the  ap- 
peal. It  is  true,  the  last  clause  of  section  978a  provides  that 
if  sureties  fail  to  justify,  after  exception  taken,  the  appeal 
shall  thereupon  be  forfeited.  Forfeitures  are  not  favored, 
and  the  provisions  conferring  the  right  of  appeal  and  pre- 
scribing the  procedure  are  remedial  and  should  not  be  unduly 
hampered  with  constructive  restrictions  which  will  cast  doubt 
upon  the  jurisdiction  of  the  appellate  court.  For  these  rea- 
sons we  conclude  that  the  giving  of  this  notice  is  not  juris- 
dictional. The  district  court  of  appeal  of  the  second  district, 
in  a  well  considered  opinion,  hold  to  the  same  view.  {Jeffries 
V.  Superior  Court,  13  Cal.  App.  193,  [109  Pac.  147].)  We 
approve  the  reasoning  of  that  opinion. 

It  follows  that  the  superior  court  had  jurisdiction  of  the 
cause  on  appeal,  that  its  judgment  for  the  plaintiff  was  not 
void,  and  consequently,  that  the  order  setting  aside  that  judg- 
ment was  beyond  the  power  of  that  'court  and  is,  itself,  void. 
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It  is  therefore  ordered  that  the  order  of  the  superior  court 
of  Marin  County,  made  on  April  29,  1911,  purporting  to  set 
aside  its  judgment  rendered  on  August  31,  1910,  in  the  action 
of  Mill  Valley  Rochdale  Company  v.  L.  T.  Parker,  be  and  the 
same  is  hereby  annulled. 

Henshaw,  J.,  Melvin,  J.,  and  Beatty,  C.  J.,  concurred. 


[S.  F.  No.  5770.    Department  Two.— March  18,  1912.] 

PATRICK  McKENNA  et  al.,   Appellants,  v.  MARY  Mc- 
KENNA  et  al..  Respondents. 

Undue  Influkncb — Pleading — Sufficiency  of  Complaint — Setting 
Aside  Assignment  of  Bank  Deposit. — In  an  action  to  set  aside 
the  gift  or  assignment  of  a  savings  bank  deposit  on  account  of  the 
undue  influence  of  the  assignee,  the  complaint,  as  against  a  general 
demurrer,  states  a  cause  of  action,  if  it  alleges  excessive  infirmities 
of  mind  and  body  of  the  assignor,  specific  false  representations  by 
the  assignee,  and  the  successful  accomplishment  of  a  fraud  growing 
out  of  this  alleged  undue  influence  in  inducing  the  assignor  to 
execute  the  gift  and  assignment  without  an  understanding  of  the 
act. 

Id.— How  Undue  Influence  Should  Be  Alleged. — ^In  pleading  undue 
infiuence  it  is  not  sufficient  merely  to  state  the  nature  of  the  unduo 
influence,  but  the  facts  should  be  alleged  with  certainty  and  ex- 
pressly connected  with  the  transaction  sought  to  be  invalidated. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Costello  &  Costello,  and  A.  W.  Brouillet,  for  Appellants. 

Breen  &  Kelly,  for  Respondents. 

HENSHAW,  J. — A  general  demurrer  to  the  second  amend- 
ed complaint  was  sustained;  plaintiffs,  declining  to  amend, 
suffered  judgment,  and  from  that  judgment  prosecute  this 
appeal.     The  action  was  to  avoid  a  gift  or  assignment  of 
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twenty-eight  hundred  dollars  on  deposit  in  the  Hibemia 
Savings  &  Loan  Society,  the  property  of  Catherine  Styles  or 
Catherine  McKepna,  which  moneys,  shortly  before  her  death, 
she  gave  to  defendant  Mary  McKenna  through  the  medium 
of  an  assignment  of  her  bank  book.  It  is  alleged  that  Cath- 
erine Styles  was  at  the  time  74  years  of  age  and  so  greatly 
enfeebled  in  mind  as  to  have  become  "childish,  and  unable 
at  times  to  talk  or  to  knowingly  understand  the  ordinary 
affairs  of  life,  or  to  understand  or  to  transact  business" ;  that 
she  was  living  with  Mary  McKenna;  that  plaintiffs  were 
relatives  and  next  of  kin  of  Catherine  Styles  and  had  been 
upon  terms  of  friendly  relationship  with  her;  that  Mary 
McKenna,  for  the  purpose  of  inducing  the  deceased  Catherine 
Styles  to  make  this  assignment,  falsely  and  fraudulently  repre- 
sented to  her  that  the  plaintiffs  willfully  neglected  her  and 
were  without  natural  affection  for  her,  and  that  their  only 
object  in  maintaining  friendly  relations  with  her  was  for  the 
purpose  of  sharing  in  the  disposition  of  her  property.  The 
known  falsity  of  these  statements  is  charged  against  Mary 
^IcKenna.  It  is  further  alleged  that  Catherine  McKenna, 
besides  being  infirm  of  mind  and  body,  was  without  education, 
could  not  read  or  write,  and  while  thus  enfeebled  was  induced 
by  Mary  McKenna  to  make  her  cross  to  the  assignment  by 
way  of  affixing  her  signature  thereto ;  that  Catherine  McKen- 
na, when  she  so  made  her  cross  as  a  subscription  to  the  as- 
signment, did  not  know  or  understand  the  contents  of  the 
insti'ument,  and  did  not  know  or  understand  the  significance 
of  the  act  which  she  was  induced  to  perform,  and  finally 
that,  save  for  this  influence  so  exercised  by  Mary  McKenna 
over  this  debilitated  mind,  she  would  not  have  executed  the 
purported  assignment.  In  support  of  the  judgment  thus  ob- 
tained, respondents  cite  a  list  of  authorities  from  this  state, 
with  the  declaration  that  they  show  that  in  pleading  undue 
influence  it  is  not  sufficient  merely  to  state  the  nature  of  the 
undue  influence,  but  the  facts  should  be  alleged  with  certainty 
and  expressly  connected  with  the  transaction  sought  to  be 
invalidated;  allegations  that  influence  was  overpowering,  or 
that  a  party  was  unable  to  resist,  without  an  allegation  of 
the  facts  supporting  such  conclusions,  are  not  sufficient.  It  is 
further  declared  that  these  authorities  show  that  undue  in- 
fluence, to  invalidate  a  transaction,  must  amount  to  force  or 
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coercion  destroying  the  free  agency  as  to  such  transaction, 
and  that  the  exercise  of  such  undue  influence  upon  the  very 
transaction  must  be  shown.  All  this  is  quite  true.  Still  we 
think  that  the  complaint  states  sufficient  facts  to  pass  a  gen- 
eral demurrer.  In  Estate  of  McDevitt,  95  Cal.  17,  [30  Pac. 
101],  it  is  said:  "I  think  the  concluding  sentence,  'that  at 
said  date,  and  while  in  said  condition,  and  unable  to  resist 
the  importunities  of  said  Andrew,  deceased  made  his  mark 
to  said  pretended  will,'  sufficiently  connects  the  alleged  undue 
influence  with  the  testamentary  act."  In  Motz  v.  Motz,  136 
Cal.  558,  [69  Pac.  294],  there  will  be  found  a  discussion  of 
the  ease  with  which  an  aged  person  of  impaired  physical  and 
mental  powers  may  be  coerced  by  the  "secret  machinations 
and  importunities  of  designing  persons  who  in  the  guise  of 
love  and  friendship  have  surrounded  him  and  administered  to 
his  wants  as  life  and  reason  have  gradually  ebbed  away." 
In  Estate  of  Sheppard,  149  Cal.  219,  [85  Pac.  312],  relied 
upon  by  respondents,  the  allegation  was  that  Mrs.  Eeed  '*when 
the  mind  of  said  Joseph  Sheppard  was  weak  and  enfeebled 
from  the  infirmities  of  age  and  disease,  continued  to  repeat 
and  continued  to  prejudice  and  unduly  influence  the  said 
Joseph  Sheppard  against  your  petitioner."  There  was  in  that 
case  no  allegation  of  any  facts  as  to  the  nature,  character,  or 
form  of  the  undue  influence,  or  the  charges  or  accusations 
against  the  petitioner  which  were  assumed  to  have  coerced 
the  testator's  mind.  In  the  pleading  before  us  there  are  the 
infirmities  of  the  mind  and  body  of  the  deceased  alleged,  the 
false  representations  are  specifically  set  forth,  and  the  suc- 
cessful accomplishment  of  a  fraud  growing  out  of  this  alleged 
undue  influence  in  inducing  Catherine  McKenna  to  execute 
a  gift  and  assignment,  without  an  understanding  of  her  act. 
The  judgment  appealed  from  is  therefore  reversed,  with 
directions  to  the  trial  court  to  overrule  the  demurrer,  with 
leave  to  the  defendants  to  answer  within  such  time  as  may 
to  the  said  court  seem  advisable. 

Melvin,  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[S.  P.  No.  6086.— In  Bank.— March  21,  1912.] 

E.  J.  BOUST  et  al,  Petitioners,  v.  SUPERIOR  COURT  OP 
THE  COUNTY  OP  KERN,  Respondent. 

[S.  F.  No.  60»7.    In  Bank.— March  21,  1912.] 

E.  J.  BOUST  et  al..  Petitioners,  v.  SUPERIOR  COURT  OP 
THE  COUNTY  OP  KERN,  Respondent. 

JuDGMiNT— Duty  of  CouiiT  to  Ck>Bss€T  Clbbical  Mispbision — Omis- 
sion OF  Namss  of  Defendants — ^Mandamus  to  Goicpsi^  Ameni>- 
MENT. — Where  a  judgment  as  first  entered  in  an  action  of  forcible 
entry  and  detainer  fails,  as  the  result  of  a  clerical  misprision,  to 
name  the  defendants  against  whom  it  was  rendered,  it  is  the  dutj 
of  the  trial  court  to  amend  it  in  conformity  with  the  facts,  so  that 
it  will  properly  designate  such  defendants.  The  amendment  may 
be  made  either  before  or  after  an  appeal  from  the  judgment  has 
been  finally  determined,  and  if  the  trial  court  refuses  to  make  the 
correction,  mandamus  will  lie  to  enforce  it. 

Id. — Effect  of  General  Judgment  on  Pleadings— Defendants  with- 
out Counsel. — A  general  judgment  on  the  pleadings  operates 
against  all  the  defendants  before  the  court,  including  those  who  at 
the  time  it  was  ordered  were  unrepresenteil  by  counsel. 

Id. — Failube  to  Overrule  Demurrer — Appeal  by  Demurrants  from 
Judgment — Consent  to  Dismissal  of  Appeal. — A  defendant, 
whose  demurrer  to  the  complaint  had  never  been  determined,  and 
who  had  appealed  from  the  judgment  on  the  pleadings  .and  after- 
wards consented  to  a  dismissal  of  the  appeal,  cannot  be  heard  to 
complain  of  the  insertion  of  his  name  in  the  corrected  entry  of  the 
judgment. 

Id. — Judgment  Duly  Made  in  Open  Court — Collateral  Attack.— 
Whero  the  judgment  as  entered  recites  that  the  things  therein  con- 
tained were  "ordered,  adjudged  and  decreed,"  it  shows  upon  its  f&c<i 
that  it  was  duly  made,  and  in  a  proceeding  in  mandamtu  to  compel 
its  amendment  by  the  insertion  of  the  names  of  the  proper  defend- 
ants, it  cannot  be  collaterally  attacked  by  showing  that  it  was  not 
made  in  open  court. 

APPLICATIONS  for  Writs  of  Mandamus  directed  to  the 
Superior  Court  of  Kern  County.     Paul  W.  Bennett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Jas.  W.  Bell,  and  Bell  &  Ingalls,  for  Petitioners. 
W.  E.  So  Relle,  and  C.  L.  Claflin,  for  Relspondent. 

MELVIN,  J. — These  are  two  petitions  for  writs  of  man- 
damvus  in  eases  so  similar  that  we  need  discuss  only  one  of 
them,  applying  our  reasoning  to  both.  In  ease  "S.  P.  No. 
6087"  there  is  an  application  for  mandate  to  be  directed  to 
the  superior  court  of  Kern  County  for  the  insertion  nunc 
pro  tunc  as  of  September  28,  1911,  in  the  caption  and  in  the 
body  of  a  certain  judgment  of  the  names  of  a  number  of 
defendants,  and  commanding  that  an  alias  writ  of  restitution 
issue  in  accordance  with  such  amended  judgment. 

The  action  in  which  the  above  mentioned  judgment  was 
issued  was  one  in  forcible  entry  and  detainer.  A  demurrer 
in  the  names  of  all  of  the  defendants  was  filed  and  after  its 
amendment  was  overruled.  Subsequently  P.  Katz  and  Julia 
Miller,  who  had  been  served  with  summons  under  fictitious 
names,  filed  a  demurrer  signed  by  one  of  the  attorneys  who 
had  theretofore  appeared  for  the  defendants.  This  demurrer 
was  never  formally  heard  by  the  court.  The  defendants 
answered,  entitling  their  pleading  "E.  J.  Boust  et  al.,  vs. 
W.  E.  So  Relle,  C.  A.  Stubblefield,  et  al.,"  and  later,  without 
leave  of  court,  left  with  the  clerk  a  so-called  amended  answer. 
They  then  sought  the  court's  permission  regularly  to  file 
this  amended  pleading,  but  their  motion  in  that  behalf  was 
never  finally  disposed  of.  After  the  overruling  of  the  amend- 
ed demurrer,  the  attorneys  who  had  appeared  at  the  argu- 
ment thereof  withdrew,  under  the  court's  permission,  from 
the  representation  of  several  defendants.  The  plaintiffs  in 
the  action  (petitioners  here)  moved  for  a  judgment  on  the 
pleadings,  and  after  a  hearing  of  their  motion  the  court  grant- 
ed it.  The  judgment  which  followed  was  entitled  in  the 
abbreviated  form,  referring  to  defendants  as  *'C.  A.  Stubble- 
field  et  al."  In  the  body  of  the  judgment  as  entered  the 
defendants  were  not  designated  by  their  names.  From  this 
judgment  an  appeal  was  taken.  The  notice  of  appeal  named 
a  number  of  defendants,  including  four  of  those  whom  the 
attorneys  had  theretofore  declared  that  they  had  ceased  to 
represent.  In  the  body  of  the  document  was  a  recital  that 
"the  defendants  in  the  above  entitled  action"  and  also  certain 
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defendants  who  had  been  served  with  summons  under  fictitioiui 
names  (including  Miller  and  Katz  whose  demurrer  remained 
undecided)  appealed  from  the  judgment.  This  appeal  was 
dismissed  by  written  consent  of  an  attorney  of  record  for 
defendants  on  November  20,  1911.  On  November  27,  1911, 
these  petitioners  made  a  motion  in  the  superior  court  of 
Kern  County,  that  the  judgment  as  entered  should  be  amended 
by  inserting  the  names  of  the  defendants  against  whom,  in 
truth  and  in  fact,  the  judgment  was  ordered,  and  that  said 
names  should  be  placed  in  the  record  nunc  pi'o  tunc  as  of 
September  28,  1911,  the  date  of  the  granting  of  the  motion 
for  judgment  on  the  pleadings.  This  motion  was  denied. 
The  clerk  of  the  court  refused  to  issue  a  writ  of  restitution 
except  in  a  form  following  the  judgment  as  entered.  Such 
writ  was  issued. 

Petitioners  contend  that  the  failure  to  insert  the  names  of 
the  defendants  in  full  in  the  judgment  was  a  clerical  mis- 
prision which  the  court  was  bound  to  correct  upon  proper 
application.  It  was  held  many  years  ago  by  this  court  that 
where  a  judgment  as  first  entered  failed  to  name  the  defend- 
ants who  were  personally  liable  for  a  debt,  but  the  record  did 
show  who  they  were,  the  court  might  at  any  time  amend  the 
judgment  in  such  manner  that  it  should  properly  designate 
such  defendants.  (Leviston  v.  Swan,  33  Cal.  484.)  We  know 
of  no  departure  from  the  principle  of  that  decision.  Indeed 
this  court  has  always  displayed  the  utmost  liberality  in  per- 
mitting such  amendments  in  the  furtherance  of  justice,  and 
will  of  course  require  them  to  be  made  for  like  purpose  when 
the  superior  court  has  refused  to  perform  a  plain  duty.  The 
power  of  the  court  to  correct  an  entry  of  judgment  so  that  it 
may  accurately  express  the  judgment  declared  by  the  court 
may  be  exercised  either  before  or  after  an  appeal  has  been 
finally  determined,  provided,  of  course,  that  the  amendment 
does  not  affect  substantial  rights  of  the  defendant,  but  con- 
sists in  the  rectifying  of  a  clerical  mistake  appearing  on  the 
face  of  the  record.  (City  and  County  of  San  Francisco  v. 
Brown^  153  Cal.  651,  [96  Pac.  281] ;  Fallon  v.  Brittan,  84  Cal. 
514,  [24  Pac.  381] ;  Fay  v.  Stubenrauch,  141  Cal.  575,  [75 
Pac.  174] ;  Boiling  <&  Son  v.  Speller,  96  Ala.  271,  [11  So. 
300].)  That  the  court  below  should  be  required  by  manda- 
niAts  to  correct  the  entry  of  judgment  so  that  it  may  conform 
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with  the  facts  admits  of  little  doubt.  The  only  question  re- 
maining is  whether  or  not  such  correction  should  include  all  of 
the  names  of  original  defendants  that  are  proposed  by  peti- 
tioners. 

The  attorneys  for  respondent  contend  that,  in  any  events 
the  judgment  should  not  include  the  names  of  Katz  and  Miller, 
whose  demurrer  was  never  decided,  and  those  of  the  parties 
whom  they  had  ceased  to  represent  at  the  proceedings  in  the 
lower  court.  The  obvious  answer  to  this  is  that  all  of  these 
parties  were  before  the  court,  no  matter  who  represented 
them,  and  the  general  judgment  operated  against  all  of  them. 
The  entry  of  judgment  against  the  two  demurrants  before  de- 
cision of  the  demurrer  could  in  no  event  be  more  than  mere 
error,  and  as  they  were  parties  to  the  appeal  which  was  dis- 
missed by  their  consent,  they^  cannot  be  heard  to  complain  be- 
cause the  corrected  entry  of  judgment  shall  contain  their 
names.  If  the  unrepresented  defendants  were  improperly 
included  in  the  judgment  by  reason  of  lack  of  notice  or  other 
cause,  that  was  error  which  might  have  been  corrected  on 
appeal,  or  perhaps  set  right  by  appropriate  proceeding  in 
equity.  They  were  before  the  court  and  the  judgment  general 
in  its  terms  applied  to  them.  The  judgment  should  be  cor- 
rected by  inserting  in  the  caption  and  the  body  thereof  the 
names  of  those  defendants  who  appeared  by  demurrer  as 
shown  in  the  record  before  us.  The  judgment,  as  we  have 
said,  was  sufficiently  general  in  its  terms  to  include  all  of  these 
parties.  Indeed,  all  but  three  or  four  of  them  formally  ap- 
pealed from  it  and  through  their  attorney  consented  to  the 
dismissal  of  the  appeal. 

Respondent  complains  that  the  proposed  form  of  the  new 
entry  of  judgment  which  in  the  petition  we  are  asked  to  adopt, 
differs  in  phraseology  from  the  original,  and  that  it  contains 
names  not  warranted  by  the  record.  We  find  no  material 
variation  in  the  language  between  this  and  the  original  entry, 
and  the  names  that  the  petitioners  ask  to  have  inserted  are 
those  of  parties  who  formally  appeared  at  some  stage  of  the 
case  prior  to  the  entry  of  judgment.  We  do  not  think  that 
the  proposed  form  is  essentially  different  from  one  that  the 
court  might  draft  of  its  own  motion  upon  inspection  of  the 
records.  Oay  v.  Torrance,  145  Cal.  153,  [78  Pac.  540],  cited 
in  behalf  of  respondent,  is  not  at  all  in  point.    In  that  case 
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the  writ  was  refused  because  part  of  the  relief  desired  was  the 
adoption  of  an  offered  bill  of  exceptions  containing  some  rele- 
vant affidavits  and  others  which  were  wholly  improper. 

There  is  no  force  in  the  argument  that  because,  according 
to  the  answer,  the  judgment  was  not  made  in  open  court,  it 
cannot  now  be  corrected.  The  judgment  as  entered  recites 
that  certain  things  were  "ordered,  adjudged  and  decreed" — 
words  appropriate  to  a  judgment  duly  given  by  proper  au- 
thority at  the  proper  place.  Upon  its  face  it  was  duly  made, 
and  it  cannot  now  be  successfully  attacked  collaterally.  In 
Norwood  V.  Kenfield,  34  Cal.  331,  and  Carpenter  v.  Nu4ter, 
127  Cal.  64,  [59  Pac.  301],  cited  by  respondent,  the  matter  of 
the  proper  place  of  transacting  judicial  business  was  directly 
involved  in  the  appeals.  Those  cases  are,  therefore,  not  au- 
thority for  respondent's  position  here. 

A  number  of  other  arguments  are  made  by  respondent 
which  might  have  been  available  by  the  defendants  in  the  dis- 
cussion of  their  case  on  appeal,  but  these  have  no  place  in  this 
proceeding. 

Our  attention  is  called  to  an  alleged  discrepancy  between 
the  area  of  land  mentioned  in  one  of  the  complaints  and  that 
set  forth  in  the  judgment  in  said  case ;  but  this  matter  is  not 
in  issue  as  it  appears  neither  in  the  petition  for  the  writ  nor 
the  answer  thereto. 

What  has  been  said  in  this  opinion  applies  also  to  case  "S. 
F.  No.  6086." 

Let  the  writs  issue  as  prayed. 

Lorigan,  J.,  Angellotti,  J.,  Henshaw,  J.,  and  Shaw,  J.,  con- 
curred. 


[Crim.  No.  1880.    In  Bank.— March  22,  1912.] 

THE  PEOPLE,  Respondent,  v.  HERMAN  F.  SCHLOTT, 

Appellant. 

Patient  and  Child — Divorce — Decree  Bequirino  Father  to  Support 
Child  Awarded  to  Mother — Willful  Failure  to  Support  Pun- 
ishable Under  Section  270  of  Penal  Code. — Where  a  decree  of 
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divorce  coDtains  a  valid  provision  requiring  the  father  to  continue 
to  contribute  to  the  support  of  a  minor  child  "whose  custody  is 
awarded  to  the  mother,  he  may  be  convicted,  under  section  270  of 
the  Penal  Code,  for  willfully  omitting,  vnthout  lawful  excuse,  tu 
furnish  such  child  with  necessary  food,  clothing,  shelter,  and  medi- 
cal attendance,  ho  having  the  ability  to  do  so.  (Selfridge  v.  Paxian, 
145  Cal.  713,  distinguished.) 
Id. — DrvoBCE  Decree  may  Bequisb  Father  to  Support  Children 
Awarded  to  Mother. — Section  139  of  of  the  Civil  Code  empowers 
the  court  in  a  divorce  decree  to  compel  the  father  to  support  his 
children  after  being  deprived  of  their  custody.' 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refusing 
a  new  trial.    William  P.  Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  J.  Burke,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  J.  Charles  Jones,  Deputy 
Attorney-General,  C.  M.  Fickert,  District  Attorney,  and  Fred 
L.  Berry,  Assistant  District  Attorney,  for  Respondent, 

BEATTY,  C.  J. — The  defendant  was  charged  under  section 
270  of  the  Penal  Code  with  willfully  omitting,  without  lawful 
excuse,  to  furnish  his  minor  child  with  necessary  food,  cloth- 
ing, shelter,  and  medical  attendance,  he  having  the  ability  so 
to  do.  Upon  his  trial  he  was  found  guilty,  his  motion  for  a 
new  trial  was  overruled,  and  a  sentence  of  fine  and  imprison- 
ment imposed.  This  judgment  and  order  were  affirmed  by  the 
district  court  of  appeal  (11  Cal.  App.  Dec.  594).  One  of  the 
grounds  upon  which  a  reversal  of  the  judgment  had  been 
claimed  was  the  fact  that  the  custody  of  the  child  had  been 
awarded  to  its  mother  in  a  divorce  proceeding  whereby,  it 
was  contended,  the  defendant  had  been  relieved  of  all  obliga- 
tion to  provide  for  its  support.  This  point,  however,  was 
found  to  be  unsupported  by  the  record,  which  contained  no 
evidence  of  the  divorce,  and  for  that  reason  alone  its  lejral 
sufficiency  was  left  undecided.  Subsequently,  upon  petition 
of  the  defendant,  and  consent  of  the  attorney-general  to  a  cor- 
rection of  the  record,  a  rehearing  was  granted  by  the  district 
court  of  appeal,  where  on  April  10,  1911,  the  judgment  and 
order  of  the  superior  court  were  reversed  upon  the  sole  ground 
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that  the  care  and  custody  of  the  child  having  been  awarded 
to  the  mother  by  the  decree  of  divorce  the  defendant  was  no 
longer  under  any  obligation  to  provide  for  its  support  (12 
Cal.  App.  Dec.  523).  The  attorney-general  thereupon  peti- 
tioned this  court  for  a  rehearing,  which  was  granted  for  the 
sole  purpose  of  further  considering  the  effect  of  the  decree  of 
divorce — the  court  being  entirely  satisfied  with  the  opinion  of 
the  district  court  of  appeal  as  to  other  assignments  of  error. 

The  defendant,  in  support  of  his  contention  as  to  the  effect 
of  the  decree  awarding  the  custody  of  his  child  exclusively  to 
its  mother,  relies  principally  upon  section  196  of  the  Civil 
Code,  and  upon  the  construction  which  he  claims  was  given 
it  by  the  court  in  Self  ridge  v.  Paxton,  145  Cal.  713,  [79  Pac. 
425] ;  and  it  is  upon  the  supposed  authority  of  that  case  that 
the  decision  of  the  district  court  of  appeal  sustaining  his  con- 
tention is  placed. 

It  is  true  that  Justice  McFarland,  delivering  the  opinion  of 
the  court  in  Self  ridge  v.  Paxton,  says  that  the  "Civil  Code, 
commencing  with  section  193,  under  the  caption  of  Parent  and 
Child,  clearly  'establishes  the  law'  respecting  the  rights,  duties 
and  liabilities  which  arise  out  of  that  relation,  and  the  law 
touching  the  question  involved  in  the  case  at  bar  is  found  in 
sections  196  and  207."  He  then  quotes  those  sections  and  pro- 
ceeds to  say:  "By  these  sections  the  duty  to  support  a  child 
and  the  liability  to  the  third  person  for  necessaries  furnished 
to  it  are  clearly  confined  to  the  parent  entitled  to  the  custody 
of  the  child  and  having  it  'under  his  charge,'  and  no  such 
liability  attaches  to  a  parent  who  has  been  deprived  of  such 
custody  and  charge."  All  of  this  was  a  perfectly  true  state- 
ment of  the  law  "touching  the  question  involved  in  the  -case 
at  bar,"  but  is  entirely  too  broad  a  statement  for  application 
to  this  case.  The  case  of  Self  ridge  v.  Paxton  was  this :  Pax- 
ton and  wife  had  been  divorced,  and  the  custody  of  their  little 
daughter  had  been  awarded  to  the  mother.  The  decree  con- 
tained no  provision  requiring  Paxton  to  support  his  daughter 
or  contribute  to  her  support  probably  because  he  had  agreed 
with  his  wife  to  pay  liberally  for  her  support,  an  agreement 
which  he  had  faithfully  observed.  Self  ridge  had  rendered 
valuable  medical  service  to  the  daughter  at  the  request  of  the 
mother  and  with  knowledge  of  the  terms  of  the  decree.  This 
being  the  case  it  was  true  that  the  rights  of  the  parties  were 
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defined  and  limited  by  sections  196  and  207  of  the  Civil  Code 
which  read  as  follows:  "(196)  The  parent  entitled  to  the 
custody  of  a  child  must  give  him  support  and  education  suit- 
able to  his  circumstances.  If  the  support  and  education  which 
the  father  of  a  legitimate  child  is  able  to  give  are  inadequate, 
the  mother  must  assist  him  to  the  extent  of  her  ability. 

"(207)  If  a  parent  neglects  to  provide  articles  necessary 
for  his  child  who  is  under  his  charge,  according  to  his  circum- 
stances a  third  person  may  in  good  faith  supply  such  neces- 
saries, and  recover  the  reasonable  value  thereof  from  the 
parent.*' 

There  is,  however,  a  wide  difference  between  this  case  and 
Self  ridge  v.  Paxton.  This  defendant,  by  the  decree  divorcing 
his  wife,  was  required  to  pay  her  fifty  dollars  a  month  for  the 
support  of  herself  and  their  child,  and  this  he  has  willfully 
and  without  lawful  excuse  omitted  to  do,  in  consequence  of 
which  the  mother  has  been  without  means  to  provide  necessary 
food,  clothing,  etc.,  for  the  child,  of  whose  custody  he  has  been 
deprived,  presumably  for  good  cause.  If  then  the  provision 
of  the  decree  requiring  the  payment  of  this  alimony,  partly 
for  the  support  of  the  child,  is  valid,  we  have  a  case  in  which 
a  parent  is  not  freed  from  the  obligation  to  support  his  child 
by  being  deprived  of  its  custody  and  charge.  That  this  pro- 
vision of  the  decree  is  valid  cannot  be  doubted.  It  is  directly 
authorized  by  section  139  of  the  Civil  Code,  and  needs  no 
other  authority.  If  it  did  authority  could  be  found  in  the 
opinion  of  the  court  in  Ex  Parte  Miller  (109  Cal.  644,  [42 
Pac.  428] ),  in  which  Justice  McFarland  concurred,  and  in  the 
concurring  opinion  of  Justice  Temple  which  he  quotes  with 
approval  in  Self  ridge  v.  Paxion.  In  Ex  Parte  MiUer,  the 
court  was  overruling  what  was  decided  in  Hunfs  case  (104 
Cal.  355,  [37  Pac.  206] ) ,  where  it  was  declared  that  a  parent 
could  not  be  deprived  of  the  custody  of  his  child  for  abuse  of 
parental  authority  by  a  summary  proceeding,  but  only  in  a 
civil  action  as  prescribed  by  section  203  of  the  Civil  Code. 
Much  that  was  said  in  the  main  opinion  in  Ex  Parte  Miller 
by  Justice  Harrison  and  all  that  was  said  in  the  concurring 
opinion  by  Justice  Temple  was  for  the  purpose  of  confuting 
the  opinion  in  the  Hunt  case  as  to  the  intention  of  the  legis- 
lature in  adopting  said  section  203.  To  do  this  they  each  con- 
tended, and  the  court  held,  that  the  only,  or  at  least  the  main, 
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purpose  of  that  section  was  to  give  a  right  of  action  by  which 
a  child  might  be  emancipated  from  the  control  of  his  parent 
and  at  the  same  time  enforce  the  obligation  of  the  parent  to 
support  him,  contrary  to  the  implication  of  section  196.  The 
passage  in  Justice  Temple's  opinion  peculiarly  applicable  to 
this  case  is  the  following :  *'In  cases  of  divorce  and  in  contro- 
versies between  the  parents  in  regard  to  the  custody  of  chil- 
dren, other  sections  provide  for  the  support  of  the  children 
(Civ.  Code,  sees.  137,  199),  but,  in  no  other  case  except  as 
provided  in  section  203  has  the  court  the  power  to  deprive  the 
parent  of  his  authority  and  yet  hold  him  liable  for  the  main- 
tenance of  his  child  according  to  his  condition." 

This  paragraph  in  Judge  Temple's  opinion  contains  a  plain 
declaration  that  section  137  of  the  Civil  Code  (mistakenly 
cited  or  printed  when  section  139  was  intended)  does  empower 
the  courts  in  cases  of  divorce  to  compel  a  parent  to  support  his 
children  after  being  deprived  of  their  custody.  The  passage 
quoted  by  Justice  McFarland  in  Self  ridge  v.  Pdxton  applied 
to  the  case  then  before  the  court — a  case  in  which  the  parent 
had  been  deprived  of  the  custody  of  his  child  in  a  summary 
proceeding  in  which  the  court  had  no  power  to  compel  him  to 
continue  to  support  her — and  it  was  aptly  cited  in  support  of 
the  judgment  in  a  case  where  the  trial  court  having  the  dis- 
cretion to  order  a  continuance  of  support  by  the  father,  had 
found  no  occasion  to  do  so.  It  is  utterly  foreign  to  a  case  like 
this  in  which  the  decree  of  divorce  contains  a  valid  provision 
requiring  the  father  to  continue  to  contribute  to  the  support 
of  a  child  whose  custody  is  awarded  to  the  mother. 

The  judgment  and  order  of  the  superior  court  are  affirmed. 

Angellotti,  J.,  Shaw,  J.,  Lorigan,  J.,  Melvin,  J.,  and  Hen- 
shaw,  J.,  concurred. 

Behearing  denied. 
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[S.  F.  No.  6062.    In  Bank.— March  22,  1912.] 

In   the   Matter   of   the    Estate    of    SAMUEL    M.    WEST, 

Deceased. 

Appeal  in  Probate. — Ohdek  Setting  Aside  Osdek  Confirming  Sals  of 
Land  is  Appealable. — An  order  setting  aside  a  prior  order  con- 
firming the  sale  of  land  belonging  to  the  estate  of  a  deceased  per- 
son is  in  legal  effect  an  order  against  directing  the  sale  or  convey- 
ance of  real  property,  within  the  meaning  of  subdivision  3  of  section 
963  of  the  Code  of  Civil  Procedure,  and  is  appealable. 

Id.^Legal  Effect  Determines  Appealabiutt  of  Order. — ^The  appeal- 
ability of  an  order  is  determined  not  by  what  its  form  may  be,  but 
by  its  legal  effect,  and  as  the  legal  effect  of  such  order  is  to  deter- 
mine against  the  right  of  the  purchaser  to  whom  the  sale  was  con- 
firmed to  an  order  directing  a  sale  and  conveyance,  the  right  to 
appeal  therefrom  is  secured  to  such  purchaser  under  that  subdi- 
vision and  section  of  the  Code  of  Civil  Procedure. 

MOTION  to  dismiss  an  appeal  from  an  order  of  the  Superior 
Court  of  the  City  and  County  of  San  Francisco  setting  aside 
a  previous  order  confirming  the  sale  of  land  belonging  to  the 
estate  of  a  deceased  person.    J.  V.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Joseph  P.  Lucey,  for  Appellant. 

Cooper,  Gray  &  Cooper,  for  Eespondent. 

LORIGAN,  J. — On  a  sale  and  return  and  hearing  thereon 
the  superior  court  made  an  order  on  June  27,  1911,  confirm- 
ing the  sale  of  certain  real  property  of  the  estate  to  the 
O'Brien  &  Kiernan  Realty  Company. 

On  August  29,  1911,  the  court  after  notice  to  the  parties 
interested  and  a  hearing,  entered  an  order  in  which  it  recited 
that  the  return  of  sale  of  said  property  theretofore  made  by 
the  executors  showed  that  the  said  property  was  sold  to  one 
Frank  M.  Scoonover  for  the  sum  of  eleven  thousand  dollars, 
or  for  the  sum  of  seven  thousand  dollars  cash,  he  to  pay  a 
mortgage  of  four  thousand  dollars  and  accrued  interest 
amounting  to  the  sum  of  one  hundred  dollars  due  to  the  French 
Savings  Bank;   that  on  the  hearing  on  such  return  the  court 
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purported  to  make  an  order  confirming  the  sale  of  said  prop- 
erty to  the  O'Brien  &  Kieman  Realty  Company  for  the  sum 
of  $11,800;  that  it  now  appeared  in  making  said  order  ap- 
proving the  sale  to  the  O'Brien  &  Kiernan  Realty  Company 
the  court  acted  without  its  jurisdiction  and  without  power  for 
the  reason  that  the  bid  of  said  Frank  M.  Scoonover  was  not 
raised  ten  per  cent  as  required  by  law  and  that  the  order  of 
June  27,  1911,  confirming  the  sale  to  said  O'Brien  &  Kiernan 
Realty  Company  was  in  excess  of  the  jurisdiction  of  the  court. 
After  making  these  recitals  it  was  then  "adjudged  and  de- 
creed that  the  said  order  so  ipade  confirming  the  sale  to  said 
O'Brien  &  Kieman  Realty  Company,  a  corporation,  is  void 
and  was  at  all  times  void  and  of  no  effect  and  the  same  is 
hereby  annulled  and  set  aside." 

An  appeal  was  taken  by  the  O'Brien  &  Kieman  Realty  Com- 
pany to  this  court  from  said  order  and  the  respondent  moves 
to  dismiss  the  appeal  on  the  ground  that  the  order  appealed 
from  is  not  one  of  the  orders  enumerated  in  subdivision  3  of 
section  963  of  the  Code  of  Civil  Procedure  from  which  an 
appeal  may  be  taken. 

The  subdivision  of  that  section  provides  that  an  appeal  in 
probate  proceedings  may  be  taken  from  an  order  "against 
or  in  favor  of  directing  the  partition,  sale,  or  conveyance  of 
real  property,"  and  it  is  under  this  provision  of  the  section 
that  appellant  bases  his  right  to  appeal. 

The  claim  of  the  respondent  is  that  the  order  from  which 
the  appeal  is  prosecuted  is  not  an  order  directing  the  sale  or 
conveyance  of  real  property ;  that  it  is  simply  an  order  setting 
aside  an  order  of  confirmation  of  sale  and  that  an  order  set- 
ting aside  an  order  is  not  one  of  the  orders  enumerated  in  the 
subdivision  of  the  section  from  which  an  appeal  may  be 
taken. 

Counsel  for  appellant,  resisting  the  motion,  relies  on  the 
cases  of  In  re  Pearsons,  98  Cal.  603,  [33  Pac.  451],  and  Estate 
of  Leonis,  138  Cal.  194,  [71  Pac.  171],  which  he  claims 
directly  sustain  his  right  of  appeal.  But  these  cases  are  not 
in  point.  In  the  Pearsons  case  the  appeal  was  directly  from  an 
order  confirming  a  sale  and  directing  a  conveyance  and  in  the 
Leonis  case,  while  the  point  was  made  that  an  order  setting 
aside  an  order  of  sale  was  not  an  appealable  order  the  court 
found  it  unnecessary  to  pass  upon  that  question. 

CLXII  Cal.— 12 
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The  exact  point  now  made  has  never  been  heretofore 
directly  presented  for  consideration  but  we  are  satisfied  that 
an  order  setting  aside  a  prior  order  of  confirmation  is  in 
clear  legal  eflPect  an  order  against  directing  the  sale  or  con- 
veyance- of  property  and  appealable. 

On  this  motion  we  have  before  us  only  the  order  of  the 
court  appealed  from  which,  in  terms,  sets  aside  the  order  of 
confirmation  of  the  sale  to  appellant.  But  the  statute  re- 
quires (Code  Civ.  Proc,  sec.  1554)  that  in  making  the  order 
confirming  the  sale,  the  court  shall  in  the  order  also  direct 
a  conveyance  to  the  purchaser  and  it  is  to  be  presumed  that 
the  court  followed  the  law  and  in  addition  to  confirmation 
expressly  directed  the  conveyance  to  the  appellant.  However, 
for  present  purposes,  whether  there  was  an  express  direction 
for  a  conveyance  or  not  is  not  of  particular  importance ;  there 
was  an  order  of  confirmation  which  necessitated  a  conveyance 
to  the  appellant  as  the  result  of  confirmation  and  which  the 
order  appealed  from  attempted  to  set  aside.  Under  this  order 
the  appellant  acquired  an  absolute  right,  if  the  order  was  valid 
(and  of  course  on  this  motion  we  cannot  consider  that  ques- 
tion), to  a  conveyance  from  the  executors.  If  the  order  had 
directed  the  sale  and  conveyance  in  the  proceedings  for  con- 
firmation to  any  other  bidder  for  the  property  than  appellant, 
the  latter  would  have  had  a  right  to  appeal  from  it  as  an  order 
against  directing  a  conveyance  in  its  favor  or  in  favor  of  the 
other  bidder.  After  having.made  an  order  for  a  sale  and  con- 
veyance in  favor  of  appellant  the  court  makes  a  subsequent 
order  vacating  such  former  order.  If  this  latter  order  is  not 
one  against  directing  a  sale  and  conveyance  to  appellant  what 
was  its  substantial  effect  t  It  is  of  no  consequence  that  this 
order  is  in  form  an  order  setting  aside  an  order  of  confirma- 
tion. The  question,  as  affecting  a  right  of  appeal  is  not  what 
the  form  of  the  order  may  be  but  what  is  its  legal  effect.  The 
plain  legal  effect  of  the  order  involved  here  is  a  determination 
against  the  right  of  the  appellant  to  an  order  directing  a  sale 
and  conveyance  to  it,  and  as  this  is  clearly  its  legal  effect  the 
right  to  appeal  therefrom  is  secured  under  the  subdivision 
and  section  of  the  code  relied  on  by  appellant. 

Counsel  for  respondent,  while  conceding  that  the  point 
raised  now  has  not  been  heretofore  directly  decided  by  this 
court,  claims  that  under  the  decisions  respecting  analogous 
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orders,  a  right  of  appeal  from  an  order  sach  as  is  involved 
here  is  denied.  He  cites  Estate  of  Johnson  v.  Tyson,  45  Cal. 
257;  Estate  of  Calahan,  60  Cal.  233;  Estate  of  Hickey,  121 
Cal.  378,  [53  Pac.  818],  and  others,  but  as  these  cases  directly 
referred  to  are  claimed  by  him  to  be  more  particularly  in 
point,  they  alone  will  be  considered  and  discussed. 

In  the  Tyson  case  the  widow  of  the  deceased  filed  a  petition 
to  have  a  homestead  set  apart  to  her.  Before  any  order  was 
made  respecting  the  homestead  the  probate  court  entered  an 
order  dismissing  all  the  proceedings  subsequent  to  the  filing  of 
the  petition.  The  widow  appealed  from  this  order,  basing 
her  right  of  appeal  on  the  provisions  of  the  then  Probate  Act 
(sec.  297)  which  allowed  an  appeal  from  an  order  "for  or 
against  setting  apart  property,"  etc.,  for  the  widow.  The 
appeal  was  dismissed,  this  court  holding  that  the  order  com- 
plained of  did  not  amount  to  an  order  either  "for  or  against 
setting  apart  property";  that  the  proceedings  were  still  pend- 
ing before  the  probate  court  on  the  petition  for  a  homestead. 
This  case  has  no  application  here  because  here  an  order 
directing  a  sale  and  conveyance  had  been  made  and  if  that 
order  was  valid  there  was  nothing  pending  before  the  court 
when  the  subsequent  order  was  made  setting  aside  the  previous 
order. 

The  other  two  cases  cited  relate  to,  in  one  case  an  appeal 
from  an  order  vacating  a  decree  of  distribution  and  settle- 
ment of  a  final  account,  and  the  other  vacating  a  prior  order 
settling  a  final  account,  and  it  was  held  that  these  orders  were 
not  appealable  because  not  one  of  the  orders  enumerated  in 
the  code  from  which  an  appeal  could  be  taken.  As  to  appeals 
in  those  matters  the  code  provided  that  they  might  be  taken 
from  orders  "settling  an  account"  or  "refusing,  allowing,  or 
directing  distribution,"  and  it  was  held  that  an  order  vacating 
an,  order  was  not  enumerated  in  the  subdivision  of  the  section 
as  an  order  from  which  an  appeal  could  be  taken.  But  neither 
do  either  of  these  two  cases  dispose  adversely  of  a  right  to 
appeal  from  the  order  here  in  question.  While  it  is  not  an 
answer  to  the  claim  of  respondent  now  made,  it  may  be  said 
that  no  criticism  could  be  placed  on  the  rulings  in  the  above 
cases  because  in  holding  that  an  appeal  from  an  order  setting 
aside  an  order  in  these  particular  probate  matters  the  appel- 
lant attempting  to  prosecute  them  suffered  in  no  substantial 
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respect.  Notwithstanding  a  court  may  set  aside  an  order  of 
distribution  or  an  order  settling  a  final  account,  and  there 
may  be  no  provision  for  appeal,  this  is  only  a  temporary  delay 
of  relief.  Final  accounts  must  be  ultimately  settled  and  dis- 
tribution ultimately  ordered  and  if  a  party  is  still  aggrieved 
he  can  appeal  from  the  order  as  finally  made  and  obtain  the 
same  relief  that  he  could  have  secured  had  an  appeal  from 
the  order  setting  aside  the  order  been  allowed  him.  We  do 
not,  however,  pretend  to  sustain  our  conclusion  that  the  order 
from  which  this  appeal  is  taken  is  an  appealable  order  by  an 
attempt  to  differentiate  the  orders  in  the  cases  cited  from  the 
order  at  bar  on  any  such  ground.  The  cases  cited  in  our 
judgment  simply  have  no  application  whatever.  The  rulings 
in  them  are  based  upon  the  fact  that  the  code  prescribed 
specifically  the  orders  from  which  the  appeal  might  be  taken 
and  that  no  provision  was  made  for  an  appeal  from  an  order 
setting  aside  an  order  settling  accounts  or  ordering  distribu- 
tion. 

But  the  question  here  is  not  whether  there  is  any  express 
provision  for  an  appeal  from  an  order  setting  aside  an  order 
but  what  was  the  character  of  the  order  from  which  the 
appeal  is  taken.  It  was  certainly  an  order  setting  aside  an 
order,  but  the  question  is  while  such  in  form  what  was  its 
legal  effect  t  No  appeal  is  allowed  in  terms  from  an  order 
confirming  or  refusing  to  confirm  a  sale.  The  subdivision  says 
nothing  about  confirmation.  The  right  of  appeal  which  is 
given  is  from  an  order  in  favor  of  or  against  directing  a  sale 
or  conveyance  which  in  probate  proceedings  follows  on  a 
hearing  for  confirmation  of  a  sale.  But  confirmation  of  a  sale 
is  not  mentioned  and  hence  the  fact  that  an  order  is  in  form 
an  order  setting  aside  an  order  of  confirmation  of  a  sale  is 
immaterial.  The  right  to  appeal  is  determined  by  the  legal 
effect  of  the  order,  not  its  form,  and  as  the  order  here  in 
question  is  in  legal  effect  an  order  against  directing  a  sale 
and  conveyance  to  appellant,  it  had  a  right  to  appeal  there- 
from. 

In  addition  to  the  authorities  cited  counsel'for  respondent 
claims  that  the  only  effect  of  the  order  setting  aside  the  prior 
order  of  confirmation  in  favor  of  the  appellant  was  to  allow 
further  proceedings  to  be  taken  by  the  court  and  that  when 
subsequently  the  court  again  proceeded  in  the  matter  and 
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made  an  order  directing  a  sale  and  conveyance  to  Frank  M. 
Scoonover,  the  appellant  could  appeal  from  that  order  as  a 
final  order  in  the  confirmation  proceeding  and  under  such  ap- 
peal obtain  all  the  relief  he  claims  under  the  appeal  here  taken. 
But  there  is  nothing  in  the  record  as  to  any  subsequent  action 
of  the  court  after  it  set  aside  the  order  of  sale  in  favor  of  appel- 
lant and  it  would  not  aflfect  the  present  question  if  there  was. 
If  the  original  order  directing  a  sale  and  .conveyance  to  the 
appellant  was  valid  the  appellant  had  acquired  a  vested  right 
to  a  conveyance  and  the  court  could  make  no  subsequent  order 
which  would  defeat  that  right. 

Nor  can  appellant's  right  of  appeal  from  the  order  in  ques- 
tion be  made  to  depend  upon  any  subsequent  act  of  the  court 
in  the  matter.  No  further  proceedings  upon  the  return  of 
sale  under  which  confirmation  in  behalf  of  the  appellant  was 
made  might  ever  be  taken.  The  executors  and  Scoonover 
might  have  abandoned  further  proceedings  under  it  or  the 
court  have  directed  another  sale.  If,  on  the  other  hand, 
subsequent  proceedings  were  had  and  a  sale  of  the  property 
confirmed  to  Scoonover  or  to  any  one  else  the  right  of  appellant 
to  appeal  from  that  subsequent  order  would  not  afford  it  the 
same  relief  as  could  be  obtained  on  an  appeal  from  the  order 
setting  aside  the  prior  order  directing  a  sale  and  conveyance 
to  it.  An  appeal  from  the  order  setting  aside  the  sale  and 
conveyance  to  it  from  which  this  appeal  is  taken  would  de- 
termine directly  the  right  of  the  appellant  to  a  conveyance 
under  the  original  order  in  the  confirmation  proceeding.  If 
it  was  relegated  to  an  appeal  from  a  subsequent  order  which 
might  direct  a  sale  and  conveyance  to  Scoonover  or  some  one 
else  if  such  an  appeal  were  successfully  maintained  it  would 
determine  only  that  the  order  directing  the  sale  to  Scoonover 
or  some  other  person  was  invalid.  It  would  not  determine 
directly  the  question  that  the  confirmation  to  appellant  which 
the  court  attempted  to  set  aside  was  valid  and  it  is  the  right 
to  have  that  question  determined  directly  which  is  given  under 
the  subdivision  of  the  section  when  the  order  setting  aside  an 
order  of  confirmation  is  in  legal  effect  an  order  ''against  direct- 
ing ...  a  sale  or  conveyance"  in  its  favor. 

The  motion  to  dismiss  the  appeal  is  denied. 

Heushaw,  J.,  Melvin,  J.,  and  Beatty  C.  J.,  concurred. 
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[S.  F.  No.  5746.    In  Bank.— March  22,  1912.] 

MERCED  OIL  MINING  COMPANY  (a  Corporation),  THE 
GREAT  NORTHERN  OHj  COMPANY,  PlaintiflEs,  and 
C.  H.  CASTLE,  Plaintiff  and  Respondent,  v.  R.  L.  PAT- 
TERSON et  al.,  Appellants. 

Placer-Minino  Location — Oil  Claim  Located  by  Eight  Associates — 
Conveyance  of  Segregated  Portion — ^Rights  Passing  to  Geantsb 
Before  Discovery. — Where  eight  associates,  who  had  made  a  con- 
solidated location  under  the  placer-mining  laws/ of  one  hundred  and 
flixtj  acres  of  vacant,  unoccupied  mineral  lands  of  the  United 
States  as  an  oil  claim,  and  who  were  in  possession  thereof  and  en- 
gaged in  the  work  of  development  to  discover  oil  thereon,  in  a  certain 
designated  and  described  portion  thereof,  make  a  conveyance  of  all 
their  interest  in  a  segregated  portion  to  an  outsider,  before  the 
location  had  been  perfected  hj  a  discovery  of  oil,  such  conveyance 
operates  to  give  to  the  grantee  all  of  the  rights  which  the  grantors 
formerly  held  in  the  land  covered  thereby,  that  is,  the  right  to  pos- 
session  against  all  illegal  intrusions,  while  he  is  in  possession  dili- 
gently prosecuting  his  work  of  discovery,  and  the  right  to  obtain  a 
perfected  location  by  a  sufficient  discovery  while  so  continuing  in 
possession. 

Id. — ^Law  of  Case. — The  foregoing  rule,  established  by  the  decision  on 
a  prior  appeal  herein,  became  the  law  of  the  case  as  to  the  parties 
thereto  claiming  under  separate  conveyances  of  such  character  from 
the  associates. 

Id.— Buus  Established  One  of  Property.— Whatever  argument  may  be 
made  against  such  rule,  it  must  be  held,  so  far  as  the  courts  of  this 
state  are  concerned,  to  be  a  rule  of  property  from  which  a  departure 
should  not  now  be  made. 

Id. — Conveyance  of  Segregated  Portion  fob  Mere  Money  Considera- 
tion—Effect AS  to  Bemaining  Portion  of  Claim. — If  the  segre- 
gated portion  of  the  location  was  absolutely  conveyed  by  the 
associates  for  a  mere  money  consideration,  the  portion  so  conveyed 
would  be  thenceforth  held  as  a  separate  and  independent  claim,  with- 
out further  connection  in  any  way  with  the  remaining  portion,  with 
the  result  that  a  subsequent  discovery  upon  the  portion  conveyed 
would  not  redound  to  the  benefit  of  such  remaining  portion  and  thus 
bo  sufficient  to  validate  and  perfect  the  location  of  tho  owners 
thereof,  and  that  work  done  and  money  expended  upon  the  portion 
conveyed  would  not,  as  to  the  remaining  land,  be  a  sufficient  com- 
pliance with  the  laws  of  the  United  States  requiring  the  perform- 
ance annually  of  work  of  a  certain  value. 

Id.— Agreement  that  Work  Done  on  Segregated  Portion  Shall 
Inure  to  Entire  Claim. — Upon  tho  other  band,  if  as  a  part  of  Ui9 
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consideration  for  the  conveyance  of  the  segregated  portion,  it  was 
understood  and  agreed  between  the  associates  and  their  grantee  that 
the  labor  done  and  money  expended  upon  the  portion  conveyed 
should  operate  for  the  benefit  of  the  land  remaining  in  the  posses- 
sion of  the  associates,  snch  effect  would  be  legally  given,  and,  in 
turn,  the  value  of  the  work  and  the  resulting  discovery  would  re- 
dound to  the  benefit  of  all  subsequent  grantees  of  the  associates  of 
the  remaining  portion.  The  findings  and  evidence  clearly  bring 
this  case  within  the  foregoing  rule. 

Id. — Location  bt  Assogutss  an  ENTisKrY — Agbeemknt  to  Maintain 
Entibsty  or  Location  ro&  Pubpobes  of  Wobk. — Such  a  mineral 
location  made  by  an  association  of  eight  persons  being  but  a  single 
location  and  not  eight  separate  locations,  is  to  be  treated  as  an 
entirety  under  one  location  for  all  purposes  of  marking  boundaries, 
doing  assessment  work,  expenditure  for  patent,  and  discovery  of 
oil,  and  but  a  single  diewovery  is  all  that  is  required  to  support  it. 
The  associates  may  maintain  this  condition  of  entirety  for  twch  pur- 
fOiU,  for  the  benefit  of  themselves  and  their  successors,  notwith- 
standing their  conveyance  of  a  segregated  portion,  where  an  agree- 
ment to  that  effect  with  their  grantee  was  a  part  of  the  considera- 
tion for  the  conveyance. 

Id. — ^Possbssion  by  Subsbquent  Gbantei  ot  Bbmainino  Pobtion — As- 
sBBSiiXNT  Wobk  Atteb  Discovzby. — ^After  such  entire  location  had 
been  perfected  by  a  discovery  of  oil  on  the  segregated  portion  so 
conveyed  by  the  associates,  the  actual  personal  possession  by  a 
subsequent  grantee  of  a  remaining  part  of  the  claim  was  not  essen- 
tial to  the  protection  of  his  rights,  where,  during  each  year  since  the 
discovery,  the  necessary  assessment  work  was  done  by  the  grantee  of 
the  portion  first  conveyed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    Qeorge  E.  Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

N.  C.  Coldwell,  and  E.  A.  Williams,  for  Appellants. 

Prank  H.  Short,  P.  B.  Cook,  and  L.  L.  Cory,  for  Respond- 
ents. 

ANGELLOTTI,  J.— This  is  an  appeal  by  defendants,  upon 
the  judgment-roll,  from  a  judgment  in  favor  of  plaintiff 
C.  H.  Castle  against  the  defendants,  adjudging  him  to  be  the 
owner  and  entitled  to  the  possession  of  forty  acres  of  mineral 
land  (the  mineral  being  oil),  being  the  south  half  of  the 
north  half  of  the  southeast  quarter  of  section  22,  township 
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19  S.,  range  15  E.,  M.  D.  B.  &  M.  The  case  was  before  us  on 
a  former  appeal  involving  a  judgment  against  defendants  in 
favor  of  Castle  for  said  land  and  also  in  favor  of  the  Merced 
Oil  Mining  Company  for  the  north  half  of  the  south  half  of 
said  southeast  quarter  of  said  section,  the  action  having  been 
dismissed  as  to  the  Great  Northern  Oil  Company.  The  judg- 
ment was  affirmed  as  to  said  Merced  Oil  Mining  Company, 
and  reversed  as  to  Castle  {Merced  Oil  Mining  Co.  v.  Patier- 
son  et  al.,  153  Cal.  624,  [96  Pac.  90].)  The  action  was  thus 
terminated  as  to  said  company.  A  retrial  was  had  between 
plaintiff  Castle  and  the  defendants,  resulting  in  the  judgment 
appealed  from. 

A  very  general  statement  of  the  material  facts  appearing 
on  the  former  appeal  is  essential  to  a  proper  understanding 
of  the  question  presented.  In  May,  1899,  one  Spinks  and 
seven  associates  had  entered  upon  and  located  under  the 
placer-mining  laws,  for  the  purpose  of  exploring  for  oil,  the 
whole  of  the  southeast  quarter  of  said  section  22,  the  same 
being  vacant,  unoccupied  mineral  lands  of  the  United  States, 
complying  with  all  the  requirements  of  the  law  in  regard  to 
the  making  of  such  selection,  and  thenceforth  proceeding  with 
the  work  of  development.  In  January,  1900,  they  conveyed 
in  severalty  to  the  Merced  Oil  Mining  Company  the  portion 
claimed  by  such  company.  In  February,  1900,  they  conveyed 
in  severalty  to  Castle  the  portion  claimed  by  him.  The  Mer- 
ced etc.  Company  duly  prosecuted  the  work  of  discovery  on 
the  portion  conveyed  to  it,  and  in  September  or  October, 
1900,  made  a  sufficient  discovery  of  oil.  This  was  the  first 
and  only  discovery  ever  made  on  said  southeast  quarter.  The 
defendants  claimed  under  an  entry  and  attempted  location  of 
said  southeast  quarter  made  in  1904,  Castle  never  having 
taken  possession  of  the  part  conveyed  to  him  nor  done  any 
development  work  thereon.  This  action  was  commenced  June 
24,  1904. 

The  case  thus  presented  as  to  both  plaintiffs  then  before  the 
court  the  question  of  the  effect  of  a  conveyance  of  all  the 
interest  of  eight  associates,  who  had  made  a  consolidated  loca- 
tion of  one  hundred  and  sixty  acres  as  an  oil  claim,  and  who 
were  in  possession  thereof  and  engaged  in  the  work  of  develop- 
ment to  discover  oil  thereon,  in  a  certain  designated  and  de- 
scribed portion  thereof,  by  such  associates  to  an  outsider, 
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before  the  location  had  been  perfected  by  a  discovery  of  oil. 
It  was  squarely  held  that  such  a  conveyance  is  operative  to 
give  to  the  grantee  all  of  the  rights  which  the  grantors 
formerly  held  in  the  land  covered  thereby.  This  much,  of 
course,  was  essential  to  the  adjudication  in  favor  of  the  Mer- 
ced Oil  Mining  Company,  which  had  taken  possession  of  the 
forty  acres  covered  by  the  conveyance  to  it,  and  thenceforth 
had  prosecuted  development  work  thereon  to  a  discovery. 
The  court  said :  "No  doubt  may  be  entertained  thtft  a  convey- 
ance such  as  this  may  be  made,  and  that  the  effect  of  such 
conveyance,  if  such  be  its  expressed  intent,  is  to  surrender 
to  the  grantee  all  of  the  rights  which  the  grantors  formerly 
enjoyed,"  that  is,  the  right  to  possession  against  all  illegal 
intrusions,  while  he  is  in  possession  diligently  prosecuting  his 
work  of  discovery,  and  the  right  to  obtain  a  perfected  location 
by  a  sufficient  discovery  while  so  continuing  in  possession. 
Such  a  conveyance  before  discovery  is  not  an  abandonment  of 
the  claim  as  to  the  portion  conveyed,  in  the  sense  that  such 
portion  is  removed  from  the  protection  of  the  original  location 
as  a  source  of  the  right  to  possession.  The  portion  so  con- 
veyed is  not  by  force  of  the  conveyance  rendered  vacant  and 
unoccupied  mineral  land,  open  for  a  new  entry.  To  this  ex- 
tent certainly  the  law  of  the  case  is  established  by  the  decision 
on  the  prior  appeal,  not  only  as  to  the  Merced  Oil  Mining 
Company,  but  also  as  to  Castle,  for  the  question  involved  is 
one  of  the  questions  necessarily  presented  as  to  both  of  said 
plaintiffs.  The  opinion  determines  this  question  in  favor  of 
both  said  plaintiffs  in  the  manner  we  have  indicated,  and  the 
views  expressed  thereon  at  that  time  thus  became  the  law  of 
the  case,  binding  on  the  lower  court  on  the  retrial  and  binding 
upon  us  upon  this  appeal. 

Were  the  question  an  open  one,  however,  we  see  no  good 
reason  warranting  us  in  declaring  a  different  rule.  The  de- 
cision was  in  line  with  the  earlier  case  of  MiUer  v.  Clirisman, 
140  Cal.  440,  [98  Am.  St.  Rep.  63,  73  Pac.  1083,  74  Pac. 
444].  The  latter  case,  it  is  true,  was  limited  to  the  effect  of 
conveyances  of  undivided  interests  among  the  associates 
themselves.  But  so  far  as  this  matter  is  concerned,  we  see  no 
difference  in  principle  between  such  conveyances  and  a  con- 
veyance by  the  associates  to  an  outsider  of  either  an  undivided 
interest  or  a  segregated  portion.    Such  objections  as  may  be 
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made  on  the  score  of  public  policy  or  the  policy  of  the  mining 
laws  of  the  United  States  would  appear  to  apply  equally  to 
either.  It  was  said  in  Miller  v.  Chrisman,  140  Cal.  440,  [98 
Am.  St.  Kep.  63,  73  Pac.  1083,  74  Pac.  444] :  "We  cannot 
perceive  why  these  rights  (the  rights  of  associates  in  posses- 
sion under  such  a  claim)  may  not  in  good  faith  be  made  the 
subject  of  conveyance  by  the  associates  as  well  before  as  after 
discovery.  There  is  certainly  nothing  in  the  express  law  upon 
the  subject  to  lead  to  the  view  that  this  cannot  be  done,  and 
there  is  much  to  give  countenance  to  the  contrary  conviction." 
Whatever  argument  may  be  made  against  this  view,  we  are 
satisfied  that,  so  far  as  the  courts  of  this  state  are  concerned, 
it  must  be  held  to  be  a  rule  of  property  from  which  a  de- 
parture should  not  now  be  made.  This  was  fully  recognized 
by  Chief  Justice  Beatty  (who  dissented  in  Miller  v.  Ch-isman, 
140  Cal.  440,  [98  Am.  St.  Eep.  63,  73  Pac.  1083,  74  Pac.  444] ), 
by  his  concurrence  in  the  opinion  filed  on  the  former  appeal 
in  this  case.  It  is  likewise  to  be  noted  that  in  affirming  the 
judgment  of  this  court  in  Miller  v.  Chrisman,  140  Cal.  440, 
[98  Am.  St.  Rep.  63,  73  Pac.  1083,  74  Pac.  444],  the  supreme 
court  of  the  United  States  said  nothing  inconsistent  with  what 
had  been  said  by  this  court  on  this  question.  {Miller  v. 
Chrimui7i,  197  U,  S.  313,  [49  L.  Ed.  770,  25  Sup.  Ct.  468].) 

Upon  the  former  appeal  the  record  did  not  show  anything 
in  regard  to  the  conveyance  to  the  Merced  etc.  Company, 
other  than  that  it  was  an  absolute  conveyance  of  a  segregated 
portion  for  a  money  consideration.  It  was  held  that,  nothing 
else  appearing,  the  segregated  portion  conveyed  must  thence- 
forth be  held  to  be  a  separate  and  independent  claim,  without 
further  connection  in  any  way  with  the  remaining  portion, 
with  the  result  that  a  subsequent  discovery  upon  the  portion 
conveyed  would  not  redoimd  to  the  benefit  of  such  remaining 
portion  and  thus  be  sufficient  to  validate  and  perfect  the 
location  of  the  owners  thereof,  and  that  work  done  and  money 
expended  upon  the  portion  conveyed  would  not  be  a  sufficient 
compliance  with  the  laws  of  the  United  States  requiring  the 
performance  annually  of  work  of  a  certain  value,  as  to  the 
remaining  land.  But  the  court,  for  the  purposes  of  the  new 
trial  ordered,  was  very  clear  in  its  statement  of  the  circum- 
stances under  which  a  different  conclusion  would  be  required. 
After  saying  that  the  conclusion  reached  expressed  the  con- 
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dltion  that  must  obtain  where  ''the  agreement  of  the  parties 
goes  no  further  than  to  a  bare  conveyance  of  the  grantor's 
possessory  rights,"  the  court  said :  "But,  upon  the  other  hand, 
by  convention  and  agreement  of  the  parties  a  radically  diflFer- 
cnt  result  may  be  legally  accomplished.  No  one  would  ques- 
tion but  that  the  associates  might  authorize  a  stranger  to  their 
interests  to  enter  upon  their  land  and  sink  a  well,  agreeing, 
in  the  event  of  a  discovery  of  oil,  to  convey  to  such  person  any 
designated  portion  of  the  claim.  In  such  case,  clearly  the 
work  would  be  done  for  the  benefit  of  all  the  associates  and 
of  the  whole  claim.  It  cannot  make  any  difference  that  the 
conveyance  to  the  party  who  is  so  to  develop  the  land  is  made 
before  or  after  discovery,  provided  that  it  be  understood  be- 
tween them,  as  part  of  the  consideration,  that  the  work  done 
and  the  discovery  when  made  shall  be  for  the  benefit  of  the 
whole  claim.  As  parol  evidence  is  always  received  to  show  the 
true  consideration  of  a  contract,  this  part  of  the  consideration 
may  rest  upon  an  oral  agreement  of  the  parties  and  need  not, 
therefore,  be  embodied  in  the  deed.  ...  No  reason  is  per- 
ceived why  the  parties  may  not  make  a  conveyance  of  a 
divided  as  well  as  an  undivided  interest,  to  the  end  that  the 
grantee  may  prosecute  the  work  of  discovery  for  the  benefit 
of  all.  .  .  .  Coming  to  apply  this  principle  to  the  facts  in  this 
case,  if  as  a  part  of  the  consideration  of  the  deed  to  the  Mer- 
ced Oil  Mining  Company  it  was  understood  and  agreed  be- 
tween the  parties  that  the  labor  done  and  money  expended 
upon  the  Merced  Company's  forty  acres  should  operate  for  the 
benefit  of  the  land  remaining  in  the  possession  of  the  associ- 
ates, such  effect  would  be  legally  given.  And,  in  turn,  the 
value  of  the  work  and  the  resulting  discovery  would  redound 
to  the  benefit  of  all  subsequent  grantees  of  the  associates." 

It  cannot  be  seriously  questioned  that  the  findings  of  the 
trial  court  on  the  retrial  clearly  bring  this  case,  as  to  the 
Castle  forty  acres,  within  the  rule  thus  declared.  Some  point  is 
made  of  the  fact  found  that  the  first  conveyance  by  the  asso- 
ciates was  to  one  Harris,  instead  of  to  the  Merced  Oil  etc.  Com- 
pany, and  that  such  company,  which  was  the  immediate 
grantee  of  Harris  instead  of  the  associates  and  which  had  not 
been  organized  at  the  time  of  the  conveyance  to  Harris,  never 
agreed  to  do  the  development  work  for  the  benefit  of  the 
associates  and  that  Harris  never  personally  assumed  any  such 
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undertaking,  but  only  agreed  that  the  company  to  be  organ- 
ized should  do  so.  There  is  no  force  in  this  claim.  The  find- 
ings clearly  show  that  it  was  agreed  at  and  before  the  time 
of  the  conveyance  to  Harris,  between  the  associates  on  the  one 
side,  and  Harris  and  four  other  persons  (one  of  whom  was 
Castle)  on  the  other,  as  a  part  of  the  consideration  for  the 
execution  and  delivery  of  the  deed,  that  Harris  and  his  associ- 
ates would  organize  such  corporation,  that  Harris  would  con- 
vey the  property  to  the  corporation  immediately  upon  its 
organization,  that  such  corporation  would  thereupon  immedi- 
ately occupy  the  land  and  proceed  diligently  with  the  work 
of  exploration  for  oil  thereon,  that  the  labor  done  and  money 
expended  by  it  on  such  land  should  operate  for  th'e  benefit  of 
the  remaining  land  and  all  subsequent  grantees  thereof,  and 
that  any  discovery  of  oil  thereon  should  operate  to  the  benefit 
of  the  remaining  land  in  the  way  of  perfecting  the  location 
of  the  original  associates  and  their  subsequent  grantees.  They 
further  show  that  the  course  of  procedure  thus  agreed  upon, 
to  use  the  language  of  counsel  for  respondent,  "was  adopted, 
acted  upon  and  carried  into  execution  in  full  compliance  with 
the  understanding  and  intention  of  all  of '  the  parties." 
Harris  did  exactly  what  he  agreed  to  do  as  a  part  of  the  con- 
sideration for  the  deed,  and  the  corporation  subsequently 
organized  has  done  exactly  what  he  agreed,  as  a  part  of  such 
consideration,  that  it  would  do  in  the  matter  of  occupying, 
exploring  for,  and  developing  oil  thereon.  Regardless  of  all 
question  whether  the  corporation  was  in  any  way  bound  by 
the  undertaking  of  Harris  to  the  associates,  we  have  that 
undertaking  fully  satisfied  and  the  consideration  agreed  upon 
executed.  In  all  other  respects,  the  findings  on  the  retrial  are 
the  same  as  they  were  on  the  first  trial. 

Assuming,  as  contended  by  learned  counsel  for  appellants, 
that  what  was  said  on  the  former  appeal  as  to  the  effect  of 
such  an  undertaking  by  the  purchaser  in  part  consideration  of 
the  sale  is  not  the  law  of  the  case,  we  have  upon  this  appeal 
simply  the  question  whether  we  should  adhere  to  the  views 
thus  expressed.  It  is  the  established  rule,  as  declared  in  Miller 
V.  Chrisman,  140  Cal.  440,  that  a  location  made  by  an  associa- 
tion of  persons  being  but  a  single  location  and  not  eight  sepa- 
rate locations,  is  to  be  treated  as  an  entirety  under  one  location 
for  all   purposes  of  marking   boundaries,   doing  assessment 
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work,  expenditure  for  patent,  and  discovery  of  oil,  and  that 
but  a  single  discovery  is  all  that  is  required  to  support  it.  We 
see  no  good  reason  why  the  associates  may  not  maintain  this 
condition  of  entirety  for  sudi  purposes^  for  the  benefit  of  them- 
selves and  their  successors,  notwithstanding  their  conveyance 
of  a  segre^ted  portion  under  such  circumstances  as  are  dis- 
closed by  the  findings  in  this  case.  The  conveyance  was  made 
in  consideration  of  the  undertaking  to  do  the  discovery  work 
for  the  benefit  of  the  associates  and  their  grantees.  By 
reason  of  that  undertaking,  the  grantee,  while  possessing  all 
the  rights  of  the  associates  as  to  the  i)ortion  conveyed,  was 
substantially  and  in  effect  the  agent  of  the  associates  for  the 
purpose  of  doing  the  necessary  work  and  making  such  a  dis- 
covery as  would  perfect  the  original  location  as  an  entirety. 
As  was  pointed  out  in  the  former  opinion,  the  only  difference 
between  such  a  grantee,  and  one  to  whom  a  conveyance  of  a 
segregated  portion  has  been  promised  upon  a  discovery  by 
him  sufficient  to  perfect  the  location,  is  that  he  has  been  paid 
his  consideration  in  advance.  In  both  cases  the  work  is  being 
done  "for  the  benefit  of  all  the  associates  and  of  the  whole 
claim."  For  the  purposes  we  have  specified,  it  is  the  work  of 
the  associates.  We  are  of  the  view  that  the  former  opinion 
correctly  states  the  law  on  this  question,  and  should  be  ad- 
hered to.  We  find  nothing  in  McLemore  v.  Express  OU  Co,, 
158  Cal.  559,  [139  Am.  St.  Rep.  147,  112  Pac.  59],  that  is  at 
all  inconsistent  with  either  MiUer  v.  Chrisman,  140  Cal.  440, 
[98  Am.  St.  Rep.  63,  73  Pac.  1083,  74  Pac.  444],  or  our  de- 
cision on  the  former  appeal  in  this  case,  nor  can  we  perceive 
that  it  involved  any  question  material  here. 

As  we  have  said,  the  defendants  claim  under  an  entry  made 
in  1904.  At  that  time,  in  view  of  what  we  have  already  said, 
the  location  had  long  since  been  perfected  as  to  the  entire  one 
hundred  and  sixty  acres,  including  the  portion  conveyed  to 
Castle  by  the  associates,  by  a  sufficient  discovery  of  oil  on  the 
portion  held  by  the  Merced  Company.  We  are  not  concerned 
here  with  any  question  as  to  the  effect  of  Castle's  lack  of 
personal  possession  of  the  portion  conveyed  to  him,  pending 
such  discovery,  for  there  was  no  attempted  entry  by  defend- 
ants during  such  period.  After  the  entire  location  had  been 
perfected  by  discovery,  such  actual  possession  was  not  essen- 
tial to  the  protection  of  his  rights.    As  we  understand  the 
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record,  it  is  not  questioned  that  the  necessary  assessment  work 
has  been  done  on  the  Merced  Company's  portion  of  the  one 
hundred  and  sixty  acres  each  year  since  the  discovery  of  oil 
in  1900,  to  and  including  the  year  1903. 
The  judgment  is  affirmed. 

HenshaWy  J.^  Lorigan,  J.,  Shaw,  J.,  and  Melvin,  J.,  con- 
curred. 


[S.  P.  No.  5710.    In  Bank.— March  25,  1912.] 

W.  G.  HOLLAND,  Respondent,  v.  W.  J.  HOTCHKISS  et  al., 

Appellants. 

Taxation— Sale  to  Stati— Von>  Deed— FAHiUEB  to  Qitb  Nones  or 
Application  fob  Deed« — A  tax-deed  to  the  state  as  purchaser  of 
land  sold  to  it  for  delinquent  taxes,  and  tho  subsequent  deed  from 
the  state  based  thereon,  made  at  a  timo  when  the  statute  (Political 
Code,  sec.  3785)  required  as  a  condition  precedent  to  the  execution 
of  the  deed  that  the  purchaser  must  give  to  the  owner  of  tho  prop- 
erty thirty  days'  notice  in  writing  of  his  intended  application  for 
the  deed,  are  rendered  inoperative  and  void  by  reason  of  the  faildro 
to  give  such  notice. 

Id. — Proceeding  to  Sell  Property  for  Taxes  Must  Be  Strictly  Fol- 
lowed.— Proceedings  to  sell  property  for  taxes  are  to  be  strictly 
followed,  and  if  there  is  any  material  irregularity  in  tho  assessment 
or  in  the  subsequent  proceedings,  the  sale,  and  the  certificate  and 
deed  based  thereon,  are  absolutely  void. 

Id.— Equitable  Actions  by  Owner  against  Public  Authorities  to 
Restrain  Tax  Proceedings— Payment  of  Taxes  Condition  of 
Granting  Relief. — Whore  a  property-owner  applies  for  equitable 
relief  against  the  public  authorities,  as,  for  example,  to  restrain  pro- 
ceedings for  tho  collection  or  enforcement  of  taxes  assessed  against 
it,  or  to  enjoin  the  execution  of  a  tax-deed,  or  to  cancel  a  lien  or 
charge  for  taxes,  of  record  against  his  land,  and  it  appears  that  all 
or  some  part  of  the  tax  charged  is  justly  and  equitably  due  from 
the  plaintiff,  or  chargeable  upon  the  land,  ho  must,  as  a  condition 
of  obtaining  such  relief,  first  pay  or  offer  to  pay  the  amount  justly 
due,  or  bo  must  bo  required  to  do  so  before  the  relief  to  which  he 
shows  himself  entitled  is  given. 

Id.— Rule  Applicable  in  Equitable  Actions  against  Purchaser — 
Determination  of  Adverse  Claim.— Tho  rule  that  he  who  seeks 
equity  must  do  equity  applies  to  suits  in  equity  by  the  owner  of 
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liuid  againflt  the  purchaser  at  a  tax-sale,  or  his  grantee  or  assignee, 
te  quiet  title  or  to  set  aside  a  tax-sale  or  tax-deed,  and  to  suits 
under  section  738  of  the  Code  of  Civil  Procedure  to  determine  an 
adverse  claim  asserted  under  such  sale  or  deed,  in  which  a  judgment 
for  the  plaintiff  will,  in  effect,  cancel  or  annul  such  sale  or  deed, 
and  repayment  of  the  taxes,  penalties,  and  costs  paid  and  interest 
thereon  to  the  purchaser  or  his  successor,  less  rents  received,  if  any, 
if  the  purchaser  has  been  in  possession,  must  be  offered  or  required 
before,  or  as  a  condition  of,  the  judgment  in  favor  of  the  owner. 

Id.— SxEKEB  or  Equitt  Must  Do  EquiTYr-BuLK  Applies  to  Actions 
Under  Section  738  or  Code  ov  Civil  Pbocedube.— The  rule  that  he 
who  seeks  equity  must  do  equity  is  applicable  to  an  action  to  de- 
termine adverse  claims  under  section  738  of  the  Code  of  Civil  Pro- 
cedure, to  the  same  extent  as  in  suits  of  the  character  formerly  < 
cognizable  in  equity  to  remove  a  doud  or  cancel  an  instrument. 

Id. — ^RuuB  Does  not  Apply  to  Actions  bt  Tax  Pubchaseb.— A  differ- 
ent rule  prevails  in  cases  where  the  tax  purchaser  is  the  actor.  In 
such  cases,  if  the  purchaser,  claiming  title  under  his  tax-deed,  sues 
for  possession  of  the  land,  or  if  he  sues  the  owner  to  recover  the 
tax  paid,  as  money  paid  to  his  use,  the  general  rule  is  that  he 
cannot  prevail,  that  tne  rule  of  oaveai  emptor  will  be  strictly  applied 
against  him,  that  a  proceeding  to  assess  and  collect  taxes  creates 
no  contract  by  the  owner  to  pay  the  tax  assessed,  and  that  the  law 
will  not  imply  a  contract  by  the  owner  to  refund  such  tax  to  one 
who  has  paid  the  same  upon  a  tax-sale  which  is  void,  and  this  is 
true  in  cases  where  the  tax  was  legally  assessed  but  the  proceedings 
to  sell  defective,  as  well  as  where  the  assessment  itself  is  unauthorized 
and  void,  or  where  the  tax  had  been  previously  paid. 

Id.— Repayment  to  Pubghassr  Must  Be  Made  ob  Secubed  by  Judg- 
ment—Intebest  on  Amoxtnt  Paid  iob  Taxes  Becovebablb. — The 
relief  to  which  such  purchaser  is  entitled  must  be  secured  to  him 
either  by  requiring  the  repayment  of  the  taxes,  penalties,  and  costs, 
with  interest  thereon  from  the  time  of  payment,  to  be  made  or 
deposited  in  court  before  giving  the  judgment,  or  by  inserting  in  the 
judgment  a  clause  that  it  shall  not  take  effect  until  such  repayment 
is  made.  A  judgment  which  omits  to  allow  interest,  and  merely 
awards  the  defendant  a  certain  amount  for  such  taxes,  penalties, 
and  costs,  without  making  the  relief  granted  to  the  plaintiff  condi- 
tional and  dependent  upon  reimbursement  to  the  defendant,  is 
erroneous. 

Deed — Cebtificatb  of  Acknowledgment— Immatebial  Vabiance. — A 
certificate  of  acknowledgment  to  a  deed,  in  which  the  officer  certified 
that  the  grantor  ^'acknowledged  to  m^'  the  execution  of  the  deed,  is 
not  defective,  although  the  statutory  form  for  such  certificates  in 
force  at  the  time  of  the  acknowledgment  did  not  contain  the  words 
"to  me." 

Id. — Cebtipicate  by  Notaey  op  Sjsteb  State— Clerk's  Certificate 
NOT  Essential.— Under  subdivision  4  of  section  1182  of  the  Civil 
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Code,  a  notary  public  of  a  sister  state  is  authorized  to  take  acknowl- 
edgments of  deeds  conveying  lands  within  this  state,  and  his  cer- 
tificate of  acknowledgment,  if  in  the  form  required  by  our  statutes, 
is  sufficient,  without  the  certificate  from  the  clerk  of  a  court  of 
record  of  that  state  provided  for  by  section  1189  of  that  code.  The 
clerk's  certificate  is  required  only  in  cases  where  the  notary's  cer- 
tificate of  acknowledgment  does  not  show  an  acknowledgment  which 
would  be  good  under  our  own  statutes. 
Id. — SumciENT  CEETincATE — ^Execution  op  Deed — Sealing. — A  cer- 
tificate of  such  foreign  notary,  to  the  effect  that  the  "grantor  ap- 
peared before  me,  being  personally  known  to  me  to  be  the  same 
person  described  in  and  who  executed  the  foreging  instrument  and 
acknowledged  that  he  signed  and  sealed  the  same  as  his  free  and 
voluntary  act  and  deed  for  the  uses  and  purposes  therein  men- 
tioned," substantially  conforms  to  the  statutory  requirements  of 
such  certificate  prescribed  by  section  1189  of  the  Civil  Code,  and 
shows  that  the  grantor  acknowledged  that  he  "executed"  the  deed, 
within  the  meaning  of  that  section.  The  fact  that  it  also  certified 
to  the  sealing  of  the  instrument  did  not  vitiate  the  acknowledgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County  and  from  an  order  refusing  a  new  trial. 
H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Carter  &  Carter,  for  Appellants. 

George  Cosgrave,  and  Prank  Kauke,  for  Respondent. 

SHAW,  J. — This  is  an  action  to  quiet  title  and  determine 
adverse  claims  to  a  section  of  land.  The  plaintiff  proved  a 
title  derived  from  the  United  States.  The  defendant  Hotch- 
kiss, claims  title  solely  under  two  deeds  from  the  state  of  Cali- 
fornia to  one  Barthold,  executed  by  the  county  tax-collector 
of  Fresno  County,  purporting  to  be  made  in  pursuance  of 
sales  and  deeds  to  the  state  for  delinquent  taxes.  Barthold 
afterward  conveyed  the  land  to  Hotchkiss.  The  defendant 
Canty,  claims  a  right  to  purchase  from  Hotchkiss  the  un- 
divided one  half  of  the  land. 

The  judgment  of  the  court  below  was  that  the  plaintiff  is 
the  owner  of  the  land  and  that  his  title  thereto  be  quieted  as 
against  the  defendants,  that  the  defendants  have  no  right, 
title,  or  interest  in  the  land,  and  that  they  be  enjoined  from 
asserting  any  title,  claim,  or  equity  thereto.     It  further  ad- 
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judged  that  the  plaintijff  be  required  to  pay  to  the  defendant 
Hotchkiss,  within  thirty  days,  the  sum  of  $327.58.  That  sum 
is  the  amount,  without  interest,  of  the  sums  paid  by  Hotchkiss 
and  Barthold  to  the  state  as  purchase  money  and  for  taxes 
on  the  land  accruing  after  the  sale  to  the  state.  Plaintiff 
alleged  a  tender  thereof  by  him,  before  suit,  and  refusal  by 
defendant  to  accept  the  money.  Hotchkiss  set  up  these  pay- 
ments in  his  answer  and  asked  that  if  plaintiff  was  adjudged 
the  owner  the  judgment  for  him  "be  made  upon  the  con- 
dition" that  he  repay  these  sums,  with  interest,  to  the  said 
Hotchkiss.  The  judgment  was  not  made  conditional,  nor  was 
Hotchkiss  given  interest  on  the  money  paid,  or  any  lien  upon 
the  land  for  the  sum  the  judgment  requires  plaintiff  to  pay  to 
him.  Hotchkiss  and  Canty  appeal  from  the  judgment,  also 
from  an  order  refusing  a  new  trial  and  from  an  order  deny- 
ing their  motion  to  vacate  the  judgment  and  render  a  different 
judgment  upon  the  findings. 

The  original  tax-sales  upon  which  the  defendants'  claim 
rests  were  made  in  1893  and  1894.  That  for  the  north  half 
of  the  section  was  in  July,  1893;  that  for  the  south  half  in 
July,  1894.  At  these  respective  dates,  the  law  provided  that 
if  property  sold  for  delinquent  taxes  was  not  redeemed  within 
the  time  allowed  by  law,  no  deed  could  be  made  to  the  pur- 
chaser in  pursuance  of  such  sale,  unless  the  purchaser  had, 
thirty  days  before  applying  for  such  deed,  given  notice  to  the 
owner  or  occupant  of  the  land  of  the  amount  due  and  the  time 
when  he  would  apply  for  the  deed.  (Pol.  Code,  sec.  3785; 
Stats.  1891,  p.  134.)  The  deed  by  the  tax-collector  to  the 
state  for  the  north  half  of  the  section  was  made  on  November 
1,  1898 ;  that  for  the  south  half  was  made  on  July  18,  1899. 
The  deeds  from  the  state  to  Barthold,  based  on  these  tax- 
sales  and  deeds  to  the  state,  were  made  on  April  14,  1905. 
The  notice  required  by  section  3785,  as  aforesaid,  was  not 
given  in  either  case.  The  failure  to  give  these  notices  makes 
the  deeds  of  the  tax-collector  to  the  state  and  his  subsequent 
deeds,  based  thereon,  on  behalf  of  the  state  to  Barthold,  in- 
operative and  void.  They  conveyed  no  title.  This  proposi- 
tion was  fully  considered  and  decided  in  Johnson  v.  Taylor, 
150  Cal.  201,  [119  Am.  St.  Rep.  181,  88  Pac.  903,  10  L.  R.  A. 
(N.  S.)  818].  (See,  also.  King  v.  Samuel,  7  Cal.  App.  63,  [93 
Pac.  391] ;    Wetherbee  v.  Johnston,  10  Cal.  App.  264,   [101 
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Pac.  802].)  The  appellants  concede  this.  Their  principal 
point  is  that,  as  successor  of  the  purchaser  at  the  tax-sales, 
Hotchkiss  is  entitled  not  only  to  reimbursement  of  the  sums 
paid  by  him  and  Barthold  in  discharge  of  taxes  regularly 
levied  and  assessed  against  the  land  and  which  had  become 
valid  liens  thereon,  but  also  to  interest  thereon  from  the  re- 
spective dates  of  such  payments,  and  that  the  repayment 
thereof  should  have  been  enforced  before  judgment,  or  at 
least  that  it  should  have  been  made  a  condition  precedent  to 
the  taking  effect  of  the  judgment  in  favor  of  the  plaintiff. 
The  question  is  whether  the  rule  that  he  who  seeks  equity 
must  do  equity,  applies  to  suits  in  equity  to  set  aside  a  tax- 
sale  or  tax-deed,  or  to  suits  under  section  738  of  the  Code  of 
Civil  Procedure  in  which  a  judgment  for  the  plaintiff  will, 
in  effect,  cancel  or  annul  such  sale  or  deed.  The  decisions  on 
the  subject  in  this  state  are  inconsistent.  The  same  point  is 
involved  in  several  other  cases  filed  of  even  date  herewith. 
We  therefore  deem  it  proper  to  consider  the  question  at  some 
length. 

It  is  now  firmly  settled  by  our  decisions  that  where  a 
property-owner  applies  for  equitable  relief  against  the  public 
authorities,  as,  for  example,  to  restrain  proceedings  for  the 
collection  or  enforcement  of  taxes  assessed  against  it,  or  to 
enjoin  the  execution  of  a  tax-deed,  or  to  cancel  a  lien  or 
charge  for  taxes,  of  record  against  his  land,  and  it  appears  that 
all  or  some  part  of  the  tax  charged  is  justly  and  equitably  due 
from  the  plaintiff,  or  chargeable  uiM>n  the  land,  he  must,  as  a 
condition  of  obtaining  such  relief,  first  pay  or  offer  to  pay  the 
amount  justly  due,  or  he  must  be  required  to  do  so  before  the 
relief  to  which  he  shows  himself  entitled  is  given.  (Couts  v. 
Cornell,  147  Cal.  560,  [109  Am.  St.  Rep.  168,  82  Pac.  194], 
and  cases  there  cited;  €hr<mt  v.  Cornell,  147  Cal.  565,  [109 
Am.  St.  Rep.  173,  82  Pac.  193] ;  Trippet  v.  State,  149  Cal. 
530,  [8  L.  R.  A.  (N.  S.)  1210,  86  Pac.  1084] ;  Samngs  etc. 
Soc,  V.  Burke,  151  Cal.  616,  [91  Pac.  504] ;  San  Diego  etc. 
Co.  V.  ComeU,  151  Cal.  198,  200,  [90  Pac.  1130].) 

The  rule  applicable  in  suits  by  a  property-owner  against 
the  purchaser  at  a  tax-sale,  or  his  grantee  or  assignee,  to  quiet 
title,  or  to  cancel  the  certificate  of  sale  or  the  deed  thereon, 
or  a  suit  against  such  parties,  under  section  738  of  the  Code 
of  Civil  Procedure,  to  determine  the  adverse  claim,  is  not  so 
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well  established.  In  some  such  cases  the  application  of  the 
above  rale  has  been  denied,  in  others  it  has  been  limited,  and 
in  still  others  the  rule  has  been  enforced. 

The  question  first  arose  in  Hibemia  Soc.  v.  Ordufay,  38 
Cal.  679,  a  suit  to  foreclose  a  mortgage.  The  defendant,  And- 
erson, held  a  tax  title  and  in  virtue  thereof  had  obtained  judg- 
ment against  the  mortgagors,  in  ejectment,  for  possession. 
The  tax  title  was  held  invalid  because  of  irregularities  in  the 
sale.  The  court  said:  "That  where  the  tax  is  valid,  but  the 
sale  irregular,  equity  will  not  cancel  the  tax-deed  at  the  suit 
of  the  owner  of  the  land  without  a  tender  of  the  taxes  to  the 
purchaser,  is  not  denied."  Such  relief  was  there  denied  be- 
cause Anderson  had  fraudulently  conspired  with  the  two 
mortgagors  to  hold  the  tax  title  for  them  in  order  thereby  to 
bar  the  mortgage  lien,  thus  violating  the  other  maxim  that 
equity  will  not  relieve  one  who  does  not  come  into  court  with 
clean  hands. 

In  Harper  v.  Rowe,  53  Cal.  233,  the  defendant  claimed  under 
a  tax-deed  which  was  void  because  the  state  tax  for  the  year 
1863,  included  in  the  charge  for  which  it  was  sold,  was  wholly 
unauthorized.  He  also  claimed  under  a  tax-sale  for  taxes 
of  J875  which  was  invalid  because  the  sale  was  for  a  sum 
greater  than  the  legal  charges.  The  action  was  brought  to 
determine  adverse  claims,  under  section  738  of  the  Code  of 
Civil  Procedure.  The  court  declined  to  say  whether  or  not 
this  was  an  action  in  equity,  but,  conceding  that  it  was,  said : 
"If  the  sale  is  absolutely  void,  the  payment  of  the  tax  by  the 
purchaser  stands  on  the  footing  of  a  voluntary  payment,  not 
made  at  the  request  of  the  owner  of  the  land,  and  which  he  is 
under  no  obligation  to  refund.  If  the  tax-sale  was  not  void, 
but  only  irregular  in  some  respects,  and  if  the  owner  should 
go  into  equity  to  cancel  the  sale,  and  to  compel  a  purchaser 
in  good  faith  to  surrender  the  evidences  of  his  title,  it  is  pos- 
sible that  the  court  would  not  grant  relief  except  on  condition 
that  the  purchase  money  was  refunded.  But  that  would  be 
a  very  different  case  from  the  present."  It  is  somewhat  diffi- 
cult to  understand  this  reasoning.  No  proposition  is  better 
settled  than  this,  that  proceedings  to  sell  property  for  taxes 
are  to  be  strictly  followed  and  that  if  there  is  any  material 
irregularity  in  the  assessment  or  in  the  subsequent  proceed- 
ings, the  sale,  and  the  certificate  and  deed  based  thereon,  are 
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absolutely  void.  In  view  of  this  principle,  the  phrase  "if  the 
tax-sale  was  not  void,  but  merely  irregular  in  some  respects" 
seems  meaningless  in  the  connection  in  which  it  is  used.  If 
there  is  no  material  irregularity,  the  grantee  in  the  tax-deed 
will  have  the  title  and  cannot,  nor  need  he,  ask  reimburse- 
ment; if  there  is  a  material  irregularity,'  his  deed  is  void. 
The  only  explanation  is  that  the  court  was  referring  to  cases 
where  the  tax,  itself,  was  void,  so  that  in  point  of  law,  the  land 
had  not  been  relieved  of  any  burden  by  the  tax-sale.  In  that 
case,  this  was  true  of  only  a  part  of  the  tax  in  question.  The 
remark  seems  to  have  no  application  except  to  that  part. 

Oreenwood  v.  Adams,  80  Cal.  74,  [21  Pac.  1134],  denies  the 
right  to  repayment  or  to  a  conditional  judgment,  in  these 
words,  "Parties  who  purchase  property  at  tax-sales  acquire 
the  title  to  the  property  if  all  the  proceedings  for  the  levy 
of  the  taxes  and  the  sale  are  regular  and  in  strict  conformity 
to  law;  but  if  not  so,  they  acquire  no  rights  to  the  property 
which  either  a  court  of  law  or  equity  can  enforce."  (Italics 
ours.)  The  sale  in  question  was  void  because  of  an  irregularity 
in  the  assessment,  the  owner  not  having  been  properly  named 
therein. 

In  Kittle  v.  Bellegarde,  86  Cal.  556,  [25  Pac.  55],  the  judg- 
ment cancelling  a  street-assessment  sale,  but  not  directing  re- 
imbursement to  the  purchaser  for  money  paid,  was  aflSrmod, 
but  the  equity  rule  aforesaid  was  not  discussed  or  mentioned, 
and  it  appears  that  the  assessment  upon  whjch  the  sale  was 
made  was  utterly  void. 

Dranga  v.  Rowe,  127  Cal.  506,  [59  Pac.  944],  was  a  suit 
against  the  city  of  San  Diego  and  others  to  quiet  title.  Tho 
city  answered  separately,  alleging  a  lien  for  taxes  assessed 
upon  the  property  and  praying  that  no  judgment  be  made 
quieting  plaintiffs  title,  except  on  condition  that  the  tax  be 
paid.  The  city  was  the  sole  appellant.  It  was  held  that  the 
tax  was  void.  The  opinion  then  states  that  the  appellant 
claims  reimbursement  under  the  equity  rule,  as  if  the  purpose 
was  to  discuss  and  decide  the  point.  But  it  then  decides  the 
case  by  affirming  the  judgment,  without  further  mention  of 
the  question.  It  decides  the  case,  but  does  not  decide  the 
question  except  by  implication.  It  may  be  added  that  the 
appeal  presented  a  case  against  the  city  alone  and  the  decision 
is  directly  in  the  teeth  of  Couts  v.  Cornell  and  the  other  like 
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cases  first  above  cited,  and  it  must  now  be  considered  as  over- 
ruled by  those  cases. 

The  last  decision  of  this  court  on  the  precise  point  is  Ellis  v. 
Witnier,  134  Cal.  249,  [66  Pac.  301].  Witmer  had  bought  a 
lot  at  a  sale  by  the  city  treasurer  to  satisfy  a  bond  issued  upon 
a  street-assessment.  The  owners  sued  Witmer  and  the  treas- 
urer to  cancel  the  certificate  and  restrain  the  execution  of  a 
deed  thereon  to  Witmer.  It  was  held  that  the  assessment  and 
bond  were  valid,  but  that  the  sale  was  void.  The  judgment 
was  reversed  because  the  plaintiffs  had  not  offered  to  pay 
the  amount  due  on  the  bond  and  because  the  court  below  had 
not  inserted  such  condition  in  the  judgment.  The  court  said 
that  the  plaintiffs  ''cannot  successfully  invoke  the  assistance 
of  a  court  of  equity  against  the  irregularities  in  the  sale  com- 
plained of,  unless  on  the  condition  of  paying  what  is  due  from 
them." 

There  are  two  decisions  on  the  subject  by  the  district  court 
of  appeal  of  the  third  district.  In  the  first,  Flanagan  v. 
Towle,  8  Cal.  App.  229,  [96  Pac.  507],  the  court  quoted  and 
followed  the  rule  as  stated  in  EUis  v.  Witmer,  134  Cal.  249, 
[66  Pac.  301].  In  the  other  case,  Hotchkiss  v.  Hansberger, 
15  Cal.  App.  603,  [115  Pac.  957],  that  court  overruled  Flan, 
afjan  v.  Towle  and  followed  the  decision  of  the  supreme  court 
in  Greenwood  v.  Adams,  80  Cal  74,  [21  Pac.  1134].  It  dis- 
tinguished Couts  V.  Cornell  and  other  similar  cases,  includ- 
ing Ellis  V.  Witmer,  by  the  statement  that  they  were  suits 
against  public  officials  where  some  tax  was  justly  owing  to 
the  state  or  city,  apparently  failing  to  observe  that  Ellis  v. 
Witmer  was  a  suit  against  a  purchaser  and  the  city  treasurer 
and  that  the  assessment  was  owing  to  the  purchaser  and  not 
to  the  city. 

The  confusion  thus  apparent  seems  to  have  arisen  from  the 
failure  to  observe  the  difference  between  the  cases  where  the 
tax  purchaser  is  the  actor  and  those  in  which  relief  in  equity 
is  sought  against  him.  If  the  purchaser,  claiming  title  under 
his  tax-deed,  sues  for  possession  of  the  land,  or  if,  perceiving 
that  the  deed  is  invalid,  he  sues  the  owner  to  recover  the  tax 
paid,  as  money  paid  to  his  use,  the  general  rule  is  that  he 
cannot  prevail,  that  the  rule  of  caveat  emptor  will  be  strictly 
applied  against  him,  that  a  proceeding  to  assess  and  collect 
taxes  creates  no  contract  by  the  owner  to  pay  the  tax  assessed. 
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and  that  the  law  will  not  imply  a  contract  by  the  owner  to 
refund  such  tax  to  one  who  has  paid  the  same  npon  a  tax-sale 
which  is  void,  and  this  is  true  in  cases  where  the  tax  was 
legally  assessed  but  the  proceedings  to  sell  defective,  as  well  as 
where  the  assessment,  itself,  is  unauthorized  and  void,  or 
where  the  tax  had  been  previously  paid.  Mr.  Pomeroy  says: 
"In  the  first  place,  the  rule  only  applies  where  a  party  is  ap- 
pealing as  actor  to  a  court  of  equity  in  order  to  obtain  some 
equitable  relief.  .  .  .  The  rule  may  apply,  and  under  its 
operation  an  equitable  right  may  be  secured  or  an  equitable 
relief  awarded  to  the  defendant  which  could  not  be  obtained 
by  him  in  any  other  manner — ^that  is,  which  a  court  of  equity, 
in  conformity  with  its  settled  methods,  either  would  not,  or 
could  not,  have  secured  or  conferred  or  awarded  by  its  decree 
in  a  suit  brought  for  that  purpose  by  him  as  the  plaintiff." 
(1  Pomeroy 's  Equity  Jurisprudence,  sec.  386.)  The  doctrine 
is  thus  stated  in  Cooley  on  Taxation:  "The  rule  of  caveat 
emptor  applies  to  tax  purchasers.  The  purchaser  at  a  tax- 
sale  will  therefore  lose  what  he  had  paid  if  his  deed  is  subject 
to  fatal  infirmity.  This  is  the  rule  unless  the  statute  recog- 
nizes an  equity  in  him  and  provides  for  it.  .  .  .  Unless  the 
statute  in  terms  gives  it,  the  purchaser  will  have  no  lien  on 
the  land  for  the  sum  paid  on  the  purchase."  (Vol.  2,  p.  1017.) 
The  author  here  speaks  concerning  rights  which  the  purchaser 
can  enforce  by  action,  not  of  limitations  in  equity  upon  the 
right  of  the  owner  to  sue  for  a  cancellation  of  the  sale  or 
deed.  As  to  the  latter,  he  says :  "In  vacating  a  tax  or  a  sale 
for  taxes  as  a  cloud  upon  title  it  is  proper  to  require  the  com- 
plainant to  pay  any  sum  that  is  either  a  legal  or  an  equitable 
charge  against  him,  and  which  will  be  affected  by  the  decree. 
And  this  will  be  required  although  an  action  against  him  for 
such  sum  would  be  barred  by  the  statute  of  limitations.  If 
the  tax  were  wholly  illegal  in  its  essentials,  of  course  no  such 
requirement  could  be  made,  for  it  would  not  be  supported  by 
any  equity."  (Vol.  2,  p.  1455.)  And  further:  "As  in  re- 
moving cloud,  he  who  seeks  relief  against  a  tax-deed  must  pay 
or  offer  to  pay  whatever  taxes,  interest,  costs,  etc.,  are  justly 
chargeable  against  the  land,  and  payment  will  be  required 
by  the  decree;  otherwise,  where  the  taxes  were  absolutely 
void."  (Vol.  2,  p.  1458.)  These,  we  consider  accurate  state- 
ments of  the  true  rule.    A  large  number  of  cases  are  cited  in 
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the  foot  notes.  We  have  not  deemed  it  necessary  to  examine 
them  all.  The  following  will  be  found  to  support  the  text: 
Farwell  v.  Harding,  96  111.  32;  Oage  v.  Nichols,  112  111.  269; 
Phelps  V.  Harding,  87  111.  445;  Bamett  v.  Cline,  60  111.  205; 
Adams  v.  Castle,  30  Conn.  404 ;  Lancaster  v.  DuHadway,  97 
Ind.  566;  Morrison  v.  Jacoby,  114  Ind.  84,  [14  N.  E.  546,  15 
N.  B.  806] ;  Montgomery  v.  Trwnibo,  126  Ind.  332,  [26  N.  E. 
54];  Peckliam  v.  MiUikan,  99  Ind.  355;  Knox  v.  Dunn,  22 
Kan.  683;  Brovm  v.  Firdey,  51  Neb.  468,  [71  N.  W.  34] ; 
DiOon  V.  Merrian,  22  Neb.  152,  [34  N.  W.  344] ;  Wood  v 
Helmer,  10  Neb.  65,  [4  N.  W.  968] ;  Boeck  v.  Merriam,  10 
Neb.  201,  [4  N.  W.  962] ;  Powers  v.  Bank,  15  N.  Dak.  469, 
[109  N.  W.  361] ;  Lokr  v.  George,  65  W.  Va.  249,  [64  S.  E. 
609] ;  Toothman  v.  Coxirtney,  62  W.  Va.  185,  [58  S.  E.  915]. 
We  have  found  no  well  considered  case  to  the  contrary.  For 
statements  of  the  general  rule  that  ''he  who  seeks  equity  must 
do  equity,"  see  1  Story's  Equity  Jurisprudence,  13th  ed.,  sec. 
64e;  1  Pomeroy's  Equity  Jurisprudence,  sees.  385,  388. 

In  view  of  this  weight  of  authority  and  the  inconsistency  of 
our  own  cases  on  the  subject,  the  decisions  which  deny  the 
applications  of  the  rule  to  tax  cases  should  be  deemed  over- 
ruled, and  the  correct  principle  declared.  Where  the  owner 
comes  into  equity  asking  equitable  relief  to  remove  or  cancel 
a  tax-deed  or  sale  as  a  cloud  upon  his  title,  or  to  obtain  a  judg- 
ment which,  in  effect,  will  invalidate  such  sale  or  deed,  the 
court  should  refuse  any  relief  except  upon  the  condition  that 
he  first  repay  to  the  tax  purchaser,  or  his  grantee  or  assignee, 
the  taxes,  penalties,  interest,  and  costs  justly  chargeable  upon 
the  land  and  which  the  purchaser  has  paid  at  the  sale,  or 
afterward  upon  the  faith  of  it,  with  legal  interest  from  the 
time  of  such  payment,  less  rents  received,  if  any,  if  the  pur- 
chaser has  been  in  possession. 

Respondent  suggests  that  this  rule  is  appjicable  only  in 
suits  which,  under  the  division  of  actions  between  courts  of 
law  and  equity  formerly  prevailing  in  England,  would  have 
been  cognizable  only  in  equity,  that  an  action  to  determine 
adverse  claims  under  section  738  of  the  Code  of  Civil  Pro- 
cedure, being  an  action  authorized  by  statute,  is  an  action 
at  law,  in  which  the  equity  rule  cannot  be  enforced.  It  is 
sufficient  to  say  on  this  point  that  the  decisions  hold  that  the 
rule  applies  in  such  actions  to  the  same  extent  as  in  suits  of 
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the  character  formerly  cognizable  in  equity  to  remove  a  cloud 
or  cancel  an  instrument.  {Benson  v.  Shoiwell,  87  Cal.  60,  [25 
Pac.  249] ;  Hcmcock  v.  Plummer,  66  Cal.  338,  [5  Pac.  514] ; 
Brandt  v.  Wheat  on,  52  Cal.  433.) 

It  will  be  observed  from  the  statements  of  the  rule  above 
given,  that  the  defendant  who  has  removed  encumbrances  or 
paid  claims  which  the  plaintiff  ought  justly  to  repay  to  him  as  a 
condition  of  obtaining  the  equitable  relief  sought  by  the  suit,  is 
entitled  to  interest  on  the  sums  so  paid,  and  to  have  the  repay- 
ment secured  to  him  in  some  manner.  This  may  be  done  either 
by  requiring  such  repayment  to  be  made  or  deposited  in  court 
before  giving  the  judgment,  or  by  inserting  in  the  judgment  a 
clause  that  it  shall  not  take  effect  until  such  repayment  be 
made.  The  judgment  in  the  present  case  did  not  do  either. 
The  latter  mode  may  properly  be  adopted  in  cases  where  the 
defendant  is  directed  by  the  judgment  to  do  something  him- 
self, as  to  execute  a  prescribed  deed,  or  release,  or  where  the 
judgment  directs  the  officers  of  the  court  to  cancel  a  deed  or 
enter  satisfaction  of  a  lien  of  record,  as  and  for  the  defendant 
in  case  he  refuses.  But  in  cases  where  the  judgment  declares 
and  adjudges  the  title  outright,  the  more  convenient  and 
effective  method  is  to  require  restitution  to  be  made  by  the 
plaintiff  before  or  at  the  time  of  rendering  the  judgment. 
The  defendant,  Hotchkiss,  was  entitled  to  a  judgment  allow- 
ing interest  in  addition  to  the  principal  and  by  inserting  a 
clause  which  would  have  made  his  claim  for  restitution 
effectual  and  the  judgment  conditional  and  dependent  upon 
reimbursement  to  him. 

Appellant  makes  the  further  objection  that  the  plaintiff's 
evidence  did  not  show  that  the  title  to  the  land  was  vested  in 
him.  This  objection  is  based  on  alleged  defects  in  the  certifi- 
cates of  acknowledgment  of  two  deeds  comprising  a  part  of 
plaintiff's  chain  of  title.  The  objections  are  without  merit. 
In  one  of  the  deeds  the  officer  certified  that  the  grantor 
"acknowledged  to  me"  the  execution  of  the  deed.  The  stat- 
utory form  for  such  certificates  in  force  at  that  time  did  not 
contain  the  words  "to  me."  The  effect  is  the  same  and  varia- 
tion is  immaterial.  The  other  deed  was  acknowledged  before 
a  notary  public  of  the  state  of  Washington.  Our  law  autho- 
rizes a  notary  of  another  state  to  take  acknowledgments  of 
deeds  conveying  lands  within  this  state.      (Civ.   Code,  sec. 
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1182,  subd.  4.)  Section  1189  of  the  Civil  Code  provides  that 
an  acknowledgment  taken  without  the  state  in  the  manner 
provided  by  the  law  where  it  is  made  is  good  in  this  state. 
It  further  provides  that  the  certificate  of  the  clerk  of  a  court 
of  record  of  the  county  where  such  foreign  acknowledgment  is 
made,  to  the  effect  that  such  acknowledgment  was  taken  in 
accordance  with  the  laws  of  the  place  where  it  was  made,  is 
sufficient  proof  of  such  conformity.  Compliance  with  this 
formality  was  not  made  in  the  case  of  this  deed.  The  pro- 
vision of  section  1189  in  regard  to  certificates  of  the  clerk  is 
applicable  only  to  cases  where  the  certificate  of  acknowledg- 
ment does  not  show  an  acknowledgment  which  would  be  good 
under  our  own  statutes.  If  it  would.be  good  here,  and  the 
ofBk^er  is  one  authorized  by  our  statutes  to  take  proof  of 
acknowledgments  without  the  state,  no  certificate  from  the 
clerk  of  the  other  state  is  required.  The  notary  certified  that 
the  grantor  "appeared  before  me,  being  personally  known  to 
me  to  be  the  same  person  described  in  and  who  executed  the 
foregoing  instrument  and  acknowledged  that  he  signed  and 
sealed  the  same  as  his  free  and  voluntary  act  and  deed  for  the 
uses  and  purposes  therein  mentioned."  As  acknowledgment 
seldom  succeeds,  or  even  accompanies,  actual  delivery  to  the 
grantee,  it  is  clear  the  word  "executed"  in  the  statutory  form 
prescribed  (Civ.  Code,  sec.  1189),  should  not  be  construed  to 
include  such  actual  delivery.  But  the  words  used,  taken  alto- 
gether, mean  substautially  the  same  thing  as  the  word  "execu- 
tion" and  the  certificate  is  sufficient.  (Jamison  v.  Jamison, 
3.  Whart.  471,  [31  Am.  Dec.  536] ;  Mclntire  v.  Board,  5  Binn. 
296,  [6  Am.  Dec.  417] ;  Halls  v.  Thompson,  1  Sm.  &  M. 
(Miss.)  443,  489;  Davar  v.  Cardwell,  27  Ind.  478;  Woodruff 
V.  Garner,  27  Ind.  4,  [89  Am.  Dec.  477].)  Substantial  com- 
pliance with  the  statute  is  sufficient  and  if  the  words  used  are 
equivalent  in  meaning  to  those  prescribed,  the  certificate  is 
good.  (Reed  v.  Bank  of  Ukiah,  148  Cal.  96,  [82  Pac.  845] ; 
Duckworth  v.  Watsonville  etc,  Co,,  150  Cal.  534,  [89  Pac. 
338].)  The  fact  that  it  also  certified  to  the  sealing  of  the 
instrument  does  not  vitiate  the  acknowledgment,  although 
such  sealing  is  unnecessary  in  this  state. 

There  are  no  other  points  requiring  notice.  The  record 
shows  the  amounts  paid  by  the  defendant  as  taxes  on  the  lands 
to  be  $327.58.     This  does  not  include  interest.     It  includes 
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payments  of  taxes  accruing  after  the  sales,  amounting  to 
$134.80,  but  the  dates  of  these  payments  do  not  appear,  and 
the  interest  accrued  thereon  cannot  be  computed.  Enough 
appears,  however,  to  show  that  the  amount  tendered  by  the 
plaintiff  did  not  cover  the  principal  and  interest  of  the  pur- 
chase money  and  the  subsequent  taxes  paid  by  defendant  and 
his  grantor.  This  is  important  only  upon  the  question  of  the 
stoppage  of  interest  (Civ.  Code,  sec.  1504;  Leet  v.  Amu- 
hruster,  143  Cal.  668,  [77  Pac.  653]),  and  the  question  of  the 
imposition  of  costs,  which,  in  such  cases,  rests  largely  in  the 
discretion  of  the  trial  court.  {Gray  v.  Dougherty ^  25  Cal. 
282.)  A  new  trial  will  be  necessary,  but  it  should  be  limited 
to  the  inquiry  as  to  the  amount  of  the  payments  made  by 
Hotchkiss  and  Barthold  and  interest  thereon,  to  which  defend- 
ant is  entitled  before  judgment  quieting  plaintiff's  title  is 
made.  All  other  facts  involved  in  the  case  were  fully  tried 
and  found  by  the  court,  and  the  evidence  shows  that  as  to 
them  no  other  result  should  follow.  The  court,  upon  render- 
ing judgment,  will,  of  course,  again  consider  the  question 
who  should  pay  the  costs  of  suit  in  the  trial  court  and  may 
take  additional  evidence  on  that  point. 

The  judgment  is  vacated,  and  the  order  denying  a  new  trial 
is  reversed,  so  far  as  the  question  of  the  amounts  paid  by  the 
defendant  and  his  grantor  and  interest,  the  deposit  of  the 
same  in  court,  and  the  right  to  recover  costs  of  suit  are  con- 
cerned. The  cause  is  remanded  for  a  new  trial  of  these  issues 
alone.  The  findings  on  all  other  issues  are  to  stand.  The 
court  below  is  directed,  after  determining  these  questions,  to 
proceed  with  the  case  and  to  render  judgment  in  accordance 
with  this  opinion. 

Angellotti,  J.,  Lorigan,  J.,  Henshaw,  J.,  and  Melvin,  J^ 
concurred. 
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[S.  P.  No.  5196.    In  Bank.r-March  25,  1912.] 

D.  J.  CANTY,  Appellant,  v.  W.  S.  STALEY,  Substituted  in 
the  place  of  Wm.  Hersperger,  his  Predecessor  in  Interest, 
Respondent, 

Consolidated  with 

D.  J.  CANTY,  Appellant,  v.  W.  S.  STALEY,  Substituted  in 
the  place  of  Samuel  Hersperger,  his  Predecessor  in  In- 
terest, Respondent. 

Taxation— Sale  by  Statb  Aftee  Amendment  of  1905  to  Section  3897 
OP  Political  Godk— Failues  to  Mail  Notice  or  Sale— Void  Sals. 
— A  sale  by  the  state  of  land  acquired  hy  it  for  delinqnent  taxes, 
which  was  made  after  the  taking  effect  of  the  amendmoit  of  March 
1,  1905,  to  section  3897  of  the  Political  Code,  and  without  the  mail- 
ing of  a  notice  of  such  proposed  sale,  as  required  by  that  amend- 
ment, "to  the  party  to  whom  the  land  was  last  assessed  next  before 
the  sale,"  if  his  address  was  known,  is  Toid,  notwithstanding  the 
proceedings  for  the  sale  were  initiated  prior  to  the  amendment,  when 
the  statute  contained  no  provision  requiring  such  a  notice  by  maiL 

Id.— Quieting  Title  under  Void  Tax-Deed— Judgment  foe  Defend- 
ants— Immate&ial  Omission  to  Find  Bespecting  Tender  of 
Taxes — ^Failubx  of  Evidence  of  Payment. — ^In  an  action  to  quiet 
title  by  one  claiming  under  a  void  tax-deed  from  the  state,  in  which 
the  court  rendered  judgment  for  the  defendant  upon  evidence  estab- 
lishing the  invalidity  of  the  plaintiff's  deed,  the  failure  of  the  court 
to  find  upon  certain  allegations  contained  in  the  defendant's  answer 
on  the  subject  of  an  attempted  tender  to  plaintiff  of  the  amount 
alleged  by  him  to  have  been  expended  by  him  in  connection  with  his 
attempted  purchase  from  the  state,  is  immaterial,  where  the  plaintiff, 
at  the  trial,  offered  no  evidence  showing  such  expenditures. 

APPEALS  from  judgments  of  the  Superior  Court  of 
Fresno  County  and  from  orders  refusing  a  new  trial.  H.  Z. 
Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Stanton  L.  Carter,  Carter  &  Carter,  and  Eoyle  A  Carter, 
for  Appellant 

Frank  Kauke,  for  Respondent. 
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ANGELLOTTI,  J. — These  are  ajppeals  from  the  judgments 
in  favor  of  defendants,  and  from  the  orders  denying  plain- 
tiffs motion  for  a  new  trial  in  two  actions  to  quiet  plaintiff's 
alleged  title  to  two  parcels  of  land  in  Fresno  County,  which 
actions  were  consolidated  and  tried  together. 

Plaintiff  asserted  title  under  certain  tax  proceedings  based 
on  assessments  for  state  and  county  taxes  for  the  year  1894, 
culminating  in  deed  from  the  state  to  plaintiff  for  the  property 
involved.  These  alleged  proceedings  were  set  forth  in  plain-, 
tiff  s  complaints. 

The  answers  of  the  defendants  sufficiently  denied  the  alle- 
gations of  plaintiff's  complaints  to  present  the  questions  we 
shall  discuss.^  They  also  contained  allegations  on  the  subject 
of  an  attempted  tender,  made  after  the  commencement  of  the 
action,  to  plaintiff,  of  the  amount  alleged  by  plaintiff  to  have 
been  expended  by  him  in  connection  with  his  attempted  pur- 
chases from  the  state,  but  the  trial  court  made  no  finding 
thereon,  no  evidence  having  been  introduced  in  regard  thereto, 
so  far  as  the  record  shows.  Judgment  was  given  in  each  case 
denying  plaintiff  any  relief,  and  decreeing  defendant  to  be 
the  owner  of  the  property  involved  and  quieting  his  title 
thereto  as  against  plaintiff. 

It  was  stipulated  at  the  trial  "that  the  title  to  the  real  prop- 
erty described  in  each  of  the  complaints  was,  at  the  time  of 
the  commencement  of  each  of  said  actions,  vested  in  each  of 
the  defendants  therein  named  respectively  .  .  .  unless  the 
same  had  been  divested  by  the  tax-sales  and  proceedings  under 
which  plaintiff  claims  title." 

In  the  matter  of  the  attempted  sales  by  the  state,  the  facts 
present  the  same  question  that  was  decided  in  the  recent  case 
of  Buck  V.  CanUj,  ante,  p.  226,  [121  Pac."924].  Such  sales 
were  made  on  May  5,  1905,  the  day  noticed  therefor  in  the 
published  notice,  four  days  after  the  legislative  act  of  the 
year  1905,  approved  March  1,  1905,  amending  section  3897 
of  the  Political  Code,  so  as  to  require  notice  of  such  proposed 
sale  by  the  state  to  be  given  by  mailing  a  copy  of  the  notice 
"to  the  party  to  whom  the  land  was  last  assessed  next  before 
the  sale  if  such  address  be  known,"  went  into  effect.  The 
deeds  from  the  state  affirmatively  showed  that  the  only  noti(»e 
of  such  sales  that  was  in  fact  given  was  the  notice  by  publi- 
cation in  a  newspaper,  and  there  is  no  pretense  that  any  other 


Digitized  by 


Google 


March,  1912.]  Canty  v.  Staley.  381 

notice  was  given.  If  we  assume  that  evidence  aliunde  would 
have  been  admissible  in  support  of  the  deeds  to  show  that 
notice  by  mailing  was  in  fact  given,  it  still  remains  that  no 
such  evidence  was  offered.  For  the  reason  stated  in  the 
opinion  in  Buck  v.  Canty,  ante,  p.  226,  [121  Pac.  924],  it  must 
be  held  that  the  ruling  of  the  trial  court  refusing  to  admit  in 
evidence  the  deeds  from  the  state,  based  on  such  sales,  one  of 
the  specified  objections  to  which  was  the  want  of  proof  of 
such  notice  by  mail,  was  correct.  Without  valid  deeds  from 
the  state,  plaintiff  showed  no  title  or  interest  whatsoever  in 
the  land. 

In  view  of  what  we  have  said,  it  is  unnecessary  to  consider 
any  of  the  numerous  other  points  made  in  the  briefs  of  learned 
counsel  for  plaintiff,  save  the  single  one  relating  to  the  failure 
of  the  trial  court  to  find  upon  the  allegations  of  the  answers 
relative  to  tender.  As  to  this,  it  is  sufficient  to  say  that  a 
finding  upon  this  matter  would  have  been  altogether  imma- 
terial, in  view  of  the  conditions  shown  by  the  record.  There 
is  no  evidence  tending  to  show  that  plaintiff  ever  expended 
any  sum  whatever  in  this  matter,  and  nothing  to  indicate  that 
he  offered  any  evidence  in  this  behalf.  The  allegations  in  that 
regard  in  the  complaints  were  squarely  denied  by  the  answers, 
and  the  trial  court  found  against  plaintiff's  allegations.  The . 
burden  of  proof  being  on  plaintiff  to  show  such  payments 
and  no  evidence  at  all  being  introduced  on  the  question,  the 
findings  of  the  trial  court  thereon  cannot  be  held  to  be  with- 
out legal  support.  Under  these  circumstances,  it  is  entirely 
immaterial  whether  the  defendant  made  any  tender  of  the 
amounts  claimed  to  have  been  expended  by  plaintiff.  A  find- 
ing against  the  allegations  of  such  tenders  could  not  affect 
the  judgment.  We  therefore  are  not  here  concerned  with  any 
question  as  to  the  right  of  a  purchaser  from  the  state  at  a 
sale  of  land  made  by  the  state  on  account  of  unpaid  taxes,  to 
insist  that  as  a  condition  precedent  to  the  granting  of  equitable 
relief  to  the  owner  on  account  of  some  defect  in  the  tax  pro- 
ceedings, he  shall  be  reimbursed  the  amounts  expended  by 
him. 

The  judgments  and  orders  denjring  a  new  trial  are  affirmed. 

Shaw,  J.,  Lorigan,  J.,  Henshaw,  J.,  and  Melvin,  J.,  con- 
curred. 
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[S.  F.  Ko.  5341.    In  Bank.— March  25,  1912.] 
MABT  CAMPBELL,  Respondent,  V.'D.  J.  CANTT,  Appellant. 

Taxation — Salx  bt  Stati  Afteb  Amendment  or  1905  to  Section  3897 
OF  PoLmcAL  Code — ^Failure  to  Mail  Notice  of  Saijb — Void  Sale. 
— ^A  sale  l^  the  state  of  land  acquired  by  it  for  delinquent  taxes, 
which  was  made  after  the  taking  effect  of  the  amendment  of  March 
1,  1905,  to  section  3897  of  the  Political  Code,  and  without  the  mail- 
ing  of  a  notice  of  such  proposed  sale,  as  required  by  that  amend- 
ment "to  the  party  to  whom  the  land  was  last  assessed  next  before 
the  sale,"  if  his  address  was  known,  is  void,  notwithstanding  the 
proceedings  for  the  sale  were  initiated  prior  to  the  amendment,  when 
the  statute  contained  no  provision  requiring  such  a  notice  by  mail. 

Id. — ^Equitable  Actions  to  Set  Aside  or  Quiet  Title  against  Tax- 
Deed — Repayment  to  Pttschaseb  of  Amount  of  Taxes  Paid  as 
Condition  of  Belief. — ^The  rule  that  he  who  seeks  equity  mtist  do 
equity  applies  to  suits  by  the  land-owner  in  equity  to  set  aside  a 
tax-sale  or  tax-deed,  and  to  suits  under  section  738  of  the  Code  of 
Civil  Procedure,  in  which  a  judgment  for  plaintiff  will,  in  effect, 
annul  or  cancel  such  sale  or  deed.  In  such  suits  by  the  owner,  re- 
payment of  the  taxes,  penalties,  and  costs  paid  and  interest  thereon 
to  the  purchaser  or  his  successor  must  be  offered  or  required  before, 
or  as  a  condition  of,  the  judgment  in  favor  of  the  owner. 

Id. — ^Modification  of  Judgment  Quieting  Title. — ^In  the  present  case, 
the  invalidity  of  the  defendant's  tax-deed  being  conclusively  estab- 
lished, and  the  amount  paid  by  him  on  account  of  the  taxes,  pen- 
alties, and  costs  being  too  small  to  justify  a  new  trial  or  the 
imposition  of  costs  on  the  plaintiff,  the  judgment  for  the  plaintiff 
quieting  her  title  is  directed  to  be  modified,  in  accordance  with  her 
consent,  so  as  to  require  the  repayment  to  the  defendant  of  such 
amount  as  a  condition  to  its  taking  effect. 

General  Findings— Application  to  Allegations  of  Complaint  and 
Answer. — Findings  in  the  general  form  that  all  the  allegations  of 
the  complaint  are  true  and  all  of  the  allegations  of  the  answer 
untrue,  is  the  equivalent  of  a  specific  finding  as  to  each  allegation 
of  the  answer  as  well  as  those  of  the  complaint. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County  and  from  an  order  refusing  a  new  trial.  H.  Z.  Austin, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Stanton  L.  Carter,  Carter  &  Carter,  Royle  A.  Carter,  and 
William  A.  Bamhill,  for  Appellant. 
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George  Cosgrave,  and  Frank  Kauke,  for  Respondent. 

SHAW,  J. — The  complaint  states  a  cause  of  action  in  the 
ordinary  form  under  section  738  of  the  Code  of  Civil  Pro- 
cedure to  determine  adverse  claims  to  one  hundred  and  sixty 
acres  of  land  in  Fresno  County,  alleging  that  plaintiff  is  the 
owner  and  that  defendant  asserts  a  claim  thereto  without 
right.  The  answer  denies  the  allegations  of  the  complaint 
and  alleges  that  the  defendant  is  the  owner  under  and  by 
virtue  of  a  sale  and  deed  to  the  state  for  delinquent  taxes 
and  a  subsequent  sale  and  deed  by  the  state  to  the  defendant 
in  pursuance  of  the  tax-sale.  The  court  found  that  the  plain- 
tiff was  the  owner  of  the  land  and  gave  judgment  for  her 
quieting  her  title,  imconditionally,  and  for  costs  of  suit. 

The  validity  of  the  sale  to  the  state  for  the  delinquent  taxes 
need  not  be  considered.  It  was  made  on  July  3,  1897.  The 
deed  to  the  state  in  pursuance  thereof  was  made  on  July  3^ 
1902.  Upon  the  authority  of  the  decision  of  this  court  in 
Bank  in  Buck  v.  Cmty,  ante,  p.  226,  [121  Pac.  924],  the  sale 
and  deed  from  the  state  to  the  defendant  are  obviously  in- 
valid. This  sale  and  deed  were  made  on  May  5,  1905,  by  the 
tax-collector  of  the  county,  in  pursuance  of  notices  previously 
given  in  accordance  with  the  law  in  force  prior  to  the  enact- 
ment of  the  amendment  of  March  1,  1905,  to  section  3897  of 
the  Political  Code  (Stats.  1905,  p.  31).  That  amendment 
took  effect  five  days  before  the  sale,  the  notices  given  did  not 
comply  with  its  requirements,  and  for  the  reasons  given  in 
Buck  V.  Caniy  the  sale  was  unauthorized  by  the  law  in  force 
at  the  time  it  was  made  and  is  consequently  void.  The  de- 
cision of  the  court  below  that  the  defendant  had  no  title  to 
the  land  was  therefore  correct. 

In  addition  to  the  allegations  of  ownership  in  plaintiff,  the 
complaint  avers  that  the  defendant  claims  to  have  paid  taxes 
on  the  land  and  to  have  a  lien  thereon  for  the  sum  paid,  and 
that  the  plaintiff,  on  March  25,  1908,  and  before  suit,  had 
tendered  defendant  fifty  dollars  in  satisfaction  of  said  claim, 
which  defendant  refused.  The  answer  admits  the  tender  and 
refusal.  The  findings  are  in  the  general  form  that  all  the 
allegations  of  the  complaint  are  true  and  all  the  allegations 
of  the  answer  untrue.  This  is  the  equivalent  of  a  specific 
finding  as  to  each  allegation  of  the  answer  as  well  as  those  of 
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tho  complaint.  They  are  contrary  to  the  evidence  so  far  as 
the  averments  in  the  answer  regarding  the  sale  for  taxes  to  the 
state  and  the  sale  and  deed  to  the  defendant  by  the  state,  in 
pursuance  of  the  tax-sale,  are  concerned.  But  as  the  deed 
from  the  state  to  the  defendant  is  void,  as  matter  of  law,  for 
the  reason  above  stated,  the  inconsistency  does  not  call  for  a 
reversal  of  the  judgment  or  order. 

The  defendant  makes  the  objection  that  the  court  below 
should  have  required  the  plaintiff  first  to  repay,  or  pay  into 
court  for  the  defendant,  the  sum  paid  by  him  upon  the  tax- 
sale,  with  interest  from  the  date  of  payment,  or  should  have 
declared  the  same  a  lien  on  the  land. in  favor  of  the  defendant. 
The  amount  paid  was  $5.11,  which,  with  interest  from  May  5, 
1905,  to  the  time  of  the  aforesaid  tender,  amounts  to  $6.15. 
The  question  is  whether  the  rule  that  he  who  seeks  equity  must 
do  equity  applies  to  suits  by  the  landowner  in  equity  to  set 
aside  a  tax-sale  or  tax-deed,  or  to  suits  under  section  738  of 
the  Code  of  Civil  Procedure  in  which  a  judgment  for  plaintiff 
will,  in  effect,  annul  or  cancel  such  sale  or  deed.  The  same 
question  is  fully  considered  and  decided  in  Holland  v.  Hotch- 
kiss  et  al,,  ante,  p.  366,  [123  Pac.  258],  this  day  decided. 
We  there  decide  that  the  rule  applies  to  actions  of  this  char- 
acter by  the  owner  and  that  repayment  of  the  taxes,  penalities, 
and  costs  paid  and  interest  thereon  to  the  purchaser  or  his 
successor  must  be  offered  or  required  before,  or  as  a  condi- 
tion of,  the  judgment  in  favor  of  the  owner.  Upon  the  au- 
thority of  that  case  we  hold  that  the  court  erred  in  failing  to 
require  this  repayment  or  to  make  adequate  provision  for  it 
in  the  judgment. 

It  is  plain  that  this  relief  was  not  the  main  object  of  the 
appeal,  or  more  than  a  rather  unimportant  incident  of  it. 
The  plaintiff  in  her  brief  consents  to  a  modification  of  the 
judgment  by  the  supreme  court,  in  the  event  that  it  should 
reach  the  conclusion  that  repayment  should  have  been  awarded 
to  the  defendant.  Techuically,  upon  the  record,  a  new  trial 
might  be  necessary,  for  although  the  tender  is  admitted  the 
payment  is  denied,  and  the  court  below  by  its  general  method 
of  drawing  the  findings,  has  declared  that  the  payment  was 
not  made.  This  is  directly  contrary  to  the  evidence  and  to 
the  admissions  of  the  plaintiff.  Doubtless  it  was  an  inad- 
vertence.   The  sum  involved  is  too  small  to  justify  a  new  trial, 
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or  the  impoBition  of  costs  upon  the  respondent,  or  any  further 
litigation  between  the  parties  concerning  it,  if  it  can  be 
avoided.  In  these  circumstances,  we  think  the  better  way  to 
dispose  of  the  case  is  to  accept  the  offer  of  plaintiff  to  a  modi- 
fication of  the  judgment.  As  the  defendant,  neither  in  the 
court  below  nor  at  any  time,  offered  to  accept  the  money  ten- 
dered, he  should  not  have  costs  of  appeal. 

It  is  therefore  ordered  that  the  judgment  of  the  court  below 
be  modified  by  adding  thereto  the  following : — 

"This  judgment  is  made  upon  the  express  condition,  any- 
thing hereinbefore  said  to  the  contrary  notwithstanding,  that 
the  plaintiff  shall  pay  to  the  defendant,  or  deposit  in  court  to 
be  paid  to  defendant  on  demand,  the  sum  of  $6.15,  the  same 
to  be  in  satisfaction  of  all  claim  of  the  defendant  under  and 
by  virtue  of  the  sum  paid  by  hiln  at  the  sale  of  said  land  to 
him  by  the  tax-collector  of  Fresno  County  for  the  state  of 
California,  and  in  satisfaction  of  the  taxes  for  which  said  land 
was  sold  to  the  state  by  said  tax-collector  on  July  3,  1897,  and 
until  such  payment  is  made  this  judgment  shall  have  no  force 
in  favor  of  said  plaintiff,"  and  as  so  modified,  the  judgment 
is  affirmed,  without  costs  against  the  respondent. 

Angellotti,  J.,  Lorigan,  J.,  Henshaw,  J.,  and  Melvin,  J.,  con- 
curred. 


[8.  P.  No.  5404.    In  Bank.— March  25,  1912.] 

OTIS  E.  BIMMER,  Respondent,  v.  W.  J.  HOTCHKISS  et 
al..  Appellants. 

Taxation— Amount  pob  Which  Land  was  Sold  to  State— Becitals 
IN  Deed  not  Evidence  of  Amount  Due. — The  recitals  in  a  deed  of 
land  sold  to  the  state  for  delinquent  taxes  are  not  evidence  of  tbo 
amount  of  taxes,  costs,  and  charges  actually  due,  and  a  recital  of  the 
amount  for  which  the  property  was  sold  to  the  state  furnishes  no 
evidence  that  such  amount  was  in  excess  of  the  actual  amount  due 
for  taxes,  costs,  and  charges. 

Id.— Assessment  or  Improvements  on  Land — Sepabatb  Ghabok  ov 
Firrr  Gents  not  Authorized. — Section  3770  of  the  Political  Code, 
directing  the  tax-collector  to  collect,  in  addition  to  the  taxes  due 
CLXII  Ca].— 18 


Digitized  by 


Google 


386  BiMMEB  V.  HoTCHKiss.  [162  Cal. 

on  the  delinquent  list,  together  with  the  penalties  for  delinquenej, 
"fifty  cents  on  each  lot,  piece,  or  tract  of  land  separately  assessed, 
and  on  each  assessment  of  personal  property,"  does  not  authorize 
him  to  collect  a  charge  of  fifty  cents  on  account  of  the  assessment  of 
the  improvements  situated  on  the  land  assessed,  notwithstanding 
such  improvements,  by  section  3627  of  the  Political  Code,  arc  re- 
quired to  be  assessed  separately  from  the  land. 

Id. — Sai;b  fob  Excessive  Amount  Invalidates  Deed. — The  inclusion 
in  the  amount  for  which  land  was  sold  to  the  state  for  delinquent 
taxes  of  a  charge  of  fifty  cents  on  account  of  the  assessment  of  the 
improvements  on  the  land  renders  such  sale  excessive,  and  invali- 
dates it  and  the  deeds  founded  thereon. 

Id.— QuisriNQ  Title  against- Invalid  Tax-Deed— Decree — Failure  to 
I^viDS  FOR  Befund  OF  TAXES  DuE — APPEAL. — A  decree  quieting 
title  to  land  against  an  asserted  claim  founded  on  an  invalid  tax- 
deed  from  the  state,  will  not  be  reversed  for  the  failure  of  the  trial 
court  to  provide  therein  for  the  payment  to  the  defendant  of  the 
amount  of  money  expended  for  the  taxes,  costs,  and  charges  actu- 
ally due,  where  no  right  to  such  reimbursement  was  asserted  by  th» 
defendant  in  the  trial  court,  either  by  pleading  or  otherwise. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County  and  from  an  order  refusing  a  new  trial.  George  E. 
Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Carter  &  Carter,  Royle  A.  Carter,  and  John  A.  Shish- 
manian,  for  Appellants. 

Frank  Kauke,  for  Respondent. 

ANGELLOTTI,  J.— This  is  an  appeal  by  defendants  from 
a  judgment  in  favor  of  plaintiff  in  an  action  brought  by  him 
to  quiet  his  alleged  title  to  two  parcels  of  land  in  Fresno 
County,  and  from  an  order  denying  defendants'  motion  for 
a  new  trial.  , 

The  complaint-  contained  simply  the  general  allegations 
appropriate  in  an  action  to  quiet  title  to  land.  The  answer  of 
defendants  denied  these  allegations,  and  alleged  ownership  in 
fee  in  them  by  virtue  of  certain  alleged  tax-sales  to  the  state 
and  an  alleged  sale  by  the  state  to  one  R.  M.  Barthold,  their 
predecessor  in  title.  They  asked  for  a  decree  adjudicating 
their  ownership  of  the  property,  and  "such  other  and  further 
relief  as  is  meet  and  proper,  and  agreeable  to  equity."    The 
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trial  court  found  that  each  and  all  of  the  allegations  of  the 
complaint  are  true  and  that  each  and  all  of  the  denials  and 
allegations  of  the  answer  are  untrue,  and  gave  judgment  de- 
creeing plaintiff  to  be  the  absolute  owner  of  the  land,  free  ajid 
clear  of  any  claim  of  defendants. 

Evidence  introduced  by  plaintiff  was  suflScient  to  show  that 
he  is  the  absolute  owner  of  the  property,  unless  his  title  "is 
affected  or  divested  by  tax-sales  or  purported  tax-sales  and 
proceedings  under  which  defendants  claim  title." 

The  property  consisted  of  two  parcels  of  land,  one  assessed 
for  the  year  1895,  to  Elizabeth  Hurst,  the  other  assessed  for 
the  same  year  to  W.  W.  Hurst.  Defendants  offered  in  evi- 
dence two  deeds  from  the  tax-collector  to  the  state  of  Cali- 
fornia, each  dated  July  8,  1901,  purporting  to  be  based  on 
sales  of  said  land  to  the  state  made  July  3,  1896,  for  the  taxes 
delinquent  on  such  assessment.  Objection  was  made  to  each 
deed  on  the  ground,  among  others,  that  the  sale  to  the  state 
was  for  an  excessive  amount.  The  trial  court  sustained  the 
objection  to  the  deed  based  on  the  Elizabeth  Hurst  assessment, 
and  overruled  it  in  the  case  of  the  deed  based  on  the  W.  W. 
Hurst  assessment.  Defendant  also  offered  two  deeds  from  the 
state  to  R.  M.  Barthold,  dated  April  15,  1905,  purporting  to 
convey  said  lands  to  said  Barthold  in  pursuance  of  sales  made 
by  the  tax-collector  at  public  auction.  The  trial  court  sus- 
tained the  objection  to  the  deed  of  the  Elizabeth  Hurst  land, 
and  overruled  the  objection  to  the  deed  of  the  W.  W.  Hurst 
land.  In  rebuttal  the  plaintiff  then  showed  by  the  assessment- 
roll  of  the  o%mnty,  the  assessment  of  the  lands  involved  for 
the  year  1895,  and  the  taxes  levied  thereon. 

The  assessment  of  W.  W.  Hurst  was  one  of  land,  the  im- 
provements theireon,  and  various  items  of  personal  property. 
The  tax  shown  was,  on  personal  property  and  half  of  real 
estate,  $10.06,  on  remaining  half  of  real  estate,  $3.91,  a  total 
of  $13.97.  The  deed  to  the  state  specified  that  the  costs  and 
charges  which  had  accrued  at  the  time  of  the  sale  to  the  state 
amounted  to  the  further  sum  of  $3.71,  making  a  total  of 
$17.68,  which  was  stated  in  the  deed  to  the  state  as  the  amount 
for  which  the  land  was  sold  to  the  state.  (Pol.  Code,  sec. 
3785,  as  it  stood  at  the  time  of  the  making  of  the  deed,  and 
which  required  a  statement  in  the  deed  of  the  amount  for 
which  the  property  was  sold.) 
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The  assessment  of  Elizabeth  Hurst  was  also  one  of  land, 
the  improvements  thereon,  and  varions  items  of  personal 
property.  The  tax  shown  was,  on  personal  property  and  half 
of  real  estate,  $5.91,  on  remaining  half  of  real  estate,  $3.08,  a 
total  of  $8.99.  The  deed  to  the  state  specified  that  the  costs 
and  charges  which  had  accrued  at  the  time  of  the  sale  to  the 
state  amounted  to  the  further  sum  of  $2.84,  making  a  total  of 
$11.83,  which  was  stated  in  the  deed  to  the  state  as  the  amount 
for  which  the  land  was  sold  to  the  state. 

We  cannot  look  to  the  recitals  in  the  deeds  to  the  state  for 
evidence  of  the  amount  of  taxes,  costs,  and  charges  actually 
due  (See  Campbell  v.  Shafer,  ante,  p.  206,  [121  Pac.  737]). 
There  was  therefore  nothing  in  either  deed  to  show  that  the 
sale  to  the  state  was  for  an  excessive  amount,  or,  in  other 
words,  that  the  amount  named  therein  as  the  amount  for 
which  the  property  was  sold  to  the  state  was  in  excess  of  the 
actual  amount  due  for  taxes,  costs,  and  charges  (Campbell  v. 
Shafer,  ante,  p.  206,  [121  Pac.  737]).  The  trial  court  was 
correct  in  its  ruling  admitting  the  deed  of  the  W.  W.  Hurst 
land,  and  erred  in  its  ruling  excluding  the  deed  to  the  Eliza- 
beth Hurst  land.  But  if  the  latter  deed  had  been  admitted  in 
evidence,  it  could  not  have  properly  aflPected  the  result  as  to 
the  question  of  title.  Each  deed  was  required  by  law  to  show 
the  amount  for  which  the  property  was  sold  to  the  state,  and, 
as  we  have  said,  the  W.  W.  Hurst  deed  showed  $17.68  as  such 
amount,  and  the  Elizabeth  Hurst  deed  showed  $11.83  as  such 
amount.  Prom  the  evidence  afforded  by  the  assessment-roll 
we  are  able  to  ascertain  whether  either  or  both  of  said  amounts 
were  excessive,  for  the  costs  and  charges  authorized  are  all 
expressly  prescribed  by  law.  Consideration  of  this  evidence 
and  of  the  provisions  of  our  statute  relative  to  costs  and  charges 
demonstrates  that  the  amount  was  excessive  in  each  case  by 
at  least  fifty  cents,  unless,  under  the  provisions  of  section  3770 
of  the  Political  Code,  providing  that  "the  tax-collector  must 
collect,  in  addition  to  the  taxes  due  on  the  delinquent  list, 
together  with  the  penalties  for  delinquency,  fixty  cents  on 
each  lot,  piece,  or  tract  of  land  separately  assessed,  and  on  each 
assessment  of  personal  property,"  the  tax-collector  was  author- 
ized to  collect  $1.50  in  each  case  in  addition  to  the  taxes  due 
and  the  penalties  for  delinquency,  instead  of  $1.00  which  ad- 
mittedly he  was  entitled  to  charge  and  collect,  fifty  cents  on 
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the  land  and  fifty  cents  on  the  personal  property.  The  pre- 
cise question  presented  is  whether  a  separate  fifty-cent  charge 
was  authorized  on  account  of  the  improvements  assessed  in 
each  case.  This  exact  question  was  presented  to  this  court  in 
Canty  v.  Staley,  41  Cal.  Dec.  483,  and  the  majority  of  the 
court  decided  that  no  such  charge  was  authorized  under 
such  circumstances  as  exist  in  this  case.  Referring  to  the 
claim  made  in  that  case  in  support  of  such  a  charge,  the  court, 
through  Mr.  Justice  Melvin,  said:  "We  are  unable  to  agree 
with  this  construction  of  section  3770  of  the  Political  Code. 
By  said  section  it  is  provided  that  the  'tax-collector  must  col- 
lect, in  addition  to  the  taxes  due  on  the  delinquent  list,  to- 
gether with  the  penalties  for  delinquency,  fifty  cents  on  each 
lot,  piece,  or  tract  of  land  separately  assessed  and  on  each 
assessment  of  personal  property.'  It  is  clear  that  improve- 
ments are  not  personalty.  They  are  expressly  classified  as 
*real  estate'  (Pol.  Code,  sec.  3617),  and  while  they  are  to  be 
assessed  separately  from  the  land  (Pol.  Code,  sec.  3627),  they 
must  be  assessed  against  the  particular  section,  lot  or  tract  of 
land  upon  which  they  are  located.  Technically  then,  the  land 
and  the  improvements  are,  in  one  sense,  two  parcels  of  real 
property,  but  this  does  not  justify  a  charge  of  fifty  cents 
against  each  by  the  assessor  because  section  3770  of  the  Politi- 
cal Code  authorizes  that  charge  upon  'each  lot,  piece,  or  tract 
of  land  separately  assessed.'  There  is  nothing  either  in  the 
section  itself  or  in  the  use  of  the  words  'land'  and  'real  estate' 
in  that  part  of  the  Political  Code  relating  to  taxation  which 
justifies  the  conclusion  that  the  word  'land'  was  here  intended 
to  be  used  interchangeably  with  the  term  'real  estate.'  The 
words  lot,'  'piece,'  and  'tract'  apply  peculiarly  to  the  land 
itself  and  are  never  employed  to  describe  improvements.  That 
a  separate  column  must  be  used  for  the  valuation  of  improve- 
ments does  not  justify  the  additional  charge.  It  requires  two 
entries  to  show  the  division  of  the  tax  into  installments,  yet  no 
extra  charge  is  permitted  for  that  clerical  labor.  While  this 
additional  imposition  for  the  assessment  of  improvements  may 
be  ciistomarily  noted  by  assessors,  ...  we  cannot  let  that  fact 
distort  the  plain,  simple  English  of  the  statute  making  the 
charge  of  fifty  cents  applicable  to  each  subdivision  of  land  sep* 
trately  assessed.  Each  of  the  respondent's  two  lots  of  land 
was  therefore  sold  for  at  least  fifty  cents  in  excess  of  the 
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proper  amount."  While  a  rehearing  was  granted  in  that  case, 
it  was  not  because  of  any  doubt  as  to  the  correctness  of  the 
views  above  quoted,  and  the  justices  participating  therein  are 
of  the  opinion  that  the  same  correctly  state  the  law  on  this 
question.  It  follows  that  it  must  be  held  that  the  amounts  for 
which  the  two  parcels  of  land  were  declared  to  be  sold  to  the 
state  and  the  amounts  specified  in  the  deeds  as  the  sums  for 
which  they  were  so  sold,  were  excessive  by  at  least  fifty  cents  in 
each  case.  The  effect  of  a  sale  to  the  state  for  an  excessive 
amount  is  also  declared  in  the  opinion  in  Canty  v.  Staley,  as 
follows :  "In  either  view  of  the  matter,  whether  we  hold  that 
the  property  was  sold  for  fifty  cents  or  fifty-two  cents  above 
the  price  authorized  by  law,  we  must  find,  under  the  decisions 
of  this  court,  that  the  excessive  charge  invalidated  the  trans- 
action and  that  the  deeds  and  delinquent  tax-list  were  there- 
fore properly  denied  admission  in  evidence  by  the  trial  court. 
This  court  has  consistently  held  that  where  a  sale  for  delin- 
quent taxes  is  in  excess  of  the  amount  authorized  by  law,  the 
party  claiming  by  virtue  of  said  sale  can  acquire  no  rights 
thereunder."  (Citing  cases.)  As  to  this  it  is  to  be  said  that  the 
rehearing  was  not  granted  on  account  of  any  doubt  as  to  the 
correctness  of  these  views,  and  that  the  justices  who  partici- 
pated therein  are  of  the  opinion  that  it  correctly  states  the 
law :  It  follows  that  the  sale  to  the  state  was  void  as  to  each 
parcel  of  land,  and  that  defendants  have  acquired  no  interest 
in  the  land  by  reason  of  the  attempted  deeds  of  the  state  to 
their  predecessor  in  title  which  are  based  thereon. 

Upon  the  question  of  the  right  of  the  defendants  to  be  reim- 
bursed on  account  of  money  expended  by  their  predecessor  in 
title,  the  facts  are  substantially  the  same  as  those  stated  in  the 
opinion  in  Buck  v.  Canty,  ante,  p.  226,  [121  Pac.  924],  Upon 
the  authority  of  that  case,  it  must  be  held  that  the  failure  of 
the  trial  court  to  provide  for  reimbursement  does  not  warrant 
a  reversal. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 

Shaw,  J.,  Lorigan,  J.,  Henshaw,  J.,  and  Melvin,  J.,  con- 
curred. 
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[8.  F.  No.  57a&.    In  Bank.— March  25,  1912.1 
J.  K.  JOHNSON,  Respondent,  v.  D.  J.  CANTY,  AppeUant. 

Taxation— Land  Deeded  to  State  fob  Delinquent  Taxes — Nones  to 
OwNEE  OP  Application  por  Deed — ^Deed  not  Evidence  of  Giving 
Notice. — One  reljing  upon  a  tax-deed  to  the  state  as  purchaser  of 
land  sold  to  it  for  delinquent  taxes,  at  a  time  when  the  statute  re- 
quired as  a  condition  precedent  to  the  execution  of  the  deed  that 
the  purchaser  must  give  to  the  owner  of  the  property  thirty  dajs' 
notice  in  writing  of  his  intended  application  for  a  deed  on  account 
of  the  sale  to  him,  and  make  proof  of  such  service  to  the  tax- 
collector,  and  that  no  deed  "shall  be  issued  bj  the  tax-collector"  to 
the  purchaser  in  the  absence  of  such  proof,  must  establish  the  giving 
of  the  notice  as  a  part  of  his  proof  of  title,  and  the  deed  itself  is 
not  even  prima  facie  proof  that  the  notice  was  given.  The  fact  that 
the  state  was  itself  the  purchaser  did  not  dispense  with  the  giving 
of  such  notice. 

Id.— Sale  by  State  Apteb  Amendment  of  1905  to  Section  3897  of 
Political  Code— Failube  to  Mail  Notice  of  Sale— Void  Sale. — 
A  sale  bj  the  state  of  land  acquired  bj  it  for  delinquent  taxes,  which 
was  made  after  the  taking  effect  of  the  amendment  of  March  1, 
1905,  to  section  3897  of  the  Political  Code,  and  without  the  mailing 
of  a  notice  of  such  proposed  sale,  as  required  by  that  amendment, 
"to  the  party  to  whom  the  land  was  last  assessed  next  before  the 
sale,"  if  his  address  was  known,  is  void,  notwithstanding  the  pro- 
ceedings for  the  sale  were  initiated  prior  to  the  amendment,  when 
the  statute  contained  no  provision  requiring  such  a  notice  by  maiL 

Id. — Equitable  Actions  to  Cancel  or  Quiet  Title  against  Tax-Deed 
— Eepayment  of  Taxes  as  Condition  of  Relief. — Holland  ▼. 
Sitchkiss,  ante,  p.  366,  approved,  to  the  effect  that  in  actions  in 
equity  by  a  land  .wner  to  set  aside  a  tax-sale  or  tax-deed,  and  in 
suits,  under  section  738  of  the  Code  of  Civil  Procedure,  to  quiet 
title  against  a  claim  asserted  under  such  sale  or  deed,  repayment  of 
the  taxes,  penalties,  and  costs  paid  and  interest  thereon  to  the  pur- 
chaser or  his  successor  must  be  offered  or  required  before,  or  as  a 
condition  of,  the  judgment  in  favor  of  the  owner. 

Id^ — Judgment  Should  Award  Repayment  of  Taxes  Uncondition- 
ally.— In  such  equitable  actions  instituted  by  the  landowner,  the 
judgment  in  favor  of  the  plaintiff  should  award  the  amounts  so  paid 
to  the  defendant  absolutely,  without  condition  of  any  kind.  A  judg- 
ment fixing  a  timo  limit  upon  the  defendant's  right  to  accept  the 
amount  awarded  him  is  erroneous. 

Estates  of  Deceased  Persons — Superior  Court — Presumption  as  to 
Jvrisdiction. — In  this  state,  the  same  presumption  exists  in  favor 
of  the  acts  of  the  superior  court  done  in  the  exercise  of  its  probate 
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jurisdiction,  as  exists  in  favor  of  its  acts  done  in  ordinaxy  litiga- 
tion between  parties. 
Id. — DsciUES  OF  Distribution — Evidsnce  of  Jurisdiction  and  Trans- 
mission OF  Title. — A  decree  of  the  superior  court  of  this  state  dis- 
tributing the  estate  of  a  deceased  person  is  in  itself  presumptive 
evidence  of  the  jurisdiction  of  the  court  to  render  it,  and  hy  itself 
affords  evidence  of  the  transmission  of  the  title  of  the  deceased. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County  and  from  an  order  refusing  a  new  trial.  George  E. 
Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Carter  &  Carter,  and  William  A.  Barnhill,  for  Appellant. 

George  Cosgrave,  and  Frank  Eauke,  for  Respondent. 

AN6ELL0TTI,  J.— This  is  an  appeal  from  a  judgment  in 
favor  of  plaintiff  and  from  an  order  denying  defendant's 
motion  for  a  new  trial  in  an  action  brought  by  plaintiff  to 
quiet  his  alleged  title  to  certain  lands  in  Fresno  County.  The 
action  was  commenced  May  12, 1909.  The  complaint  contained 
in  addition  to  the  general  allegations  ordinarily  used  in  such 
complaints,  allegations  substantially  as  follows:  On  May  7, 
1909,  plaintiff  tendered  and  offered  to  pay  to  defendant  one 
hundred  and  fifty  dollars  and  such  further  sums  as  defendant 
may  have  expended  in  the  matter  of  the  payment  of  taxes  and 
other  encumbrances  on  said  land,  with  interest  thereon,  de- 
manding at  the  same  time  that  defendant  release  the  land 
from  his  alleged  claim  thereto,  or  in  any  appropriate  form  or 
manner  quitclaim  the  same  to  plaintiff,  offering  to  pay  the 
reasonable  costs  and  charges  for  making  such  release  or  quit- 
claim. Defendant  refused  to  accept  such  money  so  offered  in 
satisfaction  of  his  claim.  Plaintiff  offers  to  pay  any  such  sum 
as  the  court  may  find  should  be  paid.  The  defendant  by  his 
answer  denied  plaintiff's  claim  of  ownership,  denied  that  he 
had  no  interest  in  the  land  and  denied  the  alleged  tender,  but 
admitted  that  he  refused  to  release  his  claim.  He  further  set 
up  the  tax  proceedings  under  which  he  claimed,  and  alleged 
himself  to  be  owner  of  the  land  by  virtue  thereof.  He  asked 
for  a  decree  quieting  his  alleored  title  against  plaintiff. 

The  trial  court  found  all  the  allegations  of  the  complaint  to 
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be  true  and  all  the  allegations  of  the  answer  and  cross-com- 
plaint to  be  untrue.  It  further  found  in  response  to  the  alle- 
gations of  tender,  etc.,  that  "prior  to"  May  7,  1909,  defendant 
expended  by  reason  of  taxes  and  purported  taxes,  etc.,  the 
sum  of  $168.75,  and  had  received  as  income  from  the  products 
of  the  land  $52.35,  leaving  the  sum  of  $116.40  which  had  not 
been  repaid  to  him,  but  all  of  which  was  offered  and  tendered 
by  plaintiff  on  May  7,  1909.  Plaintiff,  in  compliance  with  the 
views  expressed  by  the  trial  court  to  that  effect  in  its  conclu- 
sions of  law,  having  deposited  said  sum  of  $116.40  with  the 
clerk  of  the  court  for  defendant,  judgment  was  given  in  favor 
of  plaintiff,  reciting  said  deposit,  and  decreeing  that  plaintiff 
is  the  owner  of  the  property,  that  defendant  has  no  interest 
therein  and  that  defendant  be  enjoined  from  asserting  any 
interest  therein.  It  was  further  ordered  therein  that  said  sum 
of  $116.40  be  paid  to  defendant  upon  his  accepting  the  same 
and  giving  a  receipt  therefor  in  full  payment  of  any  claim  by 
reason  of  the  said  expenditures  by  him,  and  that  in  the  event 
that  said  money  is  not  accepted  and  receipted  for  within  thirty 
days  from  date  the  right  of  the  defendant  to  said  sum  shall 
cease  upon  the  expiration  of  said  thirty  days  and  the  same 
shall  be  returned  to  plaintiff.  This  judgment  was  given  and 
entered  on  November  30,  1909,  and  the  appeal  from  the  judg- 
ment was  taken  May  28,  1910. 

Upon  the  trial,  plaintiff  having  introduced  his  evidence 
tending  to  show  absolute  title  in  himself,  and  the  tender  al- 
leged in  his  complaint  and  defendant's  refusal  thereof,  rested. 
Defendant  thereupon  attempted  to  establish  title  under  his 
alleged  tax  proceedings.  He  offered  in  evidence  two  pur- 
ported deeds  to  the  state,  one  dated  July  18,  1899,  based  upon 
a  sale  made  to  the  state  in  the  year  1894  for  the  taxes  for  the 
year  1893,  and  one  dated  February  1,  1896,  based  upon  a  sale 
made  to  the  state  in  the  year  1886  for  the  taxes  for  the  year 
1885.  At  the  date  of  the  respective  sales  to  the  state  shown 
by  these  deeds, — ^namely,  July  3,  1894,  and  March  9,  1886,  a 
statute  of  this  state  required  as  a  condition  precedent  to  the 
execution  of  a  deed  to  the  purchaser  that  the  purchaser  must 
give  to  the  owner  of  the  property  thirty  days'  notice  in  writing 
of  his  intended  application  for  a  deed  on  account  of  the  sale 
to  him,  and  make  proof  of  such  service  to  the  tax-collector, 
and  that  no  deed  ''shall  be  issued  by  the  tax-collector"  to  the 
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purchaser  in  the  absence  of  such  proof.  No  evidence  was 
offered  in  connection  with  these  deeds  to  show  that  any  such 
notice  was  given  by  the  purchaser  (the  state)  to  the  owner 
before  the  execution  of  the  deeds,  and  no  pretense  is  made  that 
any  such  notice  was  ever  given.  It  is  settled  that  one  relying 
on  a  tax-deed  that  can  be  issued  only  after  the  giving  of  such 
notice  is  bound  to  establish  the  giving  of  the  notice  as  a  part 
of  his  proof  of  title,  and  that  the  deed  itself  is  not  even  prima 
facie  proof  that  the  notice  was  given.  {Miller  v.  Miller,  96 
Cal.  376,  [31  Am.  St.  Rep.  229,  31  Pac.  247] ;  Beed  v.  Lyo7i, 
96  Cal.  501,  [31  Pac.  619].)  That  the  giving  of  such  notice 
was  essential  in  the  case  of  these  deeds,  because  the  law  in 
force  at  the  time  of  the  respective  sales  required  it,  even 
though  the  state  was  the  purchaser,  is  settled  by  Johnson  v. 
Taylor,  150  Cal.  201,  [119  Am.  St.  Rep.  181,  10  L.  R.  A.  (N. 
S.)  818,  88  Pac.  903],  where  the  whole  matter  is  exhaustively 
discussed.  The  trial  court  sustained  the  objections  interposed 
to  the  deeds,  one  of  which  was  the  want  of  proof  of  such  notice. 
In  view  of  what  we  have  said  the  ruling  was  correct. 

Defendant  also  offered  in  evidence  a  deed  from  the  state  of 
California  to  himself  based  upon  a  sale  made  by  the  tax-col- 
lector on  May  5,  1905,  under  authorization  from  the  state 
controller.  As  in  BtLck  v.  Canty,  ante,  p.  226,  [121  Pac.  924], 
and  Canty- y,  Staley,  ante,  p.  379,  [123  Pac.  252],  no  show- 
ing was  made  as  to  the  giving  of  such  notice  by  mail 
as  was  required  by  section  3897  of  the  Political  Code  as 
amended  March  1,  1905,  (Stats.  1905,  p.  31),  the  deed  affirma- 
tively  showing  that  the  only  notice  given  was  the  notice  by 
publication  in  a  newspaper.  Objection  to  the  introduction  of 
such  deed  was  sustained  by  the  trial  court,  one  of  the  specific 
grounds  of  objection  being  the  want  of  proof  of  such  notice 
by  mail.  Upon  the  authority  of  the  cases  last  cited,  it  must  be 
held  that  the  objection  was  properly  sustained. 

The  property  involved  was  originally  the  property  ot  one 
Lucio  M.  Tewksbury,  under  whom  plaintiff  claimed  as  a  suc- 
cessor in  title.  A  link  in  plaintiff's  chain  of  title  was  the  de- 
cree of  distribution  in  the  matter  of  the  estate  of  said  Tewks- 
bury, who  died  intestate,  made  by  the  superior  court  of  Ala- 
meda County,  California,  on  August  10,  1886.  To  show  this, 
plaintiff  offered  in  evidence  a  certified  copy  of  such  decree,  to 
which  defendant  objected  on  various  grounds,  the  only  one 
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warranting  notice  being  that  there  was  no  showing  that  the 
court  had  acquired  jurisdiction  of  the  estate.  The  trial  court 
overruled  the  objection  and  this  ruling  is  assigned  as  error. 
It  is  well  settled  in  this  state  that  the  same  presumption  exists 
in  favor  of  the  acts  of  the  superior  court  done  in  the  exercise 
of  its  probate  jurisdiction,  as  exists  in  favor  of  its  acts  in  or- 
dinary litigation  between  parties.  It  is  provided  by  our 
statute  that  it  is  to  be  presumed  "that  a  court  or  judge  acting 
as  such  .  .  .  was  acting  in  the  lawful  exercise  of  his  jurisdic- 
tion." (Code  Civ.  Proc.,  sec.  1963,  subd.  16.)  It  is  to  be  borne 
in  mind  that  we  have  no  statute  prescribing,  as  in  the  ordinary 
action,  what  papers  shall  constitute  "the  judgment-roll"  or 
•'record"  of  a  judgment  or  order  in  probate  proceedings  in  the 
courts  of  this  state.  We  can  see  no  good  reason  why  a  decree 
like  the  one  received  in  evidence  in  this  matter  should  not  be 
held  to  afford  presumptive  evidence  of  the  jurisdiction  of  the 
court  to  render  it.  In  Estate  of  Schandoney,  133  Cal.  387, 
[65  Pac.  877],  this  court  applied  the  presumption  above  stated 
in  a  guardianship  proceeding,  quoting  Freeman  on  Judgments, 
section  124,  as  follows :  "Nothing  shall  be  intended  to  be  out 
of  the  jurisdiction  of  the  superior  court  but  that  which  ex- 
pressly appears  to  be  so.  Hence,  though  the  existence  of  any 
jurisdictional  fact  may  not  be  affirmed  upon  the  record,  it  will 
be  presumed  upon  a  collateral  attack  that  the  court,  if  of  gen- 
eral jurisdiction,  acted  correctly  and  with  due  authority,  and 
its  judgment  will  be  as  valid  as  though  every  fact  necessary 
to  jurisdiction  affirmatively  appeared."  (See,  also,  Estate  of 
Eikerenkotter,  126  Cal.  54,  [58  Pac.  370].)  It  is  expressly 
provided  by  our  statute  that  a  certified  copy  of  a  decree  of 
distribution  must  be  recorded  in  the  county  recorder's  office 
(Code  Civ.  Proc,  sec.  1719),  and  that  from  the  time  of  such 
filing,  notice  is  imparted  to  all  persons  of  the  contents  thereof. 
(Code  Civ.  Proc,  sec  1706.)  It  thus  appears  to  have  been 
contemplated  that  the  decree  itself  should  afford  evidence  of 
the  transmission  of  the  title  of  deceased.  It  is  expressly  pro- 
vided by  section  1704  of  the  Code  of  Civil  Procedure:  "Or- 
ders and  decrees  made  by  the  court,  or  a  judge  thereof,  in 
probate  proceedings,  need  not  recite  the  existence  of  facts,  or 
the  performance  of  acts,  upon  which  the  jurisdiction  of  the 
court  or  judge  may  depend,  but  it  shall  only  be  necessary  that 
they  contain  the  matters  ordered  or  adjudged,  except  as  other- 
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wise  provided  in  this  title.  All  orders  and  decrees  of  the 
court  or  judge  must  be  entered  at  length  in  the  minute  boob 
of  the  court."  It  is  not  questioned,  of  course,  that  a  judicial 
record  of  this  state  may  be  proved  by  the  production  of  a  copy 
thereof,  "certified  by  the  clerk  or  other  person  having  the  legal 
custody  thereof."    (Code  Civ.  Proc.,  sec.  1905.) 

There  is  no  other  matter  requiring  notice,  save  such  ques- 
tions as  are  presented  regarding  the  reimbursement  of  defend- 
ant for  moneys  expended  by  him.  The  question  what  rule 
should  be  applied  in  such  matters  has  been  fully  and  exhaus- 
tively discussed  in  the  opinion  of  this  court  in  Holland  v. 
Hotchkiss,  arUe,  p.  366,  [123  Pac.  258],  and  it  will  only  be 
necessary  to  apply  the  rules  there  laid  down  to  the  facts  of 
this  case. 

The  evidence  sufficiently  supports  the  finding  that  defend- 
ant has  paid  out  only  $168.75  on  account  of  matters  for  which 
he  could  equitably  claim  reimbursement  as  a  condition  pre- 
cedent to  plaintiff's  having  a  decree  quieting  his  title.  This 
excludes  seventy-five  dollars  testified  by  defendant  to  have 
been  paid  for  a  survey  of  the  land,  for  which,  of  course,  he 
was  not  entitled  to  be  reimbursed.  It  includes,  according  to 
defendant's  own  testimony,  interest  on  the  money  paid  by 
him  to  the  state  for  the  property,  to  the  date  of  the  tender. 
May  7,  1909.  There  were  no  data  upon  which  to  found  a  con- 
clusion as  to  the  time  of  the  other  expenditures,  $30.53  and 
$32.59,  and  consequently  no  foundation  for  the  allowance  of 
interest  on  such  payments.  The  evidence  was  also  sufficient 
to  support  the  conclusion  that  defendant  had  received  $52.35 
net  profits  from  the  land,  which  should  be  deducted  from  the 
$168.75.  The  conclusion  that  plaintiff  should  reimburse  de- 
fendant to  the  extent  of  $116.40  was  therefore  correct. 

In  view  of  what  we  have  said,  the  judgment  was  correct,  ex- 
cept in  so  far  as  it  provided  for  the  return  to  the  plaintiff  of 
the  $116.40  deposited  with  the  clerk  of  the  court  for  the  de- 
fendant, if  not  accepted  by  the  defendant  within  thirty  days. 
The  money  should  have  been  awarded  absolutely  to  defendant, 
without  condition  of  any  kind.  We  cannot  determine  from  the 
record  whether  this  money  has  been  returned  to  the  plaintiff 
as  required  by  the  judgment,  because  of  non-acceptance  by 
the  defendant.  The  judgment  should  have  concluded  with 
the  words  "It  is  further  ordered,  adjudged  and  decreed  that 
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fhe  said  smn  of  $116.40,  which  has  been  deposited  and  is  noW 
in  the  possession  of  the  clerk  of  this  court,  be  paid  over  to  the 
defendant." 

It  is  ordered  that  the  judjnnent  be  reversed,  with  directions 
to  the  trial  court:  1.  In  the  event  that  the  $116.40  deposited 
with  the  clerk  of  the  court  for  defendant  is  still  under  the 
control  of  the  clerk,  to  give  a  new  judgment  in  the  precise 
terms  of  the  original  judgment,  with  the  exception  of  all  that 
part  thereof  that  follows  the  paragraph  thereof  last  above 
quoted ;  2.  In  the  event  that  said  $116.40  has  been  returned  to 
plaintiff,  to  require  plaintiff  as  a  condition  precedent  to  the 
entry  of  judgment  in  his  favor  to  again  pay  said  sum  to  the 
clerk  of  the  court  for  defendant,  and  if  plaintiff  fails  to  make 
such  payment  within  thirty  days  after  order  requiring  him  to 
do  so  is  made,  to  dismiss  this  action,  but  if  he  makes  such 
payment  within  said  time,  to  thereupon  enter  the  judgment 
in  the  form  already  above  prescribed. 

The  order  denying  a  new  trial  is  afSrmed.  Appellant  shall 
not  recover  his  costs  of  appeal. 

Shaw,  J.|  Lorigan,  J.,  Henshaw,  J.,  and  Melvin,  J.,  con- 
curred. 


[L.  A.  No.  2635.    In  Bank.— March  25,  1912.] 

W.  C.  FUEREY,  Respondent,  v.  HENRY  P.  LAUTZ,  as 
Administrator  with  the  Will  Annexed  of  the  Estate  of 
Mary  Elizabeth  Crocker,  Deceased,  Appellant. 

Taxation — Sals  by  State  of  Land  Acquired  fob  Delinquent  Taxes — 
Sale  of  Entibe  Land — ^Retention  of  Pboceeds  of  Sale  in  Excess 
OF  Delinquency. — Neither  the  provision  of  the  revenue  law  author* 
izing  the  state  to  sell  as  a  whole  a  tract  or  parcel  of  land  acquired 
by  it  for  delinquent  taxes,  nor  that  authorizing  the  retention  of  the 
surplus  proceeds  of  sale  where  the  amount  received  is  in  excess  of 
that  which  the  state  could  exact  before  sale  upon  redemption  of  the 
property,  renders  the  law  obnoxious  to  the  provisions  of  either  the 
state  or  federal  constitution. 

Id. — Description  in  Tax-Deed — Town  Lots — Descbiftion  by  Numbbb 
of  Lot  and  Block — Pbima  Facib  Sufficiency. — II  description  of 
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land  in  a  tax-deed  as  propertj  "cdtuate,  lying  and  being  within  the 
county  of  Los  Angeles,  state  of  California,  and  described  thus:  In 
Los  Angeles  County,  Qlendale,  lot  22,  blk.  4,"  is  in  apparent  accord 
with  the  requirements  of  subdivision  3  of  section  3650  of  the 
Political  Code,  that  city  or  town  lots  shall  be  described  on  the  as- 
sessment-roll by  the  number  of  the  lot  and  block,  according  to  the 
system  of  numbering  in  such  city  or  town.  Such  description  implies 
that  there  was  in  such  town'  a  general  system  of  numbering  the 
blocks  and  lots  of  the  town,  and  that  it  was  according  to  such  system. 
The  description  will  be  held  prima  facie  sufficient  for  identification, 
at  least  when  accompanied  by  the  evidence  of  a  witness  who  testi- 
fied to  the  value  and  size  of  the  lot  described. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Robert  M.  Clark,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  Lautz,  and  W.  J.  Wood,  for  Appellant. 

Bernard  Potter,  for  Respondent. 

ANGELLOTTI,  J.— This  is  an  appeal  by  the  defendant 
from  a  judgment  in  favor  of  plaintiff,  and  from  an  order  de- 
nying his  motion  for  a  new  trial,  in  an  action  brought  by 
plaintiff  to  quiet  his  alleged  title  to  lots  23  and  24  in  block  4 
of  the  town  of  Glendale,  Los  Angeles  County,  California. 

Plaintiff  claimed  under  certain  deeds  to  him  from  the  state 
of  California  based  on  sales  made  by  the  tax-collector  of  Los 
Angeles  County  under  authorization  from  the  state  controller, 
the  property  having  been  theretofore  sold  to  the  state  for  non- 
payment of  the  state  and  county  taxes  for  the  year  1900,  and 
no  redemption  thereof  having  been  effected  within  five  years 
thereafter,  deeds  therefor  having  theretofore  been  executed 
to  th.^  state.  If  these  deeds  from  the  state  were  effectual  to 
conve}  the  title  to  plaintiff  Furrey,  the  purchaser,  he  was  at 
the  time  of  the  institution  of  this  action  the  absolute  owner 
of  the  property  here  involved. 

But  two  points  are  made  for  reversal. 

The  first  point  is  based  on  the  fact  that  each  lot  was  offered 
for  sale  and  sold  by  the  state  as  a  whole  for  a  sum  largely  in 
excess  of  the  delinquent  tax  and  costs,  etc.,  due  thereon.  It  is 
not  claimed  that  this  course  was  not  in  strict  accord  with  the 
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law  relating  to  sales  by  the  state  of  property  that  it  has  ac- 
quired on  account  of  the  non-payment  of  taxes,  etc.  (See 
Pol.  Code,  sec.  3897.)  The  claim  is  that  inasmuch  as  a  portion 
of  each  lot  could  have  been  sold  for  an  amount  suflScient  to  pay 
all  taxes,  costs,  charges,  etc.,  due  thereon,  and  as  the  law 
makes  no  provision  for  the  payment  of  the  excess  received  by 
the  state  to  the  former  owner  of  the  property,  the  statute 
relative  to  such  sales  by  the  state  is  unconstitutional.  Of  this 
point,  the  district  court  of  appeal  of  the  second  district  said : 
"This  identical  question  was  presented  to  the  court  in  the 
case  of  Fox  v.  Wright,  152  Cal.  59,  [91  Pac.  1005],  where  the 
subject  is  fuUy  discussed,  and  it  was  there  held  that  neither 
the  provision  of  law  authorizing  the  state  to  sell  as  a  whole  a 
tract  or  parcel  of  land  acquired  by  it  under  tax  proceedings, 
nor  that  authorizing  the  retention  of  the  surplus  proceeds  of 
sale  where  the  amount  received  is  in  excess  of  that  which  the 
state  could  exact  before  sale  upon  redemption  of  the  property, 
renders  the  law  obnoxious  to  the  provisions  of  either  state  or 
federal  constitution.  Upon  the  authority  of  that  case,  ap- 
proved in  Chapman  v.  Zobelein,  152 -Cal.  216,  [92  Pac.  188], 
we  must  hold  appellant's  contention  in  this  regard  without 
merit."  Tl^is  was  a  correct  disposition  of  the  matter,  and  we 
adopt  the  language  of  the  district  court  of  appeal  as  a  part  of 
this  opinion. 

It  is  further  claimed  that  the  description  contained  in  each 
of  the  deeds  to  the  state  and  in  each  of  the  deeds  from  the  state 
was  insuflBcient  to  identify  the  property.  The  description  in 
the  deeds  to  the  state  was,  as  to  one  of  the  lots,  property  "situ- 
ate, lying'and  being  within  the  county  of  Los  Angeles,  state  of 
California,  and  described  thus :  In  Los  Angeles  County,  Glen- 
dale,  lot  22,  blk.  4,"  and  as  to  the  other  the  same,  except  the 
number  of  the  lot,  which  was  given  as  "24."  The  description 
in  the  deed  from  the  state  to  plaintiff,  was  as  to  one  of  the 
lots,  the  property  "situate,  lying  and  being  in  the  county  of 
Los  Angeles,  state  of  California,  and  described  as  follows,  to- 
wit:  Glendale  lot  twenty-two  (22),  block  four  (4),"  and  as 
to  the  other  the  same,  except  the  number  of  the  lot,  which  was 
given  as  "twenty-four  (24)."  Testimony  introduced  by  de- 
fendant showed  that  "Glendale"  was  the  name  of  the  town  in 
Los  Angeles  County  in  which  the  property  was  situated.  Wit- 
ness B.  L.  Bates  for  defendant,  testified:    "I  am  acquainted 
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with  the  values  of  real  estate  in  the  tov/n  of  Glendale,  and  of 
the  values  of  lots  22  and  24  in  block  4  of  said  town  of  Glen- 
dale; .  .  .;  said  lots  have  each  a  frontage  of  50  feet  by  depth 
of  150  feet."  The  description  thus  appears  to  have  been  in 
accord  with  the  requirements  of  the  Political  Code  as  to  the 
description  to  be  given  on  the  assessment-roll,  subdivision  3  of 
3650  being  as  follows:  "City  and  town  lots,  naming  the  city 
or  town,  and  the  number  of  the  lot  and  block,  according  to  the 
system  of  numbering  in  such  city  or  town/'  The  description 
implies  that  there  was  in  such  town  a  general  system  of  num- 
bering the  blocks  and  lots  of  the  town,  and  that  the  description 
given  was  according  to  such  system.  We  think  it  should  be 
held  to  be  prima  facie  sufficient,  at  least  in  the  presence  of 
such  testimony  as  we  have  quoted  above,  tending  to  show  that 
the  description  was  such  as  to  leave  no  question  as  to  the 
identity  of  the  land  referred  to.  The  effect  of  the  description 
and  the  evidence  quoted,  fairly  construed,  is  that  there  was 
but  one  block  four  in  the  town  of  Glendale,  and  but  one  lot 
twenty-two  in  block  four  and  but  one  lot  twenty-four  in  block 
four  in  said  town,  and  that  such  facts  were  well  known.  This 
renders  the  description  prima  facie  sufficient.  {Best  v.  Wohl- 
ford,  144  Cal.  733,  740,  [78  Pac.  293].)  There  is  a  clear  dis- 
tinction between  this  case,  and  such  cases  as  Miller  v.  Williants, 
135  Cal.  135,  [67  Pac.  788] ;  Fox  v.  Townsend,  152  Cal.  51, 
[91  Pac.  1004,  1007],  and  Clvapman  v.  Zohelein,  152  Cal.  216, 
[92  Pac.  188].  In  all  of  these  cases  the  description  was  by 
mere  number  of  lot  and  block  in  a  specified  tract  or  portion 
of  the  city,  the  name  only  of  such  tract  or  portion  being  given 
without  any  reference  to  any  map,  and  there  was 'absolutely 
no  evidence  to  supplement  the  description.  So  far  as  the 
record  shows,  no  question  was  raised  in  the  court  below  as  to 
the  sufficiency  of  the  description  to  properly  identify  the  land, 
the  objection  to  the  deeds  having  been  most  general  in  its 
nature,  viz.,  that  the  same  are  "incompetent,  irrelevant  and 
immaterial." 
The  judgment  and  order  denying  a  new  trial  are  affirmed. 

Lorigan,  J.,  Shaw,  J.,  Henshaw,  J.,  and  Melvin,  J.,  con- 
curred. 
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[8.  F.  No.  6036.    In  Bank.— March  25,  1912.] 

ELLA  L.  HERSHET  et  al.,  Petitioners,  v.  RECLAMATION 
DISTRICT  No.  730  et  al.,  Respondents. 

Bbglahation  Districts— Payuknt  of  Judgment  Upholdino  Assess- 
ment BY  Wabeant  of  Distbict. — ^Under  the  amendment  of  Febru- 
ary 20,  1909,  to  section  3457  of  the  Political  Code,  a  reclamation 
district  is  bound  to  accept  a  warrant  of  the  district  in  payment  of  a 
judgment,  rendered  prior  to  the  taking  effect  of  the  amendment, 
whereby  an  assessment  against  certain  land  therein  was  judicially 
found  to  be  valid  and  a  lien  was  declared  against  the  property,  not- 
withstanding the  judgment,  in  conformity  with  section  3466  of  that 
code,  contained  a  provision  directing  that  the  sale  of  the  land  for 
the  purpose  of  satisfying  the  assessment  should  be  made  in  gold 
and  silver  coin,  and  the  proceeds  of  the  sale  should  be  placed  with 
the  county  treasurer  to  the  credit  of  the  district,  and  the  warrant 
offered  in  payment  had  been  registered  in  the  treasurer's  office  sub- 
sequent to  others  that  were  outstanding. 

Id. — Actions  to  Determine  Validity  op  Assessment — Assessment 
NOT  Merged  in  Judgment. — The  actions  authorized  by  sections  3466 
and  3493%  of  the  Political  Code,  for  the  purpose  of  determining  the 
validity  of  an  assessment,  and  to  secure,  as  an  incident  of  such  de- 
termination, an  execution  in  satisfaction  thereof,  are  part  of  the 
proceedings  for  the  creation  of  the  assessment.  The  judgment  ren- 
dered in  such  an  action  merely  declares  the  status  of  the  assessment 
as  between  the  parties,  and  does  not  merge  some  lesser  right  into 
the  judgment. 

Id. — Warrant  May  bx  Tendered  in  Payment  Until  Levy  and  Sale 
UNDER  Execution. — The  landowner,  against  whose  property  the 
validity  of  the  assessment  had  been  determined  by  the  judgment  in 
such  action,  had  a  right  to  satisfy  the  assessment  by  a  payment  in 
the  warrants  of  the  district  at  any  time  before  actual  levy  and  sale 
under  execution. 

Id. — ^Legislatxtre  May  Determine  Method  of  Payment. — As  the 
reclamation  district  is  a  state  agency,  and  the  legislature  has  the 
power  to  determine  how  assessments  shall  be  payable,  the  district 
must  accept  payment  as  commanded  by  the  legislature. 

Id. — Mandamus  Lies  to  Compel  Acceptance  of  Warrant.. — Upon  the 
refusal  of  the  board  of  trustees  of  the  district  to  accept  the  warrant 
in  payment  of  such  judgment,  mandamus  lies  to  compel  its  accept- 
ance. 

Id. — Mandate  Will  Conform  to  Tender.— In  such  a  mandamus  pro- 
ceeding the  court  will  not  direct  the  acceptance  of  the  warrant  in 
payment  of  any  liability  other  than  that  for  which  it  was  tendered. 
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APPLICATION  for  a  Writ  of  Mandate  directed  to  Reclam- 
ation District  No.  730  and  to  the  Board  of  Trustees  thereof. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hudson  Grant,  and  Black  &  Clark,  for  Petitioners. 

Arthur  C.  Huston,  and  Harry  L.  Huston,  for  Respondents. 

MELVIN,  J. — This  is  a  proceeding  in  mandamus  by  which 
petitioners  seek  to  compel  the  Reclamation  District  through 
its  oflBcers  to  accept  a  certain  registered  warrant  of  the  district 
in  satisfaction  of  a  judgment  whereby  an  assessment  against 
the  land  of  petitioners  was  judicially  found  to  be  valid  and  a 
lien  was  declared  against  the  said  property.  The  sum  due 
upon  the  warrant,  with  accrued  interest,  exceeds  the  amount 
of  the  judgment  including  costs  of  suit,  but  petitioners  offered 
to  pay  the  equivalent  of  the  costs  in  money,  and  to  waive  the 
excess  of  the  warrant  and  interest  thereon  over  the  tax  as 
finally  determined  in  the  judgment. 

The  judgment  against  the  petitioners  here  was  entered 
February  23,  1908.  No  appeal  was  taken  therefrom,  but  one 
was  prosecuted  to  this  court  from  the  order  denying  a  motion 
for  a  new  trial.  This  was  determined  in  favor  of  the  Reclama- 
tion District  September  8,  1911.  (See  Eeclamaiion  Dis't  No. 
730  V.  Hershey,  160  Cal.  692,  [117  Pac.  904].)  While  said 
appeal  was  pending,  the  legislature  by  an  amendment  to  sec- 
tion 3457  of  the  Political  Code,  which  took  effect  February 
20, 1909  (Stats.  1909,  p.  32),  provided  that  "any  owner  of  land 
in  the  district  may  at  any  time  pay  any  assessment  thereon, 
or  any  part  thereof,  with  warrants  of  the  district."  Under 
the  law  as  it  existed  at  the  time  the  assessment  was  declared 
against  the  land  of  petitioners,  it  was  payable  in  warrants  of 
the  district  during  the  thirty  days  or  more  in  which  the  as- 
sessment-list might  remain  in  the  oflSce  of  the  county  treasurer. 
(Pol.  Code,  sec.  3405.)  Petitioners  contend  that  the  amend- 
ment to  section  3457  of  the  Political  Code  operated  as  an  ex- 
tension of  the  right  to  make  payment  in  warrants  of  the  dis- 
trict, and  that  such  settlement  might  be  made  at  any  time 
before  actual  sale  upon  execution  of  the  land  upon  which  the 
lien  has  been  declared.    Respondents  insist  that  as  the  judg- 
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ment  declaring  an  assessment  of  a  reclamation  district  to  be  a 
lien  "must  direct  that  the  sale  be  made  for  gold  and  silver 
coin  of  the  United  States"  (Pol.  Code,  sec.  3466),  there  can 
be  no  payment  in  any  other  medium;  that  to  apply  section 
3457  of  the  Political  Code,  as  amended  in  1909  to  an  existing 
judgment  would  be  giving  it  a  retroactive  effect;  and  that 
mandarmis  is  not  the  proper  remedy  for  the  relief  sought  by 
petitioners,  assuming  that  they  are  entitled  to  any  such  inter- 
pretation of  the  law  as  that  for  which  they  contend.  We  will 
consider  the  last  point  first. 

Before  applying  for  the  writ  of  mandate  petitioners  had 
brought  the  matter  before  the  superior  court  by  appropriate 
motion.  This  was  denied  and  petitioners  properly  object  to 
seeking  a  writ  of  mandate  from  that  court  which,  upon  con- 
sideration of  their  motion  has  refused  them  the  very  relief 
which  they  seek  by  this  proceeding.  A  suit  in  equity  would 
be  of  doubtful  eflScacy,  and  the  existence  of  such  a  remedy 
does  not  bar  the  right  to  a  writ  of  mandate.  {Holtum  v.  Oreif, 
144  Cal.  527,  [78  Pac.  11].)  It  is  the  duty  of  the  board  of 
trustees  to  collect  assessments  {Angibs  v.  Browning,  130  Cal. 
502,  [62  Pac.  827])  and  mandamus  is  the  proper  proceeding 
to  enforce  the  acceptance  by  them  of  a  certain  medium  of  pay- 
ment, if  such  tender  is  made  lawful  by  legislative  act.  It 
has  been  held  (properly  we  think)  that  ma/ndamAis  is  the  suit- 
able instrumentality  by  which  a  state  officer  may  be  compelled 
to  accept  a  state  bond  coupon  which  has  been  made,  by  law, 
a  medium  of  payment  of  state  taxes.  {Hartman  v.  Oreenhow, 
102  U.  S.  672,  [26  L.  Ed.  271] ;  Poindexter  v.  Oreenhow,  114 
U.  S.  270,  [29  L.  Ed.  185,  5  Sup.  Ct.  Rep.  903].)  Similarly 
mandamv^  is  available  to  petitioners  for  the  purpose  of  compel- 
ling the  acceptance  by  the  officers  of  the  reclamation  district  of 
the  warrant  which  they  have  offered,  provided,  of  course,  that 
the  code  section  upon  which  they  rely  is  to  be  given  the  con- 
struction for  which  they  contend.  Let  us  now  examine  their 
position. 

They  contend  that,  as  the  reclamation  district  is  a  state 
agency  and  as  the  legislature  has  the  power  to  determine  how 
assessments  shall  be  payable,  the  district  must  accept  payment 
83  commanded  by  the  legislature.  With  this  view  of  the  law 
we  entirely  agree.  Long  ago  it  was  settled  in  California  that 
in  levee  districts  (which  for  purposes  of  taxation  are  exactly 
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similar  to  reclamation  districts)  the  tax-collector  must  accept 
warrants  of  the  districts  in  payment  of  taxes  under  a  statute 
making  such  warrants  legal  tender  for  that  purpose,  notwith- 
standing another  section  of  the  same  statute  providing  that  all 
taxes  levied  by  virtue  of  the  act  should  be  paid  in  gold  or 
silver  coin.  The  statute  was  interpreted  to  mean  that  the  taxes 
were  payable  either  in  warrants  or  money,  but  that  when  paid 
with  the  latter  a  particular  kind  of  money  should  be  used. 
{Prescott  V.  McNamara,  73  Cal.  236,  [14  Pac.  877].)  That 
ease  is  also  a  complete  answer  to  the  contention  of  respondents 
that  the  warrant  offered  to  them  was  not  acceptable  for  the 
reason  that  others  had  been  registered  ahead  of  it  in  the 
treasurer's  oflSce.  There  are  numerous  authorities  holding 
that  it  is  proper  for  a  state  to  make  its  taxes  payable  in  its 
own  obligations.  We  cite  a  few  of  them :  English  v.  OUver, 
28  Ark.  317;  New  OrUaixs  v.  Clark,  95  U.  S.  644,  [24  L.  Ed. 
521] ;  State  v.  Cassard,  21  La.  Ann.  751. 

We  now  come  to  the  more  serious  questions  concerning  the 
applicability  of  section  3457  to  the  facts  of  this  proceeding. 
The  lien  of  the  assessment  had  been  declared  by  the  judgment 
of  the  superior  court  before  the  amendment  of  section  3457 
of  the  Political  Code.  Would  not  the  application  of  that 
statute  to  an  existing  judgment  be  therefore  retroactive!  We 
think  not.  Long  prior  to  the  amendment  to  said  section  3457 
this  court  had  declared  that  the  actions  authorized  by  sections 
3466  and  3493y2  of  the  Political  Code  were  part  of  the  pro- 
ceedings for  the  creation  of  an  assessment.  An  action  under 
one  of  these  statutes  determined  as  between  the  district  and 
the  landowner  the  validity  of  the  assessment,  awarding,  as  an 
incident  to  such  determination  if  it  were  in  favor  of  the  dis- 
trict, an  execution  to  procure  satisfaction  of  the  assessment. 
As  was  said  in  the  opinion  of  this  court  in  Beclamation  Dis- 
trict No.  531  V.  Phillips,  108  Cal.  313,  [41  Pac.  336] :  "The 
suit  is  itself  a  step  in  a  proceeding  to  subject  the  property  of  a 
taxpayer  to  the  burden  of  a  tax,  and  the  charge  does  not  be- 
come final  until  the  suit  is  determined  against  the  property- 
owner.  Otherwise  it  would  be  a  proceeding  in  which  one 
might  be  deprived  of  his  property  without  due  process  of 
law."  Such  a  proceeding  is  quasi  in  rem.  {Reclamation  Dis- 
trict No.  551  V.  Van  Lobel  Sels,  117  Cal.  165,  [49  Pac.  131].) 
As  was  said  in  the  opinion  in  that  case:    Such  an  action  is 
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''designed  as  one  of  the  processes  to  test  the  legal  perfection 
of  an  assessment  levied  by  a  reclamation  district.  The  prop- 
erty-owner is  entitled  to  a  hearing  at  one  time  or  another  upon 
the  question  of  benefits.  {Reclamation  District  v.  Evans,  61 
Cal.  104;  Reclamation  District  v.  PhiUips,  108  Cal.  306,  [39 
Pac.  630,  41  Pac.  335] ;  Hagar  v.  Reclamation  District,  111 
U.  S.  701,  [28  L.  Ed.  569,  4  Sup.  Ct.  663].)  Before  the  pas- 
sage of  section  3493^  of  the  Political  Code  he  made  his 
showing  when  action  was  brought  to  enforce  this  assessment. 
But  to  obviate  difScuIties  and  delays  which  thus  arose,  this 
peculiar  proceeding  was  established.  By  it  is  provided  a 
forum  before  which  a  property-owner  may  go  and  make  full 
proof  of  his  objections  to  the  assessment.  The  final  determina- 
tion of  the  court  upon  the  matter  may  be  used  by  or  against 
him  in  any  future  action  to  collect  the  tax.  Thus  it  give^  tho 
property-owner  the  hearing  to  which  he  is  entitled,  but  pro- 
vides that  such  hearing  may  take  place  in  advance  of  an  action 
upon  the  assessment.  It  is,  then,  a  process  of  law  forming  one 
of  the  steps  by  which  the  lien  of  a  tax  is  fixed  upon  property." 
Such  a  judgment  declares  a  statxis  as  between  the  parties.  It 
does  not  merge  into  a  judgment  some  lesser  right.  What,  then, 
did  the  legislature  mean  by  the  provision  that  "Any  owner  of 
land  in  the  district  may  at  any  time  pay  any  assessments 
thereon,  or  any  part  thereof,  with  warrants  of  the  district  t" 
Obviously  this  language  was  not  meant  to  apply  merely  to  the 
thirty  days  or  longer  during  which  the  lists  remain  in  the 
office  of  the  treasurer,  for  that  matter  was  already  covered  by 
section  3465  of  the  Political  Code.  Did  the  privilege  of  pay- 
ment in  warrants  extend  only  to  the  date  of  the  commencement 
of  an  action  to  test  the  validity  of  the  assessment't  There  is 
nothing  in  the  broad  language  of  the  statute  to  suggest  such  a 
limitation.  Was  it  terminated  by  the  entry  of  judgment  or 
even  by  the  judgment  becoming  final  t  We  think  not,  because 
a  lando^Tier  would  have  no  day  in  court  except  in  the  course 
of  that  suit.  Constitutionally  he  was  entitled  to  contest  that 
action ;  otherwise  he  would  be  deprived  of  his  property  with- 
out due  process  of  law.  A  judgment  against  him  would  be  the 
only  authoritative  declaration  that  the  assessment  was  free 
from  legal  objection.  It  would  still  be  an  assessment — merely 
that,  the  judgment  serving  not  to  change  but  only  to  certify 
its  character.    Applying  this  reasoning  to  the  case  at  bar  we 
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must  conclude  that  petitioners  had  the  right  to  satisfy  the 
assessment  against  their  property  at  any  time  before  actual 
levy  and  sale  under  execution,  and  this  is  true  notwithstand- 
ing the  mandate  of  section  3466  of  the  Political  Code  that  the 
decree  direct  the  sale  to  be  made  in  gold  and  silver  coin,  and 
the  money  collected  to  be  placed  with  the  county  treasurer  to 
the  credit  of  the  district.  The  two  sections  (3466  and  3457) 
are  easily  harmonized  upon  the  principle  declared  in  Prescott 
V.  McNamara,  73  Cal.  236,  [14  Pac.  877]. 

Notwithstanding  their  tender  of  costs  in  cash  and  their 
'waiver  of  their  claim  under  the  warrant  for  any  sum  in  excess 
of  the  judgment,  petitioners  ask  us  to  declare  that  both  the 
costs  and  the  amount  found  due  under  the  assessment  are  pay- 
able by  the  warrant.  The  answer  to  this  is  that  the  very  pur- 
pose of  this  proceeding  is  to  enforce  upon  the  district  accept- 
ance of  the  tender  made  by  petitioners,  and  we  are  not  re- 
quired to  indulge  in  speculation  regarding  our  action  if  some 
different  offer  of  payment  had  been  made  by  them. 

Let  the  writ  issue  as  prayed. 

Henshaw,  J.,  Lorigan,  J.,  Shaw,  J.,  and  Angellotti,  J.,  con- 
curred. 


[L.  A.  No.  2822.    In  BaDk.— March  25,  1912.] 

In  the  Matter  of  the  Estate  of  FANNY  LETITIA  KEATING, 

Deceased. 

Estate  of  Deckasxd  Person — Order  Settling  Accounts  and  for  Dis- 
tribution— Appeal  from  Order  Denying  New  Trial — Sufficiency 
OF  Findings  to  Sustain  Order  Cannot  Be  Reviewed. — On  an  ap- 
peal from  an  order  denying  a  motion  for  a  new  trial,  in  a  pro- 
ceeding by  executors  for  the  settlement  of  the  accounts  and  for  the 
distribution  of  the  decedent's  estate,  there  being  no  appeal  taken 
from  the  decree  made  in  such  proceeding^  the  sufficiency  of  the  find- 
ings to  sustain  the  decree  cannot  be  reviewed. 

Id.— New  Trial  Limited  to  Issues  of  Fact — DEasiON  against  Law. — 
Where  there  has  been  no  error  in  determining  any  issue  of  fact  or 
affecting  the  determination  of  any  question  of  fact,  there  is  no 
ground  for  a  new  trial.  The  grounds  specified  in  section  657  of  the 
Code  of  Civil  Procedure,  as  grounds  for  a  new  trial,  all  refer  to  such 
errors,  for  it  is  established  that  the  specified  ground  of  the  decision 
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being  "against  law/'  refers  to  a  situation  furnishing  a  reason  for  a 
re-examination  of  an  issue  of  fact. 

Id. — When  Decision  not  against  Law. — A  decision  is  not  against  law 
within  the  meaning  of  that  section,  when  the  only  fault  in  the  find- 
ings is  that  they  do  not  support  the  legal  conclusions  drawn  from 
them  and  the  judgment  based  thereon. 

Id. — Review  on  Motion  for  New  Trial  and  Appeal  from  Order  Deny- 
ing.— No  question  of  the  sufficiency  of  the  findings  to  support  either 
conclusions  of  law  or  judgment  can  be  considered  on  motion  for  a 
new  trial,  or  on  appeal  from  an  order  denying  a  new  trial. 

Id. — Findings — Evidence. — The  findings  that  were  assailed  on  the 
motion  for  new  trial  for  alleged  insufficiency  of  evidence  to  sustain 
them  are  held  to  be  fully  supported  by  the  evidence. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Diego  County  denying  a  new  trial  in  a  proceeding  to  settle 
executor's  accounts  and  for  the  distribution  of  the  estate  of  a 
deceased  person.    T.  L.  Lewis,  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court. 

M.  A.  Luce,  and  Luce,  Sloane  &  Luce,  for  Appellants. 

Haines  &  Haines,  Doolittle  &  Morrison,  and  Jerauld  Ingle, 
for  Respondents. 

THE  COURT. — After  decision  in  Department  a  rehearing 
by  the  court  in  Bank  was  ordered,  and  upon  further  considera- 
tion of  the  case  the  opinion  in  Department  written  by  Mr. 
Justice  Angellotti  is  adopted  as  the  opinion  of  the  court. 

The  decision  is  as  follows : — 

"The  deceased,  Fanny  Letitia  Keating,  was,  at  the  time  of 
her  death,  a  resident  of  the  countj'^  of  San  Diego  in  this  state. 
She  died  testate,  leaving  a  large  estate.  Her  property  was 
located  in  this  state  and  in  the  states  of  Missouri  and  Kansas. 
The  California  property  aggregated  in  value  over  $200,000. 
The  Missouri  property,  except  for  the  rents  hereinafter  re- 
ferred to,  consisted  entirely  of  real  estate,  having  an  estimated 
value  of  $175,000,  and  the  Kansas  property  of  real  estate,  hav- 
ing an  estimated  value  of  $21,300.  At  the  time  of  the  settle- 
ment of  the  accounts  of  the  executors  there  was  on  deposit  in 
bank  in  Kansas  City,  Missouri,  to  the  credit  of  the  trustees 
under  her  will,  $8,000,  rents  collected  on  such  real  property, 
and  the  evidence  was  suflScient  to  support  a  conclusion  that  a 


Digitized  by 


Google 


408  Estate  op  Keating.  [162  Cal. 

very  small  portion  of  this  amount  had  been  collected  by  the 
agent  of  deceased  prior  to  her  death.    The  will  provided  for 
the  disposition  of  certain  specific  personal  property,  the  pay- 
ment of  a  number  of  legacies,  etc.  (some  of  the  legacies  being 
charitable),  the  setting  apart  of  $50,000  in  trust,  the  income 
of  which  was  to  be  paid  to  two  sisters,  and  which  $50,000, 
upon  the  death  of  the  survivor  of  said  sisters,  was  to  form  a 
part  of  the  residue  devoted  to  the  trust  hereinafter  mentioned, 
and  gave  to  the  three  trustees  designated  therein,  being  the 
same  three  persons  who  were  appointed  executors,  all  the  rest 
and  residue  of  her  estate,  to  administer  the  same  as  a  medical 
relief  fund  for  the  sick  poor.    By  a  codicil,  she  changed  the 
amount  to  be  set  apart  for  her  sisters  from  $50,000  to  $80,000, 
and  made  some  minor  changes  in  regard  to  the  trust  for  the 
sick  poor,  which  it  is  not  necessary  to  note  here.    The  will  and 
codicil  were  admitted  to  probate  as  the  last  will  of  decedent  in 
the  superior  court  of  San    Diego    County.     The    executors 
caused  duly  authenticated  and  exemplified  copies  of  the  will 
and  probate  to  be  recorded  in  the  proper  counties  in  Missouri 
and  Kansas,  but  letters  testamentary  have  never  been  taken 
out  or  proceedings  in  administration  had  in  either  of  said 
states.     The  executors  proceeded  with  the  administration  of 
the  California  assets.    In  that  administration  all  of  the  Cali- 
fornia property  was  reduced  to  money.    Prom  this  money,  all 
of  the  debts,  charges  and  expenses  of  administration  have  been 
paid,  and  also  all  legacies  and  dispositions  for  purposes  other 
than  the  trust  for  the  sick  poor,  except  the  disposition  for  the 
benefit  of  the  sisters.     After  payment  from  the  California 
assets  of  the  debts,  charges  and  expenses  of  administration 
and  legacies,  there  remained  $37,624.80  of  said  assets  for  dis- 
tribution as  residue.    No  part  of  the  Missouri  or  Kansas  prop- 
erty has  been  sold  or  converted  into  money.    The  devises  and 
bequests  for  charitable  uses  collectively  exceeded  one  third  of 
the  entire  estate  of  deceased  by  a  very  large  amount.     No 
limitation  of  the  amount  which  may  be  given  for  charitable 
uses  is  made  by  the  law  of  either  Missouri  or  Kansas.    The 
executors  sought  in  the  superior  court  a  settlement  of  their 
final  accounts  and  a  distribution  of  the  residue  of  the  Cali- 
fornia assets.    Certain  heirs  of  deceased  appeared  and  claimed 
that  the  executors  should  be  compelled  to  sell  the  Missouri  and 
Kansas  property,  and  account  to  the  California  court  therefor, 
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and  that  the  proceeds  of  such  sales  and  the  income  from  such 
property  prior  to  the  sales  should  be  distributed  by  the  Cali- 
fornia court  in  such  a  manner  that  said  heirs  should  receive, 
to  the  exclusion  of  the  residuary  devisees  and  legatees,  the 
trustees  of  the  trust  for  the  sick  poor,  all  of  the  same  exceeding 
such  amount  as  would  leave  disposed  of  for  charitable  uses  one 
third  of  the  entire  estate  of  decedent.  (Civ.  Code,  sec.  1313.) 
The  superior  court  distributed  the  $37,624.80  of  California 
assets  remaining  for  distribution,  giving  $23,833.07  thereof  to 
said  heirs  as  property  'not  validly  disposed  of  by  said  will,' 
and  the  remaining  $13,791.73  to  the  trustees  of  the  trust  for 
the  sick  poor.  No  one  complains  here  of  this  disposition.  The 
court,  sustaining  the  contention  of  the  heirs,  went  further,  and 
ordered :  1st,  an  accounting  by  the  executors  as  to  all  income 
of  the  Missouri  and  Kansas  property  which  had  come  under 
their  control,  whether  accruing  before  or  after  the  death  of 
decedent;  2nd,  an  accounting  by  them  each  six  months  of  all 
rents  and  profits  hereafter  accruing;  3rd,  the  sale  by  said 
executors,  as  soon  as  the  same  can  advantageously  be  made, 
of  the  Missouri  and  Kansas  realty;  4th,  the  setting  apart  of 
$80,000  of  the  proceeds  of  such  sales  for  the  benefit  of  the  sur- 
viving sister  and  the  payment  of  the  income  thereof  to  her  as 
long  as  she  shall  live.  It  was  further  ordered  that  jurisdiction 
of  the  estate  be  retained  for  the  purpose  of  making  all  such 
further  orders,  judgments  and  decrees  as  may  be  necessary  to 
the  complete  settlement  of  the  estate  and  final  distribution 
thereof.  It  is  of  these  matters  that  the  executors  complain 
on  this  appeal. 

"The  main  contention  of  the  heirs  on  the  merits  is,  first,  that 
the  provisions  of  the  will  are  such  as  to  show  that  the  deceased 
intended  to  dispose  of  her  residuary  estate  as  personalty,  and 
the  effect  of  that  intention  was  to  work  an  equitable  conver- 
sion from  realty  to  personalty  of  the  Missouri  and  Kansas 
property,  thus  making  the  same  subject  to  administration  and 
distribution  as  personal  property  in  and  according  to  the  law 
of  this  state,  and,  second,  that,  if  the  first  claim  be  not  good, 
the  executors  may  be  compelled  by  the  California  court  to 
reimburse  the  California  estate  by  paying  thereto  such  propor- 
tion of  the  debts,  charges  and  expenses  of  administration  and 
legacies  paid  from  the  California  assets  as  should,  in  justice, 
have  been  paid  from  the  Missouri  and  Kansas  property. 
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"BeaUzing  fully  the  importance  of  these  questions,  and  the 
strength  of  the  argument  made  by  learned  counsel  for  appel- 
lants against  the  views  adopted  by  the  superior  court,  we 
nevertheless  are  forced  to  the  conclusion  that  the  contention 
of  respondents  to  the  effect  that  appellants  can  be  given  no 
relief  on  this  appeal,  must  be  sustained. 

"There  is  no  appeal  from  the  decree  or  order  made  on  settle- 
ment of  accounts  and  petition  for  distribution,  in  other  words, 
there  is  no  appeal  from  the  judgment.  The  only  appeal  is 
one  by  the  executors  from  an  order  denying  their  motion  for  a 
new  trial. 

"The  scope  of  the  inquiry  that  can  be  made  on  motion  for  a 
new  trial  is  thoroughly  established  by  our  decisions  'A  new 
trial  is  a  re-examination  of  an  issue  of  fact  in  the  same  court 
after  a  trial  and  decision  by  a  jury,  court  or  referee.'  (Code 
Civ.  Proc,  sec.  656.)  Where  there  has  been  no  error  in 
determining  any  issue  of  fact  or  affecting  the  determination 
of  any  question  of  fact,  there  is  no  ground  for  a  new  trial, 
and  the  grounds  specified  in  section  657  of  the  Code  of  Civil 
Procedure,  as  grounds  for  a  new  trial,  all  refer  to  such  errors, 
for  it  is  established  that  the  specified  ground  of  the  decision 
being  'against  law'  refers  to  a  situation  furnishing  a  reason 
'for  a  re-examination  of  an  issue  of  fact.'  (Kaiser  v.  Dalto, 
140  Cal.  169,  [73  Pac.  829].)  A  decision  is  not  against  law 
within  the  meaning  of  section  657  of  the  Code  of  Civil  Pro- 
cedure, when  the  only  fault  in  the  findings  is  that  they  do  not 
support  the  legal  conclusions  drawn  from  them  and  the  judg- 
ment based  thereon.  (Stvift  v.  Occidental  M,  Co,,  141  Cal. 
165,  et  seq.,  [71  Pac.  700].)  As  said  by  the  court,  speaking 
through  Chief  Justice  Beatty,  in  Sharp  v.  Bowie,  142  Cal. 
467,  [76  Pac.  66],  'Nothing  can  be  considered  on  the  appeal 
(appeal  from  order  denying  a  new  trial)  that  does  not  go  to 
show  that  a  re-examination  of  some  issue  of  fact  is  necessary 
for  the  protection  of  the  rights  of  the  appealing  party.'  It 
is  overwhelmingly  settled  that  no  question  of  the  sufficiency 
of  the  findings  to  support  either  conclusions  of  law  or  judg- 
ment can  be  considered  on  motion  for  a  new  trial,  or  on  ap- 
peal from  an  order  denying  a  new  trial.  {Swift  v.  Occidental 
M.  Co.,  141  Cal.  165,  [74  Pac.  700] ;  Kaiser  v.  Dalto,  140  Cal. 
169,  [73  Pac.  829] ;  Sharp  v.  Bowie,  142  Cal.  467,  [76  Pac. 
66] ;  Cobum  v.  California  etc.  Co.,  144  Cal.  82,  [77  Pac.  771] ; 
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Great  Western  etc.  Co.  v.  Chambers,  153  Cd.  310,  [95  Pac. 
151] ;  Mentone  Irr.  Co.  v.  Redlands  etc.  Co.,  155  Cal.  324,  [17 
Ann.  Cas.  1222,  22  L.  R.  A.  (N.  S.)  382,  100  Pae.  1082].) 

''An  examination  of  the  record  on  this  appeal  demonstrates 
that  the  only  contention  of  appellants  that  is  worthy  of 
serious  consideration  is  one  practically  to  the  effect  that  the 
findings  do  not  sustain  the  judgment.  There  was  practically 
no  conflict  in  the  evidence  as  to  any  material  fact,  and  all  the 
material  facts  are  fairly  and  fully  set  forth  in  the  findings. 
It  is  true  that  there  are  in  the  statement  on  motion  for  a  new 
trial  specifications  of  insufficiency  of  evidence  to  sustain  cer- 
tain findings  of  fact,  but  the  objections  thereby  made  are  not 
well  based, 

"That  portion  of  finding  IV  reading  as  follows :  'That  the 
inventory  filed  by  said  executors  in  the  matter  of  said  estate 
on  December  4th,  1906,  ...  is  not  a  full  or  complete  in- 
ventory of  said  estate,'  is  so  attacked,  but  the  remainder  of  the 
finding  as  made  states  clearly  that  such  inventory  included  all 
such  property  as  was  actually  in  the  state  of  California,  and 
that  the  only  property  omitted  therefrom  was  the  real  prop- 
erty located  in  the  states  of  Missouri  and  Kansas,  and  the 
rentals  of  said  real  property.  The  finding  as  a  whole,  is  in 
entire  accord  with  the  admitted  facts,  except  possibly  as  to  a 
small  portion  of  the  rentals,  and  even  as  to  that,  was  suf- 
ficiently supported  by  the  evidence. 

''Finding  YII  is  also  attacked  on  the  same  ground.  This 
finding  declares  that  the  residuary  estate  of  decedent  con- 
sists of  the  residue  of  the  California  assets,  and  also  of  the 
real  property  situate  in  the  states  of  Missouri  and  Kansas 
(describing  it),  and  the  rents  collected  therefrom.  The  speci- 
fication states  that  this  conclusion  is  not  sustained  by  the 
evidence  'for  the  reason  that  it  appears  from  the  evidence  that 
all  of  said  property  in  said  finding  described,  is  real  estate 
and  the  rents  and  profits  accruing  therefrom  since  the  death 
of  said  decedent,  and  is  no  part  of  the  assets  of  said  California 
estate,  and  is  not  subject  to  the  jurisdiction  of  the  courts  of 
California.'  Except  as  to  the  matter  of  the  rents  and  profits, 
which  we  referred  to  in  discussing  finding  IV,  all  of  these 
facts  are  clearly  shown  by  this  and  other  findings,  if  appel- 
lant's claim  that  the  will,  which  is  also  set  forth  in  the  findings, 
did  not  effect  an  equitable  conversion  of  the  foreign  realty 
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into  personalty,  be  correct.  The  finding  that  this  property 
constitutes  a  portion  of  the  residue  of  the  estate  in  California 
is  clearly  a  mere  conclusion  of  the  trial  court  based  solely  on 
the  language  of  the  will,  and  the  theory  that  such  will  effected 
the  equitable  conversion  of  the  realty  into  personalty,  a  theory 
maintained  in  the  first  formal  conclusion  of  law.  The  record 
presents  no  warrant  for  the  re-examination  of  any  issue  of 
fact  in  regard  to  this  matter.  What  appellants  are  really  com- 
plaining of  is  the  conclusion  of  law  drawn  by  the  trial  court 
from  the  facts  found.  It  is  also  stated  in  this  specification 
that  the  finding  is  not  sustained  for  the  reason  that  the  evi- 
dence shows  that  the  heirs  had  conveyed  all  their  interest  in 
the  Missouri  and  Kansas  property  to  the  trustees  under  the 
will  of  deceased.  Assuming  that  the  evidence  so  shows,  the 
property  would  not  for  that  reason,  cease  to  be  a  portion  of 
the  residue  of  the  estate. 

"Finding  X,  attacked  for  insufficiency  of  evidence  to  sup- 
port it,  is  to  the  effect  that  the*  executors  obtained  the  quit- 
claim deeds  just  referred  to  upon  the  representation  that  such 
deeds  would  facilitate  the  conversion  of  the  realty  into  per- 
sonalty and  the  settlement  of  the  estate.  If  this  finding  is  at 
all  material  it  is  amply  sustained  by  the  language  of  the  docu- 
ment executed  by  the  trustees  within  a  few  days  after  the 
execution  of  the  deeds. 

"Findings  XI  and  XII,  also  attacked  for  insufficiency  of 
evidence  to  support  them,  are  entirely  in  accord  with  the 
evidence.  The  executors  and  trustees  have  not  set  apart  or 
invested  'the  sum  of  eighty  thousand  ($80,000)  dollars  or 
any  part  thereof  as  a  fund'  to  pay  the  income  thereof  to  the 
surviving  sister,  and  they  do  hold  the  Missouri  and  Kansas 
real  estate  subject  to  a  direction  to  set  aside  and  invest  said 
fund  of  $80,000  for  such  purpose.  The  fact  that  they,  with 
the  written  consent  of  such  sister,  have  elected  to  set  apart 
until  the  sale  thereof  certain  of  the  Missouri  real  property 
from  the  income  of  which  her  payments  shall  be  made,  in  no 
way  affects  the  correctness  of  the  findings  assailed. 

"Finding  XVI,  so  far  as  we  can  see,  is  not  opposed  to 
appellants'  theory  of  what  the  evidence  shows. 

"The  foregoing  are  the  only  findings  attacked.  The  de- 
cision is  not  'against  law'  within  the  meaning  of  section  657 
of  the  Code  of  CivU  Procedure  {Swift  v.  Occidental  M.  Co., 
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141  Cal.  165,  [74  Pae.  700],  and  no  claim  is  made  that  the 
trial  court  erred  in  the  matter  of  the  admission  or  exclusion 
of  evidence. 

"These  are  the  only  grounds  specified  in  support  of  the 
motion  for  a  new  trial. 

"It  is  manifest,  as  said  before,  that  appellants'  real  objection 
is  that  the  lower  court  drew  erroneous  conclusions  from  the 
facts  found  and  made  its  judgment  accordingly.  They  make 
no  answer  to  respondents'  claim  that  such  objections  cannot 
be  considered  on  motion  for  a  new  trial,  and  we  do  not  see 
how,  in  view  of  the  authorities,  any  sufficient  answer  can  be 
made. 

"The  order  denying  a  new  trial  is  affirmed." 


[L.  A.  No.  2775.    Department  Two.— March  26,  1912.] 
C.  C.  THOM,  Bespondent,  v.  C.  P.  STEWART,  Appellant. 

Pbomissobt  Note — ^Illbgal  Ck)NsiDEBATioN— Pbouisb  not  to  PaosK- 
CUTV  FOB  Embezzlement. — A  proxnissory  note  is  void  as  against 
public  morals  and  public  policy,  and  incapable  of  enforcement  in  the 
hands  of  an  assignee  after  maturity,,  when  the  sole  consideration 
therefor  was  the  promise  by  a  surety  for  an  embezzler,  that,  if  the 
note  were  given,  it  would  not  prosecute  him  for  the  embezzlement. 

Id. — CoNFLiGT  OF  EVIDENCE — FINDING. — In  the  present  case  the  evideneo, 
although  conflicting,  is  held  to  support  the  finding  that  the  note  in 
-question  was  not  given  for  such  illegal  consideration. 

Id.— Pbesumption  of  Valid  Gonsidebation — Bubden  of  Showing 
Want  of  Gonsidebation— Conpuct  of  Evidence  as  to  Want  of 
Gonsidebation. — A  promissory  note  is  presumed  to  have  been  given 
for  a  sufficient  consideration,  under  section  1614  of  the  Givil  Gode, 
and  in  an  action  thereon  the  introduction  of  the  note  in  evidence 
establishes  a  prima  facie  right  to  recover  according  to  its  terms. 
The  burden  of  showing  a  want  of  consideration,  under  section 
1615  of  that  code,  is  cast  upon  the  person  seeking  to  avoid  it, 
and  if  he  fails  to  do  so,  the  presumption  prevails,  and  fumishos 
sufficient  evidence  to  support  a  finding  that  the  note  was  given  for 
a  good  and  valuable  consideration. 

Id. — ^Affbal — ^Review  of  Evidence. — ^Under  our  eode  the  direct  evi- 
dence of  one  witness  who  is  entitled  to  full  credit  is  sufficient  to 
prove  any  fact  except  perjury  and  treason,  and  is  necessarily  suf- 
ficient to  create  a  substantial  conflict  in  the  evidence  regardless  of 
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the  number  of  witnesses  or  infuronces  supporting  their  testimony  to 
the  contrary. 

Id. — Credibility  of  Evidence  in  Support  of  Finding. — Under  the  con- 
stitutional provisions  which  limit  the  jurisdiction  of  the  supreme 
court  as  an  appellate  court  to  questions  of  law  alone,  it  is  not 
within  its  power  or  function  to  review  conf  icting  evidence  for  the 
purpose  of  determining  whether  the  trial  court  should  have  accepted 
the  testimony  of  a  party  against  whom  a  finding  is  mado  rather 
than  the  testimony  upon  which  the  finding  is  based. 

Id. — ^Whin  Evidence  May  Be  Reviewed  on  Appeal. — It  is  only  in  cases 
where  there  is  no  evidence  to  sustain  a  finding,  or  where  it  can  bo 
said,  as  matter  of  law,  that  the  evidence  is  insuflScient  to  sustain  it, 
that  the  supreme  court  has  jurisdiction  to  consider  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial.  W. 
B.  Hervey,  Judge.    , 

The  facts  are  stated  in  the  opinion  of  the  court. 

Woodruflf  &  McClure,  for  Appellant. 

Gray,  Barker,  Bowen,  Allen,  Van  Dyke  &  Jutten,  and 
Nathan  P.  Bundy,  for  Respondent. 

LORIGAN,  J. — ^Plaintiff  sued  defendant  to  recover  judg- 
ment on  a  promissory  note  for  $2750  executed  by  the  defend- 
ant to  the  Metropolitan  Bank  &  Trust  Company  of  Los  Angeles 
and  assigned  after  maturity  to  plaintiff,  and  for  a  sale  in 
satisfaction  of  the  judgment  of  certain  capital  stock  of  the 
National  Sugar  Company,  pledged  by  defendant  as  collateral 
security  for  the  payment  of  the  note. 

The  defendant  in  his  answer  admitted  the  execution  of  the 
note  and  set  up  as  an  affirmative  defense  illegality  of  consid- 
eration for  its  execution,  averring  that  the  only  consideration 
therefor  was  the  promise  and  agreement  of  the  plaintiff,  Thom, 
as  agent  for  the  United  States  Fidelity  &  Guaranty  Com- 
pany, that  if  defendant  executed  the  note  one  Eben  C.  Crowell, 
who  had  been  arrested  in  Arizona  for  embezzling  twenty-five 
hundred  dollars  from  the  United  States  Custom  House  at 
Nogales  while  acting  as  cashier  thereof,  would  not  be  prose- 
cuted for  said  embezzlement  by  said  company,  which  stood  as 
guarantor  to  the  United  States  government,  for  any  loss 
sustained  through  the  dishonesty  of  said  Crowell. 
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Judgment  was  entered  in  favor  of  the  plaintiff  and  from 
it  and  an  order  denying  his  motion  for  a  new  trial  defendant 
appeals. 

The  court  found  generally  that  the  promissory  note  was 
given  by  defendant  to  the  assignor  of  the  plaintiff  for  a  good 
and  valuable  consideration  and  that  the  averment  in  the 
answer  that  it  was  given  to  said  assignor  on  the  promise  or 
agreement  of  the  United  States  Fidelity  &  Guaranty  Com- 
pany that  it  would  not  cause  said  Crowell  to  be  prosecuted 
for  said  embezzlement  was  untrue. 

There  can,  of  course,  be  no  question  of  the  principle  of  law 
under  which  this  defense  was  interposed  by  defendant  or 
which  would  apply  had  the  court  found  upon  it  in  his  favor. 

Any  agreement  or  contract,  the  consideration  of  which  is 
immoral  or  unlawful  is  void,  and  a  promissory  note  based  upon 
such  a  consideration  as  was  claimed  by  defendant  is  void  as 
against  public  morals  and  public  policy  and  is  incapable  of 
enforcement. 

The  main  questions  involved  on  this  appeal  are  whether 
the  findings  of  the  court  that  the  note  was  supported  by  a 
good  consideration  and  against  the  defense  of  illegality  of 
consideration  are  sustained  by  the  evidence. 

The  admitted  facts  are  that  the  United  States  Fidelity  & 
Guaranty  Company  (to  be  hereafter  referred  to  as  the  Guar- 
anty Company)  had  issued  a  fidelity  bond  to  the  United  States 
on  behalf  of  E.  C.  Crowell  as  custom  house  cashier  at  Nogales, 
Arizona;  that  Crowell  was  indicted  on  February  18,  1908, 
for  the  embezzlement  of  twenty-five  hundred  dollars  of  cus- 
tom house  funds,  arrested  and  confined  in  jail  at  Tombstone, 
Arizona,  and  was  being  prosecuted  by  the  United  States  gov- 
ernment, the  Guaranty  Company  taking  no  part  in  the  prose- 
cution. 

Crowell  and  defendant  were  friends  of  many  years'  stand- 
ing, had  known  each  other  in  Arizona,  the  defendant  prior  to 
coming  to  Los  Angeles  having  resided  in  Nogales.  Crowell, 
after  his  arrest  and  previous  to  the  day  his  case  was  set  for 
trial,  which  was  a  few  months  thereafter,  had  written  several 
letters  to  the  defendant  asking  him  to  furnish  the  money 
necessary  to  cover  the  amount  he  was  charged  with  having 
embezzled  so  as  to  prevent  him  from  being  sent  to  the  Yuma 
penitentiary  for  a  term  of  years.    The  note  in  question  was 
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executed  by  defendant  to  the  bank  on  April  20,  1908,  and  on 
the  same  day  the  money  was  telegraphed  by  the  Guaranty 
Company  to  a  bank  in  Nogales  and  paid  over  to  the  United 
States  government.  On  the  next  day — April  2l8t — ^the  date 
set  for  his  trial,  Crowell  pleaded  guilty  and  on  April  24th  was 
sentenced  to  one  year  in  the  territorial  prison  of  Arizona. 
At  the  time  the  note  was  executed  by  the  defendant  plaintiff 
Thom  resided  in  Los  Angeles,  and  as  shown  by  his  testimony, 
was  associated  with  the  Guaranty  Company,  not  as  its  gen- 
eral agent,  but  as  representing  the  company,  although  in  what 
particular  capacity  does  not  appear.  He  was  at  the  same  time 
in  the  emplojrment  of  the  bank,  which  was  agent  for  the 
Guaranty  Company,  and  the  note  in  question  was  made  pay- 
able to  the  bank  as  the  representative  of  the  Guaranty  Com- 
pany which  was  the  real  beneficiary.  On  the  Saturday  prior 
to  the  day  set  for  the  trial  of  Crowell,  a  special  agent  of  the 
Guaranty  Company  (Galbraith  by  name)  temporarily  in 
Tombstone  and  who  knew  Crowell  well,  called  upon  him  at 
the  jail.  Crowell  said  he  had  tried  to  raise  the  money  to  re- 
imburse the  government  but  without  success;  that  he  had 
received  a  letter  from  Stewart  stating  that  he  had  no  money, 
but  had  some  National  Sugar  Company  stock;  that  he 
(Crowell)  had  tried  all  his  friends  and  that  Galbraith  was 
the  only  one  who  could  help  him.  Crowell  further  told  Gal- 
braith that  if  the  money  was  paid  into  the  bank  before  the 
trial  came  off  that  he  intended  to  plead  guilty  and  was  in- 
formed by  his  attorney  that  if  the  money  was  so  paid  before 
sentence  it  was  customary  to  shorten  the  sentence  by  several 
years  and  that  this  was  the  reason  he  wanted  to  get  the  money 
paid  before  sentence.  After  leaving  Crowell  Galbraith  im- 
mediately sent  the  following  telegram  to  Los  Angeles :  "P.  M. 
Kelsey,  Metropolitan  Bank,  Los  Angeles.  Get  Johns  and  A. 
P.  Stewart,  Security  Building,  together  on  telephone  immedi- 
ately. Crowell  loss."  It  does  not  appear  who  Johns  was. 
Galbraith  also  wired  to  C.  P.  Fuller,  connected  with  the 
Guaranty  Company  at  Los  Angeles,  asking  him  to  see  that 
Eelsey  got  the  telegram,  and  to  assist  him  in  looking  up  the 
defendant.  On  Monday  following  the  date  of  the  execution 
of  the  note  in  question  Galbraith  got  a  telegram  from  San 
Francisco  that  the  money  had  been  wired  to  the  First  National 
Bank  of  Nogales.    As  stated  by  the  witness  Galbraith,  ''the 
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reason  the  loss  was  paid  immediately  and  sent  down  there  by 
wire  to  Nogales  and  used  under  the  solicitation  of  Mr.  CroweU 
and  his  attorney,  was  that  when  the  case  came  up  the  attorney 
might  tell  the  judge  that  the  loss  had  been  made  good" ;  that 
the  reason  the  note  was  given  to  the  company  by  Mr.  Stewart 
was  to  reimburse  the  money  that  Mr.  CroweU  had  taken ;  that 
when  a  person  bonded  by  the  United  States  Fidelity  & 
Guaranty  Company  defaults,  the  company  "takes  no  steps  ex- 
cepting to  put  the  prosecution  on  the  holder  of  the  bond." 

As  to  the  testimony  relating  to  the  actual  execution  of  the 
note  by  defendant  Stewart  and  the  directly  attendant  cir- 
cumstances. The  defendant  testified  that  on  Monday  morn- 
ing, the  day  of  the  execution  of  the  note,  when  he  came  to  his 
office  in  Los  Angeles,  he  found  a  message  left  by  Fuller  on  the 
Saturday  previous  asking  him  to  call  upon  him.  He  went  to 
the  office  of  Fuller  in  the  Pacific  Electric  building  and  one 
of  the  clerks  (Fuller  being  absent)  told  him  that  f'uller 
wanted  him  to  go  to  the  Metropolitan  Bank  and  see  Mr.  Thom, 
the  plaintiff.  Defendant  did  so,  telling  Thom,  that  Fuller 
had  left  a  card  saying  that  he  (Fuller)  wanted  to  see  him 
about  CroweU  in  Tombstone;  that  he  had  not  found  him  in 
his  office,  but  had  been  instructed  by  the  clerk  that  FuUer 
wished  him  to  caU  upon  Mr.  Thom.  Thom  informed  him 
that  the  manager  of  the  company  in  San  Francisco  wanted  to 
talk  with  him  about  the  matter  and  caUed  up  the  latter  for 
that  purpose  upon  the  telephone.  Thom  stated  to  the  man- 
ager that  the  defendant  was  in  the  office  and  asked  him  whether 
he  wanted  to  talk  to  him,  to  which  the  the  manager  evidently 
responded  in  the  negative,  because  while  Thom  and  the  man- 
ager were  talking,  defendant  asked  Thom  if  he  should  talk 
to  the  manager  and  Thom  said  "no,  that  it  was  all  right;  I 
got  all  the  information."  During  his  conversation  with  the 
manager  Thom  made  some  notes,  apparently  with  reference 
to  the  subject  of  the  conversation.  Defendant  further  testi- 
fied that  after  the  conversation  between  the  manager  and 
Thom,  the  latter  told  him  that  the  company  wanted  him  to  pay 
what  CroweU  had  taken  and  if  he  did  they  would  not  prose- 
cute CroweU ;  that  he  told  Thom  he  was  not  prepared  to  pay 
the  money  and  the  latter  asked  if  he  could  give  a  note  with 
coUateral  security,  which  defendant  said  he  could  and  would 
do ;  that  he  asked  Thom  if  the  Guaranty  Company  was  the  only 
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one  prosecuting  Crowell  and  was  told  by  him  that  to  the  best 
of  his  knowledge  it  was.  Defendant  then  testified:  "So  I 
agreed  to  give  a  note  for  $2750  so  that  Crowell  would  not  be 
prosecuted  and  sent  to  the  penitentiary;  and  I  signed  a  note 
at  that  time  and  he  told  me  that  it  would  be  all  right.  ...  At 
that  time  Mr.  Thom  agreed  that  the  Guaranty  Company  would 
not  prosecute  Mr.  Crowell  if  I  would  give  the  note.  .  .  . 
He  did  not  agree  that  no  one  else  would  prosecute  him.  He 
stated  that  he  did  not  know  of  any  one  else  that  was  prose- 
cuting him." 

After  the  execution  of  the  note  defendant  sent  a  telegram 
to  Crowell  stating  that  the  matter  had  been  settled  up  and 
the  note  signed. 

Some  months  afterwards,  and  subsequent  to  the  sentence 
of  Crowell  the  defendant  took  a  business  associate  of  his — 
Dr.  C.  S.  Hutchinson — ^to  the  bank  with  the  declared  purpose 
of  procuring  an  admission  from  Thom  that  the  note  was  given 
in  consideration  that  Crowell  would  not  be  prosecuted  by  the 
Guaranty  Company,  and  testified  that  Thom  then  and  there 
in  the  presence  of  Dr.  Hutchinson  admitted  that  this  was  true. 
Dr.  Hutchinson  was  called  as  a  witness  by  the  defendant,  and 
after  stating  that  he  accompanied  Mr.  Stewart  to  the  bank, 
the  only  material  testimony  given  by  him  was :  "Mr.  Stewart 
asked  Thom  what  they  were  going  to  do  about  his  note,  and 
he  said — ^he  told  Mr.  Thom  that  he  understood  that  they 
would  not  prosecute  Mr.  Crowell  down  in  Arizona;  and  Mr. 
Thom  said  that  so  far  as  they  were  concerned  that  they  would 
not  prosecute  him,  and  I  said  to  Mr.  Thom  'well,  then,  didn't 
you  tell  Mr.  Stewart  you  would  not  prosecute  him  or  he  would 
not  be  prosecuted  if  this  note  was  put  up,'  and  he  said,  'so 
far  as  we  are  concerned  we  will  not  prosecute  him,'  and  that 
he  (defendant)  would  have  to  take  it  up  with  the  San  Fran- 
cisco office  in  order  to  have  anything  done  about  this  note." 

The  plaintifiP  Thom  in  his  own  behalf  testified :  "At  no  time 
did  I  ever  say  to  Mr.  Stewart  that  if  he  executed  the  note  to 
the  Metropolitan  Bank  &  Trust  Company,  delivering  the  collat- 
eral security  therefor,  that  the  United  States  Fidelity  &  Guar- 
anty Company  would  not  prosecute  Eben  C.  Crowell";  nor 
did  he  state  at  any  time  to  Stewart  in  the  presence  of  Hutchin- 
son that  the  Fidelity  &  Guaranty  Company,  or  "we"  would 
not  prosecute  Crowell.    Further  he  testified:   "I  don't  know 
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of  my  own  personal  knowledge  what  the  consideration  of  the 
note  was.  .  .  .  The  reason  for  sending  for  Stewart  was  upon 
the  telegraphic  suggestion  from  our  special  agent  Charles  D. 
Galbraith.  ...  I  never  saw  Mr.  Stewart  before  he  came  to 
our  office.  ...  I  do  not  know  whether  Mr.  Crowell  embezzled 
any  money  at  Nogales  or  not,  and  neither  the  company  nor 
any  of  its  representatives  ever  notified  me  prior  to  this  trans- 
action that  Eben  C.  Qrowell  had  embezzled  any  money.  The 
telegram  received  by  me  from  Mr.  Galbraith  was  the  only 
word  I  had  prior  to  the  sending  of  the  note.  ...  I  would  like 
to  have  it  understood  how  my  position  in  this  matter  was. 
I  knew  absolutely  nothing  xmtil  after  the  transaction  was  com- 
pleted. I  knew  absolutely  nothing  more  than  what  was  con- 
tained in  that  telegram  excepting  a  few  brief  facts  given  to  me 
over  the  phone." 

This  was  all  the  evidence  offered  by  the  parties  respecting 
the  circumstances  under  which  the  note  was  executed. 

The  legal  situation  under  the  pleadings  and  evidence  is 
this :  Plaintiff  pleaded  the  execution  of  the  note  and  defendant 
in  his  answer  admitted  such  execution  and  set  up  as  an  affirma- 
tive defense  against  its  validity  and  his  liability  on  it  that  the 
consideration  for  its  execution  by  him  was  illegal.  Under 
this  state  of  the  pleadings  when  the  plaintiff  upon  the  trial 
offered  the  note  and  the  court  admitted  it  in  evidence  and 
plaintiff  thereupon  rested  his  case,  prima  facie  proof  of  the 
right  of  plaintiff  to  recover  upon  the  note  according  to  its 
terms  was  established,  because  under  the  Civil  Code  (sec. 
1614)  a  written  instrument  is  presumptive  evidence  of  a  con- 
sideration. This,  of  course,  is  a  disputable  presumption  but 
as  a  presumption,  it  is  sufficient  evidence  of  a  consideration  and 
must  be  accepted  as  such  unless  it  is  overcome  by  evidence 
to  the  contrary  and  "the  burden  of  showing  a  want  of  con- 
sideration sufficient  to  support  an  instrument  lies  with  the 
party  seeking  to  invalidate  or  avoid  it."  (Civ.  Code  sec. 
1615.)  This  burden  the  defendant  assumed  in  his  answer 
and  attempted  to  support  by  his  evidence.  The  court  found, 
however,  that  this  claim  of  defendant  was  not  sustained  by 
a  preponderance  of  the  evidence.  Therefore,  the  presumption 
prevailed  and  furnished  sufficient  evidence  for  the  finding  of 
the  court  that  the  note  was  given  for  a  good  and  valuable 
consideration. 
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We  are  asked  by  appellant  to  review  the  evidence  and  hold 
that  the  finding  of  the  court  against  his  defense  of  illegality  of 
consideration  was  not  sustained  by  it.    But  the  evidence  on 
the  subject  is  in  substantial  conflict.     There  is,  on  the  one 
hand,  the  positive  statement  of  the  defendant  that  the  promise 
was  made  by  the  plaintiff  and  on  the  other  hand  as  equally  a 
positive  denial  by  the  plaintiff  that  any  such  promise  was 
made.    Of  course,  counsel  for  appellant  admits  this  conflict 
but  contends  that  it  is  not  a  substantial  conflict,  the  position 
taken  by  him  being  that  in  addition  to  the  statement  of  the 
defendant  as  to  the  promise  his  statement  is  corroborated  by 
Dr.  Hutchinson  and  is  further  so  strongly  supported  by  reat 
sonable  inferences  and  probabilities  to  be  drawn  from  all  the 
evidence  in  the  case  that  the  testimony  of  the  plaintiff  should 
have  been  ignored  by  the  trial  court  as  a  mere  pretense  of 
evidence  and  improbable.    It  can  hardly  be  claimed  that  the 
testimony  of  Dr.  Hutchison  corroborated  that  of  the  defend- 
ant.   He  did  not  testify  that  the  plaintiff  had  admitted  mak- 
ing such  a  promise.    But  assuming  that  Dr.  Hutchinson's  testi- 
mony does  corroborate  defendant  and  that  there  are  infer- 
ences and  deductions  which  upon  a  consideration  of  all  the 
evidence  support  the  testimony  of  the  defendant,  still  it  can- 
not be  said  that  for  these  reasons  there  is  any  inherent  im- 
probability in  the  statement  of  plaintiff  or  that  it  amounted  to 
a  mere  semblance  of  evidence.    It  was  a  square  denial  that  any 
such  promise  as  defendant  claimed  to  have  been  made  by  him 
was  made.    It  was  the  testimony  of  a  reputable  witness  bear- 
ing upon  the  direct  fact  in  issue.    Under  our  code  the  direct 
evidence  of  one  witness  who  is  entitled  to  full  credit  is  sufiici- 
ent  to  prove  any  fact  except  perjury  and  treason,  and  is  neces- 
sarily sufficient  to  create  a  substantial  conflict  in  the  evidence 
regardless  of  the  number  of  witnesses  or  inferences  support- 
ing their  testimony  to  the  contrary.     This  is  the  situation 
here.     It  was  the  exclusive  province  of  the  trial  court  to 
determine  the  credibility  of  the  witnesses,  the  weight  and 
effect  to  be  given  to  the  evidence,  to  consider  inferences  rea- 
sonably deducible  from  it,  and  from  the  conflicting  evidence 
determine  the  disputed  fact.     All  the  considerations  urged 
here  by  appellant  respecting  the  evidence  in  this  case  were 
proper  to  be  addressed  to  and  considered  by  the  trial  court, 
but  wherci  out  of  the  conflicting  evidence  that  court  has  de- 
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termined  the  fact  and  there  is  evidence  to  sustain  it,  this  court 
on  appeal  cannot  review  or  interfere  with  its  conclusion. 
Under  the  constitutional  provisions  which  limit  the  jurisdic- 
tion of  this  court  as  an  appellate  court  to  questions  of  law 
alone,  it  is  not  within  its  power  or  function  to  review  conflict- 
ing evidence  for  the  purpose  of  determining  whether  the 
trial  court  should  have  accepted  the  testimony  of  a  party 
against  whom  a  finding  is  made  rather  than  the  testimony 
upon  which  the  finding  is  based.  It  is  only  in  cases  where 
there  is  no  evidence  to  sustain  a  finding  or  where  it  can  be 
said,  as  matter  of  law,  that  the  evidence  is  insufficient  to  sus- 
tain it  that  this  court  has  jurisdiction  to  consider  the  evidence. 
This  has  been  so  distinctly  pointed  out  by  decision  after  de- 
cision of  this  court,  commencing  with  Payne  v.  Jacobs,  1  Cal. 
39,  up  to  Fowden  v.  Pacific  Coast  8.  8.  Co.,  149  Cal.  151,  [86 
Pac.  178],  and  further  reiterated  in  subsequent  decisions 
(Estate  of  Moore,  ante,  p.  324,  [122  Pac.  844] ) ,  that  it  is  mat. 
ter  of  surprise  that  it  is  not  more  fully  appreciated. 

As  under  section  1614  of  the  Civil  Code,  the  burden  of  proof 
was  cast  upon  the  defendant  to  overcome  the  presumption  of 
sufficient  consideration  arising  from  the  execution  of  the  note, 
the  finding  of  the  court  of  which  he  complains  is  tantamount 
to  a  finding  that  there  was  not  a  preponderance  of  the  evi- 
dence produced  by  him  to  sustain  the  burden.  Failing  in 
this,  the  presumption  of  a  sufficient  consideration  which  the 
law  raises  from  the  execution  of  the  note  required  the  further 
finding  made  by  the  court  that  the  note  was  given  for  a  good 
and  valuable  consideration. 

In  Keating  v.  Morrissey,  6  Cal.  App.  163,  [91  Pac.  677], 
where  a  petition  for  a  hearing  here  after  judgment  in  the 
district  court*  of  appeal  was  denied,  the  principal  matters 
considered  here  are  fully  discussed.  That  action  was  on  a 
promissory  note,  the  defense  being  that  the  note  was  given  on 
the  promise  of  the  plaintiff  not  to  prosecute  the  son  of  de- 
fendant for  forgery.  There  it  was  held  that  the  denial  by 
plaintiff  of  defendant's  statement  that  the  note  was  given  to 
avoid  a  criminal  prosecution  for  felony,  raised  a  sufficient 
conflict  in  the  evidence  to  preclude  the  appellate  court  inter- 
fering with  the  verdict  in  favor  of  the  plaintiff  and  that  the 
presumption  of  consideration  arising  from  the  execution  of 
the  promissory  note  itself  was  sufficient  to  sustain  the  verdict 
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There  is  so  much  of  the  opinion  in  that  case  directly  per- 
tinent to  the  questions  involved  here  that  space  will  not  permit 
of  our  quoting  from  it,  and  hence,  we  content  ourselves  with 
a  reference  to  it. 

The  judgment  and  order  appealed  from  are  affirmed. 

Ilenshaw,  J.,  and  Melvin,  J.,  concurred. 


[L.  A.  No.  2737.    Department  Two.— March  27,  1912.] 

JAMES  S.  OWENS  et  al.,  Respondents,  v.  T.  H.  DUDLEY, 
Mayor  of  the  City  of  Santa  Monica  et  al.,  Defendants, 
C.  D.  PETTIS,  Street  Superintendent,  and  J.  D.  KNEEN, 
Appellants. 

Stbbet  Assessment — Action  against  Municipality  and  Its  Oiticees 
. — Designation  of  Officials  in  Caption  of  Complaint — ^Absencb 
OF  Allegations  of  Official  Capacitt — Corporate  Existence  of 
Citt. — In  an  action  bj  property-owners  in  a  street  assessment  dis- 
trict, the  caption  of  which  shows  that  it  was  instituted  against  the 
city  of  Santa  Monica,  its  mayor,  trustees,  city  engineer,  and  street 
superintendent,  and  which  was  brought  to  avoid  street  improvement 
proceedings  and  to  enjoin  an  assessment  therefor,  the  complaint  is 
not  rendered  insufficient  by  reason  of  the  omission  of  an  allegation 
therein  of  the  official  capacity  of  any  of  the  defendants  named  as 
mayor  or  trustees  in  the  caption,  or  of  the  fact  that  the  city  of 
Santa  Monica  is  a  municipal  corporation. 

Id. — Designation  of  Councilmen  as  "Trustees." — The  fact  that  in  the 
caption  of  the  complaint  certain  defendants  are  designated  as 
"trustees"  instead  of  "councilmen,"  their  proper  official  designation, 
is  immaterial,  when  the  body  of  the  complaint,  and  the  official  docu- 
ments attached  thereto  as  exhibits,  show  that  they  were  complained 
of  in  their  official  capacity  as  councilmen. 

Id.— Judicial  Notice  Taken  of  Municipal  Corporation— Approval  of 
Charter  bt  Legistature. — It  was  unnecessary  to  aver  that  the  city 
of  Santa  Monica  was  a  municipal  corporation.  It  was  sufficient  to 
aver  that  the  proceedings  complained  of  were  had  by  the  legislative 
body  of  the  city  of  Santa  Monica,  and  the  court  will  take  judicial 
notice  that  such  city  is  a  municipal  corporation,  its  charter  having 
been  approved  by  the  legislature. 

Td. — Injunction  against  Assessment  Void  on  Its  Face. — As  a  general 
rule,  a  court  will  not  restrain  a  sale  of  property  for  taxes,  assess- 
ments, or  otherwise,  when  it  is  clear  that  the  sale  or  assessment  is 
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void  upon  the  face  of  the  proceedings,  or  from  the  recitals  in  the 
deed,  or  on  the  face  of  the  assessment  made  by  the  superintendent  of 
streets,  upon  which  the  party  claiming  under  the  deed,  or  attempt- 
ing to  enforce  the  assessment,  must  rely  to  make  out  a  prima  facie 
case  to  recover  upon  the  deed  or  to  enforce  the  assessment  liens. 

Id.— Assessment  under  Yrooman  Act  not  Void  on  Its  Face. — That 
rule  is  not  applicable,  where  there  is  nothing  upon  the  face  of  the 
deed  or  the  assessment  made  and  delivered  to  a  contractor  under  the 
Yrooman  Act  disclosing  their  invalidity,  and  the  party  seeking  to 
defeat  the  deed  or  the  assessment  lien  must  resort  to  extraneous  evi- 
dence to  accomplish  it 

Id. — Prima  Facie  Yaliditt  or  Assessment  under  Yrooman  Act — 
Defects  in  Proceedings  Prior  to  Assessment — ^Assessment 
Creates  Cloud  on  Title — Injunction. — ^Under  section  12  of  the 
Yrooman  Act,  in  actions  brought  by  the  contractor  to  enforce  the 
lien  of  an  assessment  for  a  street  improvement  levied  upon  an  as- 
sessment district,  the  assessment,  warrant,  and  diagram  are  prima 
facie  evidence  of  the  regularity  of  the  prior  proceedings  by  the 
council  on  which  the  assessment  is  based,  and  notwithstanding  the 
assessment  is  actually  void  for  a  defect  in  such  prior  proceedings, 
the  property-owner  would  be  compelled  to  resort  to  evidence  dehors 
the  recitals  in  the  assessment  in  order  to  show  its  invalidity.  The 
assessment  would  thus  cast  a  cloud  upon  his  title,  the  creation  of 
which  a  court  of  equity  will  prevent  by  an  injunction. 

APPEAL  from  an  order  of  the  Superior  Court  of  Lob 
Angeles  County  refusing  to  dissolve  a  temporary  injunction. 
W,  P.  James,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Tanner,  Taft  &  Odell,  for  Appellants, 

Charles  J.  Noyes,  for  Respondents. 

LORIGAN,  J. — This  is  an  appeal  from  an  order  of  the 
superior  court  denying  a  motion  of  the  defendants  Pettis  and 
Kneen  to  dissolve  a  temporary  injunction  which  had  been 
granted  plaintiffs  ex  parte  upon  the  verified  complaint  in  the 
action. 

The  plaintiffs,  nineteen  in  number,  property-owners  in  an 
assessment  district  established  by  the  city  council,  to  be 
eharged  with  the  expense  of  a  proposed  street  improvement 
in  the  city  of  Santa  Monica,  brought  this  action  against  the 
mayor  and  common  council  of  the  city,  the  city  engineeer,  and 
street  superintendent  respectively  named,  and  J.  D.  Kneen, 
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to  have  the  proceedings  toward  such  improvement,  which  had 
culminated  in  the  awarding  of  a  contract  therefor  to  the  de- 
fendant Kneen,  declared  null  and  void,  and  for  a  preliminary 
injunction,  to  be  made  perpetual  by  judgment,  restraining  the 
collecting  or  assessing  the  expense  thereof  against  the  property 
of  the  plaintiffs,  or  creating  any  lien  thereon. 

The  complaint  averred,  with  reference  to  the  preliminary 
steps  necessary  to  be  taken  by  the  municipality  in  order  to 
give  it  jurisdiction  to  make  the  proposed  improvement,  which 
was  to  consist  of  paving  with  concrete  "Ocean  Front  Promen- 
ade," or  to  enter  into  a  valid  contract  therefor  and  support  a 
valid  assessment  under  the  so-called  Yrooman  Act  of  1885 
fStats.  1885,  p.  147]  as  amended  (Deering's  General  Laws, 
1909,  p.  1283  et  seq.),  that  neither  the  ordinance  of  inten- 
tion to  do  said  paving  nor  the  "notice  of  street  work"  pro- 
vided for  in  said  act  were  published  as  by  law  required  in  a 
paper  of  general  circulation,  published  for  one  year,  immedi- 
ately prior  to  said  publication  in  the  city  of  Santa  Monica; 
nor  was  said  ordinance  of  intention  ever  posted  as  the  act 
requires  on  or  near  the  council  chamber  door  of  the  city 
council  of  said  city;  that  for  the  same  reason  as  is  alleged 
concerning  the  publication  of  the  ordinance  of  intention  and 
"notice  of  street  work,"  the  "notice  inviting  sealed  proposals" 
and  the  "notice  of  award  of  contract"  were  not  published,  nor 
was  either  of  these  last  notices  referred  to  ever  posted  at  the 
council  chamber  door.  Other  averments  are  made  in  the 
complaint  under  which  it  is  claimed  that  the  proceedings 
eventuating  in  the  award  of  a  contract  to  the  defendant 
Kneen  and  the  contract  itself  are  invalid.  It  is  then  averred 
that  a  contract  to  do  the  work  was  entered  into  between  the 
city  and  Kneen  and  that  the  latter  was  proceeding  to  perform 
the  work  under  it. 

The  motion  of  defendants  to  dissolve  the  injunction  in  the 
court  below  was  based  upon  the  complaint  itself,  their  posi- 
tion being  that  no  cause  of  action  for  an  injunction  is  shown 
thereby,  and  that  the  order  granting  a  preliminary  one  was 
improper.    The  same  position  is  taken  here. 

It  is  claimed  that  the  complaint  is  insufficient  because  there 
is  no  allegation  therein  of  the  official  capacity  of  any  of  the 
defendants  named  as  mayor  or  trustees  in  the  caption  of  the 
con^plaint,  and  no  allegation  that  the  city  of  Santa  Monica  is  a 
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municipal  corporation.  There  is  no  merit  in  either  of  these 
points.  It  is  true  that  in  the  caption  of  the  complaint  cer- 
tain defendants  are  designated  as  "trustees"  instead  of  "coun- 
cilmen,"  which  is  their  proper  official  designation  as  members 
of  the  legislative  body  of  the  city  of  Santa  Monica.  (Stats. 
1907,  p.  1007.)  But  this  error  in  strict  official  designation  is 
of  no  moment.  It  is  quite  apparent  from  the  averments  in 
the  complaint,  and  from  the  official  documents  attached  there- 
to as  part  thereof  that  all  these  persons  referred  to  are  com- 
plained of  in  their  official  capacity  as  councilmen.  Equally 
so  as  to  the  mayor.  A  mistake  in  the  caption  of  a  complaint 
as  to  official  designation  of  parties  is  of  no  grave  consequence, 
if  the  allegations  in  the  body  of  it  show  with  sufficient  cer- 
tainty the  real  capacity  in  which  they  are  parties  to  the  suit. 

Neither  was  it  necessary  to  aver  that  the  city  of  Santa 
Monica  is  a  municipal  corporation.  It  was  averred  that  the 
proceedings  in  reference  to  paving  "Ocean  Front  Promenade" 
were  had  by  the  legislative  body  of  the  city  of  Santa  Monica, 
and  the  court  will  take  judicial  notice  that  the  city  of  Santa 
Monica  is  a  municipal  corporation,  its  charter  having  been 
approved  by  the  legislature.     (Stats.  1907,  p.  1007.) 

It  is  further  claimed  by  appellants  that  upon  the  facts  alleged 
plaintiffs  are  not  entitled  to  an  injunction;  that  if  all  the 
acts  of  the  city  of  Santa  Monica  were  illegal  and  void,  as 
alleged  in  the  complaint,  it  would  follow  that  any  proposed 
assessment  which  might  be  levied,  would  be  illegal  and  void, 
and  in  that  case  an  injunction  will  not  lie,  citing  Byrne  v. 
Drain,  127  Cal.  663,  [60  Pac.  433]. 

But  that  case  has  no  application  here.  The  decision  was 
based  upon  the  general  rule  that  a  court  will  not  restrain  a 
sale  of  property  for  taxes,  assessments,  or  otherwise,  when 
it  is  clear  that  the  sale  or  assessment  is  void  upon  the  face  of 
the  proceedings,  or  from  the  recitals  in  the  deed,  or  on  the 
face  of  the  assessment  made  by  the  superintendent  of  streets, 
upon  which  the  party  claiming  under  the  deed,  or  attempting 
to  enforce  the  assessment,  must  rely  to  make  out  a  prima  facie 
case  to  recover  upon  the  deed  or  to  enforce  the  assessment 
lien.  As,  for  instance,  where  an  act  under  which  a  tax-sale 
is  attempted  to  be  made,  or  a  statute  under  which  an  assess- 
ment lien  purports  to  be  created  and  enforceable  are  un- 
constitutional and  void,   or  when,  as   in  Byrne  y.  Drain, 
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supra,  .the  proceedings  to  open  a  street  under  which  the 
sale  of  property  sought  to  be  enjoined  were  void,  because 
the  act  under  which  they  were  inaugurated  was  inoperative 
in  the  city  of  Los  Angeles.  As  in  such  cases  the  in- 
validity of  the  deed  or  the  assessment  lien  appears  upon 
their  face,  they  can  cast  no  cloud  upon  the  property  of  the 
party  seeking  the  injunction,  and  equity  will  not  enjoin  the 
issuance  of  the  deed  or  the  making  of  the  assessment  by  the 
municipal  authorities,  but  will  leave  the  party  claiming  to  be 
injuriously  affected  to  assert  his  rights  when  suit  is  brought 
upon  the  deed  or  the  lien  of  the  assessment  is  attempted  to 
be  foreclosed.  But  this  rule  is  not  applied  where  there  is 
nothing  upon  the  face  of  the  deed  or  the  assessment  made  and 
delivered  to  a  contractor  under  the  Vrooman  Act  disclosing 
their  invalidity,  and  the  party  seeking  to  defeat  the  deed  or 
the  assessment  lien  must  resort  to  extraneous  evidence  to  ac- 
complish it.  Under  such  circumstances,  as  the  owner  of  the 
property  would  be  required  to  present  evidence  to  defeat  a 
recovery  on  the  deed,  or  a  foreclosure  of  the  assessment  lien, 
the  issuance  of  the  one  or  the  making  of  the  other  would  cast 
a  cloud  upon  his  title,  and  hence  would  entitle  him  to  have  a 
court  of  equity  interpose  to  prevent  the  sale  or  the  making 
of  the  assessment. 

In  the  procedings  taken  under  the  Vrooman  Act  involved 
here  there  is  no  provision  for  a  deed  upon  a  delinquency  to 
pay  the  assessment.  The  making  of  the  assessment  by  the 
superintendent  of  streets  and  its  recordation,  with  the  warrant, 
diagram,  and  certificate  of  the  city  engineer  attached,  con- 
stitute a  lien  upon  the  lots  assessed  for  a  period  of  two  years, 
subject  to  be  foreclosed  by  action.  (Sees.  8,  9,  and  12  of  the 
act.) 

Section  8  provides  what  shall  be  contained  in  the  assess- 
ment, and  there  is  nothing  which  is  required  to  be  recited  there 
which  could  possibly  show  upon  its  face  that  the  assessment 
was  invalid  for  the  reason,  as  alleged  by  plaintiffs,  that  the 
common  council  never  obtained  jurisdiction  to  order  the  work 
done,  or  that  no  valid  contract  was  entered  into  on  account 
of  other  defects  preceding  its  award.  It  is  also  provided  in 
the  act  (sec.  12)  that  in  suits  brought  by  the  contractor  to 
enforce  the  lien  of  the  assessment  "the  said  warrant,  assess- 
ment, certificate  and  diagram,  with  the  affidavit  of  demand 
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and  non-payment,  shall  be  held  prima  facie  evidence  of  the 
regularity  and  correctness  of  the  assessment  and  of  the  prior 
proceedings  and  acts  of  the  superintendent  of  streets  and 
city  council,  upon  which  said  warrant,  assessment  and  dia- 
gram are  based,  and  like  evidence  of  the  right  of  the  plain- 
tiff to  recover  in  the  action."  It  is  obvious,  as  there  are  no 
recitals  required  in  the  assessment  which  could  show  on  its 
face  its  invalidity  on  the  grounds  alleged  by  plaintiffs,  and 
the  assessment,  etc.  are  by  section  12  of  the  act  made  prima 
facie  evidence  of  the  regularity  of  all  proceedings  by  the 
council  on  which  the  assessment  is  based,  that  the  plaintiffs 
will  be  compelled,  in  order  to  defeat  the  assessments  and  the 
liens  to  be  imposed  upon  their  property  thereby,  to  resort  to 
evidence  dehors  the  recitals  in  the  assessments,  and  to  over- 
come the  presumptive  evidence  clause  of  the  statute  attach- 
ing by  reason  of  their  issuance.  This  necessity  of  a  resort] 
to  extraneous  evidence  to  defeat  the  lien  of  an  assessment ! 
otherwise  on  its  face  and  by  virtue  of  the  presumption,  valid,  ^ 
presents  a  proper  case  for  the  interposition  of  a  court  of 
equity  to  prevent  the  making  of  an  assessment  or  the  creation 
of  a  lien  which  will  cast  a  cloud  upon  the  title  of  plaintiffs. 
{Bolton  V.  GiUera^,  105  Cal.  244,  [45  Am.  St.  Rep.  33,  38  Pac 
881] ;  Chase  v.  Treasurer  etc,  122  Cal.  540,  [55  Pac.  414].)  J 
The  order  appealed  from  is  affirmed. 

Henshaw,  J.,  and  Melvin,  J.,  concurred. 


[Sac.  No.  1833.    In  Bank.— March  27,  1912.] 

J.  C.  LONG  et  al..  Respondents,  v.  T.  H.  LONG  et  al.,  Ap- 

pellants. 

PrACTIOB — ^BlLL     OF     EXCEPTIONS — FAILURE    TO    DELIVER     TO     CLERK   IN 

Time — Delay  in  Transmission  through  Mail. — The  trial  court 
may,  by  order,  relieve  a  party  from  the  failure  to  deliver  a  pro- 
posed bill  of  exceptions  and  the  proposed  amendments  thereto  to  the 
derk  for  the  judge  within  the  time  required  by  section  650  of  the 
Code  of  Civil  Procedure,  if  they  were  mailed  to  the  clerk  in  due 
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time  and  did  not  reach  him  because  thej  were  lost  in  transmission 
through  the  mail. 

Statute  of  Fbaud— Ck)NTRAGT  not  to  Bx  Performed  within  a  Tear — 
Oral  Sub-Contract  to  Carry  Mail — ^Part  Performance. — ^An  oral 
agreement,  whereby  the  promisors  in  substance  undertook,  as  sab- 
contractors,  to  perform  the  work  of  carrying  the  United  States 
mail  for  the  remainder  of  tho  period  called  for  by  the  original  con- 
tracts between  their  promisees  and  the  United  States  government, 
which  period  had  upwards  of  three  years  to  run,  is  within  the  statute 
of  frauds,  and  part  performance  thereof  does  not  take  it  out  of  the 
statute. 

Ii>. — Fraudt-Eefusal  to  Put  Oral  Agreement  in  Writing. — ^The  re- 
fusal of  such  promisors  to  embody  such  agreement  in  a  written  con- 
tract, in  accordance  with  their  oral  promise,  does  not  constitute  fraud 
within  the  rule  that  the  statute  of  frauds  will  not  be  enforced  where 
the  effect  would  be  to  perpetrate  a  fraud. 

lo. — Estoppel— Changes  Made  bt  Promisees  in  Their  Business 
Conditions. — Such  promisors  are  not  estopped  to  set  up  the  in- 
Talidity  of  the  oral  contract  by  reason  of  subsequent  changes  made 
by  the  promisees  in  their  residential  or  business  conditions  as  the 
result  thereof,  when  no  knowledge  of  such  intended  changes  or  of  the 
necessity  therefor  was  had  by  them  at  the  time  of  the  oral  agree- 
ment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lassen 
County.    N.  D.  Amot,  Judge,  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Dodge  &  Barry,  for  Appellants. 

Bankin  &  Julian,  for  Respondenta 

SHAW,  J. — This  is  an  appeal  from  the  judgment  taken 
within  sixty  days  after  its  rendition. 

The  respondents'  objections  to  the  consideration  of  the  bill 
of  exceptions  are  without  merit.  The  proposed  bill  and  the 
proposed  amendments  thereto  were  not  delivered  to  the  clerk 
for  the  judge  within  the  time  required  by  section  650  of  the 
Code  of  Civil  Procedure,  but  it  appears  that  they  were  mailed 
to  the  clerk  in  due  time  and  that  they  did  not  reach  him  be- 
cause they  were  lost  in  transmission  through  the  mail.  Upon 
motion,  after  due  notice  as  the  record  recites,  the  court  after- 
wards made  an  order  relieving  the  appellants  of  this  omission 
and  permitting  the  bill  and  amendments  to  be  then  filed, 
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which  was  done.  The  bill  was  thereafter  duly  settled,  and  it 
is  therefore  properly  a  part  of  the  record  on  appeal. 

The  case  involves  a  breach  of  an  alleged  agreement  to  exe- 
cute a  sub-contract  for  the  carriage  of  the  United  States 
mails  on  two  mail  routes.  The  acts  of  Congress  provide 
that  a  mail  contractor  under  the  United  States  will  not  be 
permitted  to  sublet  or  transfer  his  contract  without  the  con- 
sent in  writing  of  the  postmaster-general,  and  that  when  such 
consent  is  obtained,  the  sub-contract  between  the  contractor 
and  his  transferee  must  be  in  writing,  and  a  copy  thereof 
must  be  filed  in  the  ofSce  of  the  second  assistant  postmasteiv 
general.  Thereupon  the  amount  thereby  agreed  to  be  paid 
to  the  sub-contractor  is  to  be  retained  out  of  the  amount  due 
the  original  contractor  and  is  to  be  paid  by  the  post-office  de- 
partment direct  to  the  sub-contractor,  and  the  remainder  only 
is  paid,  as  before,  to  the  original  contractor.  (Act  of  May 
17,  1878,  20  U.  S.  Stats.  62,  sees.  2  and  3,  [Comp.  Stats.  1901, 
p.  2704].)  There  is  a  further  provision  in  the  act  of  May 
4,  1882,  that  where  a  mail  contract  is  sublet  for  less  than  the 
sum  fixed  in  the  original  contract,  the  postmaster-general 
may,  at  his  discretion,  cancel  the  original  contract  and  enter 
into  a  contract  directly  with  such  sub-contractor.  (22  U.  S. 
Stats.  53,  [Comp.  Stats.  1901,  p.  2706].)  This,  however,  did 
not  occur  in  the  present  case.  The  latter  statute  is  stated  only 
to  illustrate  the  intention  of  the  parties. 

The  following  is  a  statement  of  the  facts  alleged  in  the 
complaint. 

The  plaintiffs  had  two  contracts  with  the  United  States 
for  the  carrying  of  mails  on  two  certain  mail  routes,  one  for 
thirteen  hundred  dollars  per  year  and  the  other  for  $980 
per  year,  each  payable  monthly.  The  contracts  were  for  four 
years,  beginning  July  1,  1906,  and  ending  July  1,  1910.  The 
plaintiffs  were  partners  in  the  livery  business  at  SusanviUe, 
where  they  resided,  and  they  had  the  necessary  outfit  of  horses 
and  vehicles  for  carrying  the  mails  and  performing  the  con- 
tract. About  February  1, 1907,  plaintiffs  and  defendants  made 
an  oral  agreement  that  defendants  would  perform  the  ser- 
vice of  carrying  the  mails  on  both  said  routes  for  the  remain- 
ing time  of  the  contracts  for  the  sum  of  seventeen  hundred 
dollars  per  year,  and  that  as  soon  as  the  consent  of  the  post- 
master-general could  be  obtained  the  defendants  would  exe- 
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cute  and  deliver  to  plaintiffs  sub-contracts  to  carry  said  mails 
over  said  routes  for  the  remaining  time  of  the  original  con- 
tracts, which  said  sub-contracts  should  specify  that  the  de- 
fendants were  to  receive  the, same  sums  as  were  named  in  the 
original  contracts,  aggregating  $2280  a  year.  It  was  also 
agreed  that  after  the  execution  of  said  sub-contracts,  the  de- 
fendants would  pay  over  to  the  plaintiffs  each  month,  out  of 
the  moneys  received  on  said  contracts,  sums  amounting  to  $580 
a  year,  being  the  difference  between  the  original  contract  price 
of  $2280  a  year  and  the  price  of  seventeen  hundred  a  year  for 
which  defendants  agreed  to  do  the  service.  It  was  further 
agreed  that,  until  the  sub-contracts  were  executed,  the  de- 
fendants would  carry  the  mails  for  the  plaintiffs  and  that 
plaintiffs  would  collect  the  money  from  the  United  States 
and  pay  the  defendants  monthly  at  the  rate  of  seventeen 
hundred  dollars  a  year.  In  pursuance  of  this  provisional 
agreement  the  defendants  began  carrying  mails  on  said  routes 
on  February  12,  1907.  The  plaintiffs  paid  them  monthly 
therefor  at  the  rate  of  seventeen  hundred  dollars  a  year  until 
August  12,  1907.  Relying  on  this  oral  agreement  and  on  the 
performance  thereof  by  the  defendants,  the  plaintiffs  made 
important  changes  in  their  situation  and  conditions,  to  wit: 
They  sold  some  of  their  horses  and  rigs,  J.  C.  Long  removed 
with  his  family  from  Susanville  to  San  Luis  Obispo  County, 
and  Qeorge  B.  Long  took  the  remainder  of  the  partnership 
outfit  pertaining  to  the  livery  stable  and  mail  carrying  busi- 
ness to  Rosebud,  Nevada,  and  there  engaged  in  the  livery  busi- 
ness and  purchased  some  real  estate.  The  consent  of  the 
postmaster-general  to  the  sub-contracts  was  obtained  on  July 
16,  1907.  On  August  12,  1907,  plaintiffs  requested  of  de- 
fendants the  execution  of  the  sub-contracts  as  agreed  upon, 
but  the  defendants  refused  to  execute  the  same,  abandoned 
the  mail  routes,  and  thereafter  refused  to  carry  the  mails 
thereon.  Plaintiffs  were  thereby  compelled  to  resume  the 
carrying  of  said  mails,  purchase  additional  stock  for  that 
purpose,  transfer  their  outfit  from  Rosebud  to  Susanville,  and 
abandon  their  property  and  business  in  Rosebud.  By  the 
refusal  to  execute  the  sub-contracts  plaintiffs  allege  they  were 
damaged  in  the  sum  of  two  thousand  dollars.  By  being 
forced  to  leave  Rosebud,  buy  more  stock  and  resume  the  carry- 
ing of  the  mails  at  Susanville,  they  allege  damage  in  the  fur- 
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ther  sum  of  fifteen  hundred  dollars.  The  findings  are  that 
the  damage  from  these  causes  were,  respectively,  $1670  and 
$743,  and  judgment  was  thereupon  given  for  $2413. 

The  answer  avers  that  these  several  agreements  were  oral 
and  were,  consequently,  void,  under  section  1624  of  the  Civil 
Code.  The  court  made  no  finding  as  to  the  fact  that  they 
were  oral,  but  it  did  find  the  conclusion  that  they  were  not 
void  under  section  1624.  The  evidence,  however,  shows  with- 
out conflict  that  they  were  not  in  writing  and  the  respondents 
concede  the  fact.  In  our  consideration  of  the  case  we  must 
therefore  assume  that  the  contracts  were  not  in  writing,  and 
determine  whether  or  not  an  action  will  lie  upon  an  oral  con« 
tract  of  this  nature. 

The  principal  point  made  by  the  respondents  in  favor  of 
the  judgment  is  that  the  oral  contract  was  partly  performed 
and  that,  in  consequence  thereof,  it  was  taken  out  of  the 
statute  of  frauds.  This  contention  cannot  be  maintained.  The 
case  in  this  particular  is  not  distinguishable  from  the  case  of 
Seymour  v.  Oelrichs,  156  Cal.  793,  [134  Am.  St.  Kep.  154, 
106  Pac.  88].  In  that  case  the  effect  of  an  oral  contract  be- 
tween Seymour  and  the  defendants  whereby  they  agreed  to 
employ  him  for  the  period  of  ten  years  and  to  put  the  contract 
in  writing,  was  considered.  Seymour  had  commenced  the 
employment  and  had  served  a  number  of  months  thereunder, 
for  which  he  had  received  the  stipulated  compensation.  Th« 
court  declared  that  such  part  performance  was  not  suflScient 
to  make  a  case  in  equity  for  the  enforcement  of  a  contract  of 
that  character.  This  is  the  general  rule  laid  down  in  all  the 
authorities.  (20  Cyc.  290.)  The  contract  in  question  was 
in  substance  an  agreement  whereby  the  defendants  undertook 
to  perform  the  work  which  the  original  contracts  required  to 
be  done  by  the  plaintiffs.  It  did  not  relate  to  real  estate  nor 
to  the  sale  of  property,  and  required  nothing  but  the  per- 
formance of  services.  Part  performance  of  such  contracts, 
where  entire  performance  is  not  to  be  made  within  a  year, 
does  not  take  the  contract  out  of  the  statute.  The  refusal 
of  the  defendants  to  execute  the  written  contracts  does  not 
constitute  fraud  within  the  rule  that  the  statute  of  frauds  will 
not  be  enforced  where  the  effect  would  be  to  perpetrate  a 
fraud.  {Feeney  v.  Howard,  79  Cal.  529,  [12  Am.  St.  Rep. 
162,  4  L.  E.  A.  826,  21  Pac.  984] ;  26  Am.  &  Eng.  Ency.  of 
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Law,  p.  52;  20  Cyc.  285;  Chase  v.  Fitz,  132  Mass.  359;  Wake- 
field V.  Greenhood,  29  Cal.  604;  Glass  v.  Hulbert,  102  Mass. 
24,  [3  Am.  Eep.  418] ;  Caylor  v.  Eoe,  99  Ind.  9;  Fuller  v. 
Eeed,  38  Cal.  108.) 

In  the  district  court  of  appeal  it  was  held  that  the  circum- 
stances of  the  case  were  such  that  the  defendants  were  estopped 
to  set  up  the  invalidity  of  the  contract.  This  was  based 
chiefly  on  the  authority  of  Seymour  v.  Oelrichs,  156  Cal.  793, 
[134  Am.  St.  Bep.  154,  106  Pac.  88].  There  are  essential 
points  in  which  the  facts  of  that  case  differ  from  those  in  the 
case  at  bar.  There  Seymour  was  employed  in  a  position  for 
life  at  a  good  salary.  This  fact  was  known  to  the  other 
parties  and  they  orally  agreed  to  employ  him  for  a  larger 
salary  for  ten  years  and  to  execute  a  written  agreement  to  that 
effect,  and  they  asked  him  to  give  up  his  life  position  at 
once  and  enter  their  service  under  said  agreement,  which  he 
accordingly  did.  He  was  thereby  induced  by  them  to  change 
his  condition  by  resigning  his  former  position,  which  he  could 
not  regain,  and  the  other  parties  were  aware  of  this  necessity 
and  of  the  fact  that  he  resigned  his  former  position  in  re- 
liance upon  their  agreement  and  promise.  Their  knowledge 
of  the  necessity  of  his  resignation  if  he  entered  their  service, 
and  of  his  reliance  upon  their  agreement  as  an  inducement 
to  resign,  were  held  to  be  essential  to  the  creation  of  an 
•estoppel  preventing  them  from  repudiating  their  oral  agree- 
ment and  justifying  the  court  in  enforcing  it.  In  the  case  at 
bar,  it  is  not  alleged  that  it  was  necessary  for  plaintiffs  or 
either  of  them  to  leave  Susanville  when  they  ceased  to  carry 
the  mails,  or  that  they  informed  defendants  that  they  intended 
to  do  so,  or  that  they  intended  to  change  their  residence  or 
condition  in  any  respect  because  of  the  proposed  transfer,  or 
that  the  defendants  had  knowledge  of  any  such  necessity  or 
purpose.  There  is  no  evidence  tending  to  show  these  facts, 
supposing  them  to  have  been  pleaded,  except  the  testimony 
of  J.  C.  Long  that  he  told  the  defendants  before  making  the 
oral  agreement  that  he  had  to  go  away  because  of  his  wife's 
health,  and  that  after  the  agreement  was  made  they  sold  two 
rigs  and  four  horses  and  took  the  other  equipment  away  "on 
the  strength  of  the  agreement  that  we  made  with  the  de- 
fendants." He  did  not  say  that  the  defendants  were  informed 
at  the  time  of  making  the  agreement  that  they  intended  to 
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do  this,  or  fhat  they  at  that  time  had  sach  intention,  or  that 
J.  C.  Long  would  not  have  gone  away  for  the  sake  of  his  wife's 
health  even  if  they  had  not  made  the  agreement.  There  is, 
therefore,  nothing  upon  which  the  supposed  estoppel  can  rest. 

Section  1973  of  the  Code  of  Civil  Procedure  provides  that 
evidence  of  a  contract  which  by  its  terms  is  not  to  be  per- 
formed within  a  year  from  the  making  thereof  cannot  be 
received  without  the  writing  or  secondary  evidence  of  its 
contents,  and  that  such  contract  must  be  in  writing  to  be 
valid.  The  defendants  objected  to  the  evidence  of  this  agree- 
ment, on  the  ground  that  it  was  incompetent  evidence  of  such 
an  agreement  The  objection  was  well  taken  and  it  should 
have  been  sustained.  We  do  not  deem  it  necessary  to  discuss 
or  consider  the  other  points  suggested  by  the  appellants. 

The  judgment  is  reversed. 

Angellotti,  J.,  Lorigan,  J.,  Henshaw,  J.,  and  Melvin,  J., 
concurred. 


[L.  A.  No.  2745.    Department  Two.— March  28,  1912.] 

D.  E.  LUSCOMB  et  al.,  as  Executors  and  Trustees  of  the 
Estate  of  Charles  J.  Fox,  Deceased,  Respondents,  v. 
THEODORE  FINTZELBERG  et  al.,  Appellants. 

Estate  or  Digeasxd  Pibson — Trust  Created  bt  Wn<L— Yaudxtt  and 
Scope  Determined  by  Decree  or  Disteibittion. — It  is  the  duty  of 
the  court  in  probate,  upon  proceedings  for  the  distribution  of  a  tes- 
tator's estate,  to  determine  whether  or  not  a  yalid  trust  had  been 
created  bj  the  will,  and  to  determine  and  declare  in  the  decree  the 
Kope  and  terms  of  such  trust  as  it  found  valid;  to  select  the  trus- 
tees and  to  make  distribution  to  them  of  the  trust  property,  and 
also  to  determine  what  other  persons  had  legal  or  equitable  rights 
to  the  distributable  property  of  the  estate,  and  the  extent  and  nature 
of  their  interests. 

lO.— OONGLUSIVENESS    OF   DeGREB— OANNOT    BS    IMPEACHED    BY    BeSORT 

to  Wnii. — ^When  ihe  decree  of  distribution  does  so  determine  such 
matters,  although  the  determination  may  be  incorrect,  it  is  con- 
elnsiTe  as  to  the  rights  of  heirs,  legatees,  and  doTisees  unless  cor- 
rected on  appeal.  It  is  not  subject  to  collateral  attack  or  to  be  im- 
peached bj  resort  to  the  terms  of  the  will,  and  the  rights  of  the 
parties  must  thereafter  be  determined  by  a  resort  to  the  decree  of 
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distribntion  alone  M  a  final  and  eonelnsiTe  adjudication  of  the 
testamentary  disposition. 

Id.— Estate  or  First  Takes  Liihted  to  Liis  Estate— Powee  or  Die- 
position  FOE  SPEcmo  PuBPOss— Limitation  Oveii— EniiAbobment 
OF  Estate. — Where  by  the  terms  of  the  decree  the  estate  of  the 
first  taker  of  the  property  distributed  is  expressly  defined  to  be  a 
life  estate,  with  a  power  of  disposition  annexed,  to  be  exercised  for 
a  specific  purpose  only,  with  a  limitation  oyer,  the  power  of  dis- 
position does  not  enlarge  the  life  estate  into  a  fee  or  an  absolute 
right  of  property,  and  the  limitation  over  is  good.  This  rule  applies 
to  dispositions  of  real  as  well  as  personal  property. 

Id.— Death  of  Life  Tenant— Wbongful  Possession  of  Pbopeett  by 
Sepbesentatiyes  —  Bepbesentatives  Liable  in  Individual  Ca- 
PAorrr. — ^Upon  the  death  of  a  life  tenant,  the  property  as  to  whicn 
the  life  estate  existed  forms  no  part  of  his  estate  and  his  personal 
representatives  have  no  right  to  it  in  their  representative  capacity. 
If  such  representatives  wrongfully  take  possession  of  it,  an  action 
for  its  recovery  should  be  brought  against  them  as  individuals. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    T.  L.  Lewis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Luce,  Sloane  &  Luce,  and  Wright,  Schoonov^r  ft  Winnek, 
for  Appellants. 

John  B.  Mannix,  and  E.  S.  Torrance,  for  Respondents. 

LOEIQAN,  J. — This  is  an  appeal  by  defendants  from  a 
judgment  entered  against  them  after  a  trial  of  the  cause. 
The  only  points  raised  by  the  appellants  are  based  upon  their 
demurrer  to  the  complaint  which  was  overruled. 

The  complaint  alleged  that  Charles  J.  Pox  died  on  Septem- 
ber 21,  1898,  a  resident  of  San  Diego  County  in  this  state, 
leaving  a  will  which  was  duly  admitted  to  probate  and  letters 
testamentary  issued  to  the  plaintiffs  herein;  the  said  will 
provided  that  "After  paying  all  my  just  debts  and  liabilities, 
I  bequeath  and  devise  to  my  beloved  wife,  Susie  Staples  Fox, 
aU  my  property,  real  and  personal,  of  every  description,  to 
have  and  to  hold,  sell,  lease  and  otherwise  dispose  of  for  her 
own  use  and  behoof  during  her  life.  And  my  said  wife  may 
by  will  dispose  of  all  household  furniture,  books,  fixtures  and 
other  personal  belonging,  as  she  may  desire,  notwithstanding 
these  may  have  been  bequeathed  by  me.    All  of  my  property 
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rexnaining  at  her  death  shall  be  distributed  as  follows" :  (Here 
follows  specific  legacies  of  personal  property  owned  by  de- 
cedent at  his  death.)  It  is  then  provided  that:  ''All  the  re- 
mainder of  my  property,  real  and  personal,  shaU  be  converted 
into  money  as  soon  as  in  the  judgment  of  my  executors  can 
be  judiciously  done,  and  divided  into  four  equal  j)ortions  and 
distributed  as  foUows:  ''One  portion  to  the  brother  of  my 
said  wife  before  mentioned,  residing  in  San  Francisco,  Cali- 
fornia; one  portion  to  my  old  friend  and  former  business 
associate,  Niles  Meriwether,  residing  No.  14  Talbot  St.,  Mem- 
phis, Tenn.,  or  his  legal  heirs;  one  portion  to  the  children  of 
my  late  sisters,  to  wit:  Mrs.  James  King,  Charles  F.  Clark, 
Arthur  G.  Clark,  and  William  S.  Clark,  share  and  share  alike; 
one  portion  to  my  brother,  Arthur  G.  Fox,  residing  in  Mar- 
shall, Mich.,  in  trust  to  be  equally  divided  between  his  children, 
share  and  share  alike."  That  in  due  course  of  administration 
all  the  personal  property  immediately  above  referred  to  and 
specifically  bequeathed  was  set  apart  by  the  court  to  the 
widow  of  deceased  and  thereby  withdrawn  from  administra- 
tion; that  on  December  8,  1899,  a  decree  of  distribution  was 
entered  distributing  the  residue  of  the  estate  then  remaining 
in  the  hands  of  the  said  executors  as  follows;  "To  Susie 
Staples  Fox,  the  widow  of  said  testator,  for  the  term  of  her 
natural  life,  with  power  to  sell  and  convey  the  same  in  fee, 
as  she  might  see  fit,  for  her  own  use,  and  all  of  said  property 
remaining  at  her  death  to  the  plaintiffs,  C.  E.  Luscomb  and 

F.  W.  Stewart,  in  trust,  to  convert  the  same  into  money  as 
soon  as  in  their  judgment  the  same  could  be  advantageously 
done,  and  to  divide  the  proceeds  thereof  into  four  equal  por- 
tions to  be  paid  and  distributed  by  them  as  follows,  to  wit: 
One  of  such  portions  to  Alpheus  D.  Staples,  of  San  Francisco, 
California;  one  of  such  portions  to  Niles  Meriwether  of 
Memphis,  Tennessee,  or  his  legal  heirs;  one  of  such  portions 
to  the  children  of  the  late  sister  of  said  Charles  J.  Fox,  de- 
ceased, to  wit:   Mrs.  James  King,  Charles  F.  Clark,  Arthur 

G.  Clark  and  William  S.  Clark,  share  and  share  alike,  and 
one  of  such  portions  to  Arthur  G.  Fox,  brother  of  said  Charles 
J.  Fox,  deceased,  in  trust  to  be  equally  divided  between  his 
children,  share  and  share  alike." 

The  complaint  then  describes  particularly  the  personal  and 
real  property  of  the  estate   (consisting  principally  of  real 
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property)  contained  in  the  decree  of  distribution,  possession 
of  which  was  delivered  to  said  Susie  Staples  Fox  under  said 
decree  on  December  9,  1899 ;  that  on  December  11,  1899,  by 
decree  of  court  the  plaintiffs  were  discharged  from  their  trust 
as  such  executors ;  that  on  August  29, 1901,  said  Susie  Staples 
Pox  married  George  S.  Watson,  who  died  December  21,  1905; 
that  ishe  died  April  2,  1907,  leaving  a  will,  which  was  there- 
after duly  admitted  to  probate,  the  defendants  herein  being 
named  as  her  executors,  and  to  whom  letters  testamentary 
were  duly  issued;  that  on  November  6, 1908,  by  order  of  court 
plaintiffs  herein  were  again  appointed  the  executors  of  the 
will  of  said  Charles  J.  Fox,  and  letters  testamentary  were 
again  issued  to  them ;  that  said  Susie  Staples  Fox  and  Charles 
J.  Fox  were  married  in  February,  1897,  she  being  his  second 
wife;  that  there  was  no  issue  of  said  marriage  and  neither  of 
them  leaving  any  children;  that  all  the  property  so  dis- 
tributed as  aforesaid  was  owned  by  said  Charles  J.  Fox  prior 
to  his  marriage  and  was  his  separate  property,  his  wife  having 
no  property  when  she  married  him  nor  any  at  the  time  of  her 
death,  other  than  her  interest  in  said  residue  of  her  said  de- 
ceased husband's  estate  under  said  decree  of  distribution; 
that  she  was  of  simple,  frugal,  and  economical  habits,  and 
after  the  death  of  her  said  husband,  Charles  J.  Fox,  her  ex- 
penditures for  her  own  use  did  not  exceed  the  sum  of  one 
hundred  dollars  per  month  for  all  proper  purposes  of  her 
living  and  comfort  up  to  the  time  of  her  decease. 

The  complaint  then  proceeds  to  allege  that  after  she  came 
in  possession  of  said  property  she  converted  and  transferred 
nearly  all  of  said  residue  of  said  estate  and  received  the  avails 
and  proceeds  thereof,  exceeding  in  amoxmt  the  sum  of  fifty 
thousand  dollars,  a  large  portion  of  which  avails  and  profits 
remained  unconsumed  and  xmexpended  at  the  time  of  her 
death;  that  defendants  on  their  appointment  as  executors 
of  her  will  took  possession  of  all  the  residue  of  said  estate 
distributed  to  her  and  all  such  avails  and  profits  which  in- 
cluded among  other  property,  the  nature  of  which  was  un- 
known to  plaintiffs,  deposits  in  various  banks,  aggregating 
$7861.50,  and  three  promissory  notes  for  ten  thousand  dollars 
each  particularly  described  in  the  complaint,  and  which  were 
secured  by  mortgage;  that  plaintiffs  are  entitled  to  the  pos- 
session of  all  the  property,  avails,  and  profits  of  the  estate  of 
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Charles  J.  Fox,  deceased,  Temaining  at  the  time  of  the  death  of 
said  Stude  Staples  Fox  Watson  which  were  distributed  to  her 
for  the  term  of  her  natural  life,  and  prior  to  the  bringing  of 
the  action  demanded  of  said  defendants  possession  thereof  and 
an  accounting  respecting  such  property,  and  defendants  have 
refused  either  to  deliver  said  property  or  account  therefor. 

The  prayer  was  for  a  judgment  that  plainti£Es  are  entitled 
to  the  possession  of  all  the  property,  avails,  and  profits  of  the 
estate  of  Charles  J.  Fox  distributed  to  said  Susie  Staples  Fox 
for  the  term  of  her  natural  life  remaining  at  the  time  of  her 
death;  that  defendants  be  declared  to  hold  said  property, 
avails,  and  profits  in  trust  for  plaintifb,  and  that  defendants 
disclose,  account  for,  and  deliver  to  plainti£Es  all  of  said  prop- 
erty, together  with  the  avails  and  proceeds. 

A  demurrer,  general  and  special,  was  interposed  by  defend- 
ants and  overruled,  and  the  only  points  made  on  this  appeal, 
as  we  have  already  stated,  are  addressed  to  the  correctness  of 
that  ruling. 

The  questions  which  appellants  assert  are  the  principal  ones 
for  consideration,  in  reviewing  the  ruling  on  the  demurrer, 
relate  to  whether  a  valid  trust,  or  a  valid  limitation  over  under 
the  decree  of  distribution,  was  created  under  the  will  of  C.  J. 
Fox.  In  that  regard  it  is  insisted  that  the  trust  which  the  will 
purported  to  create  was  invalid  because  (following  the  argu- 
ment of  appellants)  in  order  to  constitute  a  valid  trust  there 
must  be,  among  other  essentials,  a  reasonable  certainty  in  the 
subject-matter  of  the  trust ;  that  the  devise  of  the  property  is 
to  the  widow  for  life  with  absolute  power  of  disposal;  that 
the  trust  attempted  to  be  created  applies  to  the  "property  re- 
maining at  her  death,"  which  may  be  all  the  property  taken 
by  her  in  the  first  instance,  or  a  less  quantity,  or  none  at  all, 
depending  on  the  use  by  her  of  the  power  of  disposition  and 
hence  there  is  no  certainty  as  to  the  subject-matter  of  the 
trust  and  it  is  invalid  for  that  reason. 

In  addition  it  is  claimed — ^and  this  is  the  particular  point 
to  which  counsel  for  appellants  address  themselves — ^that 
under  the  will  the  widow  of  deceased  is  given  an  absolute 
power  of  disposition  of  the  property  taken  by  her,  and  that 
notwithstanding  the  use  of  the  words  ''for  her  own  use  and 
behoof  during  her  life,''  such  power  of  absolute  disposition 
given  her  by  the  will  had  the  effect  of  vesting  her  with  an 
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estate  in  fee,  and  fhe  limitation  over  by  way  of  a  devise  in 
trust,  or  otherwise,  is  void  as  repngnant  to  sneh  estate  in  fee. 

This  last  point,  as  we  understand  the  argument  of  counsel 
for  appellants,  is  also  made  under  the  decree  of  distribution, 
the  claim  being  that  in  legal  effect  the  distribution  to  her  of 
the  property  was  absolute,  and,  as  to  the  real  property,  vested 
her  with  an  estate  in  fee. 

But  as  far  as  these  points  are  addressed  to  the  provisions 
and  terms  of  the  will  itself,  any  construction  of  that  instru- 
ment in  this  action  is  foreclosed  by  the  decree  of  distribution, 
and  the  rights  of  the  parties  must  be  measured  solely  by  a 
consideration  of  that  decree. 

If  it  were  conceded  (which  of  course  it  is  not)  that  the  con- 
struction of  the  terms  of  the  will  for  which  appellants  now 
contend  is  the  construction  which  should  have  been  given  by 
the  superior  court  in  the  distribution  of  the  estate  of  Fox, 
the  proper  and  appointed  time  for  the  widow  to  have  insisted 
on  a  distribution  of  the  property  to  her  absolutely,  on  the 
theory  that  the  trust  was  invalid  for  uncertainty,  or  void  for 
repugnancy,  was  upon  the  hearing  for  distribution,  and  if  the 
construction  of  the  will  was  adverse  to  her  contention,  to  have 
had  it  corrected  on  a  direct  attack  on  appeal  from  the  decree 
of  distribution. 

Under  our  system  it  is  the  province  and  duty  of  the  superior 
court  in  its  jurisdiction  over  the  administration  of  estates  to 
determine  on  final  distribution  the  ''persons  and  the  propor- 
tions or  parts  to  which  each  shall  be  entitled."  (Code  Civ. 
Proc,  sec.  1666.)'  It  was  necessary,  therefore,  for  the  court, 
as  an  incident  to  this  duty,  to  determine  whether  or  not  a 
valid  trust  had  been  created  by  the  testator.  Fox.  It  could  not 
make  complete  distribution  unless  it  passed  upon  that  ques- 
tion. It  was  equally  within  the  jurisdiction  of  the  court,  and 
its  duty,  to  determine  and  declare  in  the  decree  the  scope 
and  terms  of  such  trust  as  it  found  valid ;  to  select  the  trustees 
and  to  make  distribution  to  them  of  the  trust  property, 
as  well  as  to  determine  what  other  persons  had  legal  or 
equitable  rights  to  the  distributable  property  of  the  estate, 
and  the  extent  and  nature  of  their  interests.  Having  jurisdic- 
tion to  determine  these  matters  on  distribution,  when  the  de- 
cree does  so  determine  them,  although  the  determination  may 
be  incorrect,  it  is  conclusive  as  to  the  rights  of  heirs,  legatees, 
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and  devisees  unless  corrected  on  appeal.  It  is  not  subject 
to  coUateral  attack  or  to  be  impeached  by  resort  to  the  terms 
of  the  wilL  The  rights  of  the  parties  must  thereafter  be  de- 
termined by  resort  to  the  decree  of  distribution  alone  as  a  final 
and  conclusive  adjudication  of  the  testamentary  disposition 
which  the  deceased  made  of  his  property. 

This  is  so  well  settled  by  a  uniform  current  of  authority  as 
to  render  further  particular  discussion  unnecessary.  {Estate 
of  Hinckley,  58  Cal.  457;  Daly  v.  Pennie,  86  Cal.  552,  [21  Am. 
St.  Eep.  61,  25  Pac.  67] ;  Morffew  v.  San  Frwncisco  &  8.  B.  B. 
Co.,  107  Cal.  587,  [40  Pac.  810] ;  William  Hill  Co.  v.  Lawler, 
116  Cal.  359,  [48  Pac.  323] ;  Crew  v.  Pratt,  119  Cal.  131,  [51 
Pac.  44] ;  Ooldtree  v.  AUisan,  119  Cal.  344,  [51  Pac.  561] ; 
Goad  V.  Montgomery,  119  Cal.  552,  [63  Am.  St.  Rep.  145,  51 
Pac.  681] ;  Estate  of  Trescony,  119  Cal.  568,  51  Pac.  951] ; 
Keating  v.  Smith,  154  Cal.  186,  [97  Pac.  300] ;  Taylor  v.  Mo 
Cowen,  154  Cal.  798,  [99  Pac.  351] ;  Estate  of  Learned,  156 
Cal.  309,  [104  Pac.  315] ;  Hardy  v.  Mayhew,  158  Cal.  95, 
[139  Am.  St.  Rep.  73,  110  Pac.  113].) 

Under  these  authorities  the  appellants  are  precluded  from 
making  an  attack  on  the  decree  of  distribution.  It  is  con- 
clusive on  the  validity  of  the  trust  and  that  the  widow  was 
entitled  to  take  the  property  distributed  to  her  for  use  only 
during  her  life.  In  most  of  the  cases  cited  the  attack  was  just 
such  a  one  as  appellants  here  attempt  to  make.  It  was  in- 
sisted that  certain  trusts  declared  in  the  will  were  invalid  for 
various  reasons  and  should  have  been  disregarded  in  the  distri- 
bution of  the  estates  and  were  to  be  disregarded  notwithstand- 
ing their  validity  was  established  by  the  decree,  and,  neces- 
sarily, it  was  sought  to  impeach  the  decree  of  distribution  by 
resort  to  the  will.  In  some  of  the  cases  it  was  conceded  that  the 
trusts  created  by  the  will  were  invalid,  but  it  appeared  that 
distribution  had  been  made  upon  the  theory  that  they  were 
valid.  In  all  of  them,  however,  as  the  decree  of  distribution 
had  become  final,  it  was  held  that  the  validity  of  the  trust, 
the  power  of  the  trustees,  and  the  extent  of  their  title  was 
conclusively  determined  by  the  decree  of  distribution,  and  not 
subject  to  collateral  attack  by  resort  to  the  will. 

The  only  case  relied  on  by  appellants  in  support  of  their 
daim  is  McCloud  v.  Hewlett,  135  Cal.  361,  [67  Pac.  333]. 
But  this  decides  nothing  in  conflict  with  the  authorities  cited 
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above,  nor  does  it  question  the  correctness  of  the  doctrine  an- 
nounced in  them.  In  the  case  cited  the  decree  of  distribution 
entirely  failed  to  state  the  purpose  of  the  trust,  which  is  one 
of  the  essentials  to  a  valid  trust,  and  resort  being  had  to  the 
will  in  aid  of  the  decree,  as  might  be  done,  {Ooad  v.  Mont- 
ffomety,  119  Cal.  552,  [63  Am.  St.  Hep.  145,  51  Pac.  681]), 
it  was  found  that  the  will  itself  created  no  trust;  hence  the 
decree  of  distribution,  in  as  far  as  it  attempted  to  raise  a 
trust,  was  a  nullity.  Here,  however,  the  decree  on  its  face 
declares  a  trust  valid  as  to  its  purpose  and  certain  and  definite 
in  its  terms,  and,  hence,  is  conclusive  against  any  attempt  to 
resort  to  the  will  to  impeach  or  disturb  the  decree  in  that 
respect. 

As  to  the  point  that  in  legal  effect,  under  the  decree  of  distri- 
bution, absolute  title  to  the  property  was  vested  in  the  widow. 
The  doctrine  under  which  appellants  assert  this  claim  and 
seek  to  have  it  applied  to  the  decree  of  distribution,  is  that 
where  a  devise  (using  this  term  as  applied  to  the  decree  of 
distribution)  is  accompanied  by  an  unlimited  power  of  dis- 
posal of  an  estate  given  to  the  devisee,  to  be  exercised  in  any 
manner  the  devisee  may  see  fit,  a  limitation  over  is  void,  as 
being  repugnant  to  the  principal  devise,  which  by  virtue  of 
the  absolute  power  of  disposition  vested  in  the  devisee  the 
estate  absolutely. 

Numerous  cases  are  relied  on  by  appellant  in  support  of  this 
doctrine,  but  they  need  not  be  cited,  nor  even  particularly 
discussed,  because  that  rule  and  the  authorities  apply  to  a 
devise  cast  in  very  different  terms  from  the  devise  we  are 
considering  here. 

In  many  of  the  cases  relied  on  there  was  a  general  devise  of 
the  estate  to  the  first  taker,  with  an  absolute  power  of  disposal 
and  a  limitation  over,  and  it  was  held  that  the  limitation  over 
was  repugnant  to  the  general  devise  and  void.  In  others  there 
was  language  used  by  the  testator  which  might  indicate  an 
intent  to  create  a  life  estate,  but  as  there  was  an  absolute  power 
of  disposition  given  and  no  limitation  over,  it  was  held  that 
the  devisee  took  the  estate  in  fee.  In  some  (clearly  not  ap- 
plicable) the  devise  to  the  first  taker  was  absolute  in  terms, 
followed  by  trust  provisions  of  a  precatory  nature,  or  by 
words  of  recommendation,  or  desire  as  to  contingent  re- 
mainders. 
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In  none  of  the  cases  cited,  as  we  conatrae  them,  ia  it  held, 
where  the  estate  of  the  first  taker  is  in  terms  expressly  defined 
to  be  a  life  estate,  with  a  power  of  disposition  annexed,  to  be 
exercised  for  a  specific  purpose  only,  with  a  limitation  over, 
that  the  power  of  disposition,  enlarges  the  life  estate  into  a 
fee. 

Here  there  is  no  general  devise  to  the  widow,  nor  any 
language  indefinite  or  indeterminate  as  to  the  quantity  of 
estate  she  took.  By  the  express  terms  of  the  decree  it  is 
defined  to  be  an  estate  for  life.  While  she  is  given  a  power  of 
disposition  of  the  property  in  fee,  it  is  not  a  power  of  disposi- 
tion with  an  unqualified  right  to  the  use  of  the  proceeds  for 
any  and  all  purposes,  but  for  the  particular  purpose  that  the 
proceeds  may  be  devoted  by  her  "for  her  own  use" ;  such  use 
meaning,  of  course,  personal  use  by  her  for  her  support,  com- 
fort, and  maintenance  during  life.  There  is  also  an  express 
limitation  over  of  ''all  of  said  property  remaining  at  her 
death." 

The  authorities  are  uniform  to  the  effect  that  where  such 
are  the  terms  of  a  devise — a  life  estate  only  being  expressly 
given  to  the  first  taker,  with  power  of  disposition  of  the  prop- 
erty for  a  certain  purpose,  with  a  devise  over — ^the  life  estate 
is  not  enlarged  into  either  a  fee  or  an  absolute  right  of  prop- 
erty, and  a  limitation  over  will  be  good. 

In  the  case  of  Hardy  v.  Mayhew,  158  Cal.  95,  [139  Am.  St. 
Hep.  73, 110  Pac.  113],  which  involved  the  construction  of  the 
terms  of  a  decree  of  distribution  in  several  respects  similar  to 
that  involved  here,  it  is  said:  "The  distinction  between  the 
case  of  an  intended  gift  of  an  absolute  title  to  one  with  an 
attempted  gift  over  of  simply  'what  remains  unexpended'  by 
the  donee  at  the  time  of  his  death,  where  the  gift  over  is  void 
because  in  derogation  of  the  absolute  fee  given  the  first  taker, 
and  the  case  of  a  gift  of  a  life  estate  with  a  power  of  disposi- 
tion for  a  particular  purpose  only,  with  an  express  gift  over 
of  what  remains  unus«d  for  such  purpose,  is  recognized  by  all 
the  authorities."  After  citing  and  quoting  from  authorities, 
the  court  proceeds  as  follows:  "It  appears  to  be  settled  by  the 
overwhelming  weight  of  authority  that  the  mere  fact  that  the 
first  taker  is  invested  with  the  power  to  dispose  of  or  consume 
the  whole  of  the  property  for  certain  purposes  does  not  invest 
him  with  absolute  ownership  thereof  and  render  the  gift  over 
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Yoidy  where  taking  the  whole  instroment  together  it  is  con- 
cluded that  the  intent  was  to  give  only  an  estate  for  lif e,  with 
limited  power  of  disposal  or  consumption." 

Counsel  for  appellants  claim  that  in  considering  the  validity 
of  a  devise  over,  a  distinction  is  to  be  made  between  a  devise 
which  gives  the  use  and  disposition  during  life  of  personal 
property  only,  as  in  Hardy  v.  Mayhew,  and  the  devise  here, 
which  applies  to  real  property  in  which  a  life  estate  is  given 
with  power  of  disposition  of  the  fee. 

.  We  are  referred  to  no  authority  by  counsel  which  makes 
any  such  distinction.  On  the  contrary,  it  is  said  in  2  Under- 
bill on  Wills,  section  687 :  ''If  it  is  clearly  apparent  that  the 
testator  intended  that  he  (the  life  tenant)  should  take  only  a 
life  estate,  and  the  property  is  to  be  used  for  his  support  and 
maikitenance,  his  interest,  at  least  where  real  property  is  con- 
cerned, will  be  confined  to  that,  though  he  will  have  power  of 
disposition  over  the  fee  and  a  right  to  use  the  proceeds  during 
his  life  for  his  support  or  for  other  purposes  intended  by  the 
testator."    (Also  4  Kent's  Commentaries,  18th  ed.,  p.  371.) 

No  such  distinction  either  is  made  in  the  following  cases, 
among  numerous  others  which  might  be  cited,  sustaining  the 
validity  of  a  devise  over  of  the  remainder  of  the  estate  devised 
after  the  death  of  the  first  taker  who  is  given  a  life  interest 
and  a  life  estate  in  both  personal  and  real  property,  with  full 
power  of  disposition  thereof  during  life  for  his  personal  com- 
fort, maintenance,  and  support:  Douglass  v.  Sharp,  52  Ark. 
113,  [12  S.  W.  202] ;  Steiff  v.  Seibert,  128  Iowa  746,  [6 
L.  E.  A.  (N.  S.)  1186,  105  N.  W.  328] ;  Hamlin  v.  U.  S.  Ex- 
press Co.,  107  HI,  443;  McCvUough  Adm'r  v.  Anderson,  90 
Ky.  126,  [7  L.  E.  A.  836, 13  S.  W.  353] ;  Pennock  v.  Pennock, 
L.  E.  13  Eq.  144;  Herring  v.  Barrow,  L.  E.  13  Ch.  Div.  144  j 
Richards  v.  Morrison,  101  Me.  424,  [64  Atl.  768] ;  Welsh  v. 
Woodbury,  144  Mass.  542,  [11  N.  E.  762] ;  McMillan  v.  Far- 
row, 141  Mo.  55,  [41  S.  W.  890] ;  Parker  v.  Travers,  74  N.  J. 
Eq.  812,  [71  Atl.  612] ;  Terry  v.  St.^Siephens  etc,  79  App. 
Div.  527,  [81  N.  T.  Supp.  119] ;  Kennedy  v.  Kennedy,  159 
Pa.  St.  327,  [28  Atl.  241] ;  In  re  Tilton,  21  B.  I.  426,  [44  AtL 
223]. 

It  is  insisted  further  in  this  action  that  the  defendants  as 
they  hold  the  property  as  executors  of  the  estate  of  Mrs.  Fox 
Watson,  should  have  been  sued  as  such  and  not  as  individuals. 
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But  the  property  remaining  on  her  death  constituted  no  part 
of  her  estate.  She  had  no  interest  therein  which  she  could 
dispose  of  by  will  or  to  which  her  heirs  would  have  succeeded 
in  case  she  had  died  intestate.  She  had  but  a  life  estate  in 
the  property,  with  power  of  disposition  for  a  specific  pur^ 
pose, — namely,  "for  her  own  use."  Immediately  on  her  death 
all  that  remained  of  the  property,  whether  in  the  specific  form 
in  which  it  had  been  distributed  to  her,  or  in  any  changed  con- 
dition, the  result  of  sale,  exchange,  investment,  or  the  like, 
with  the  increase,  accumulations,  and  profits,  plaintiffs  were 
immediately  entitled  to  have  possession  of,  and  to  maintain  an 
action  to  recover  it  from  the  defendants.  While  the  latter 
were  the  executors  of  the  will  of  Mrs.  Fox  and  on  her  death 
took  possession  of  the  property  here  involved,  it  was  their 
duty  on  demand  of  the  plaintiffs,  to  deliver  it  to  them.  It  was 
not  property  of  the  estate  of  their  testatrix,  nor  as  her  per- 
sonal representatives  were  they  entitled  to  hold  it,  and  the 
suit  was  properly  brought  against  them  in  their  individual 
capacities.  The  general  rule  is  thus  stated  in  18  Cyc.  884: 
"If  a  personal  representative  takes  property  not  belonging  to 
the  estate,  he  has  no  right  to  it  in  his  representative  capacity. 
His  refusal  to  restore  it  to  the  rightful  owner  renders  him 
individually  liable,  and  he  cannot  be  sued  in  his  representative 
capacity  for  his  individual  tort.  A  personal  representa- 
tive is  liable  in  his  individual  capacity,  even  though  the  prop- 
erty has  passed  from  the  possession  of  the  decedent  into  his 
possession." 

"Property  which  the  testatrix  in  her  lifetime  held  in  trust, 
or  in  which  she  had  merely  a  life-interest,  are  not  assets  of  her 
estate,  and  no  act  of  her  executor  as  to  such  property  will 
render  him  or  his  sureties  liable  upon  his  bond."  {Prolate 
Court  V.  WiOiams,  30  R.  I.  144,  [19  Ann.  Cas.  554,  73  Atl. 
388;  In  re  Stuarfs  WiU,  115  Wis.  294,  [91  N.  W.  688]; 
Nickals  v.  Stardey,  146  Cal.  724,  [81  Pac.  117] ;  Hardy  v. 
Mayhew,  158  Cal.  95,  [139  Am.  St.  Rep.  73,  110  Pac.  113].) 

Several  other  objections  were  raised  by  special  demurrer, 
relating  principally  to  defect  in  parties  defendant,  nonjoinder 
or  misjoinder  of  parties.  We  do  not  think  these  points  have 
any  merit,  and  hence  do  not  discuss  them. 

The  judgment  appealed  from  is  affirmed. 

Henshaw,  J.,  and  Melvin,  J.,  concurred. 
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[L.  A.  No.  2762.    Department  Two. — ^Mareli  29, 1912.] 
A.  B.  KUNO,  Respondent,  v.  A.  G.  WILLIAMS,  Appellant. 

Malioious  PsosBCunoN — ^Pbobable  CAUSii— Maugie. — The  two  essential 
facts  which  must  concnr  to  support  an  action  for  malicious  prosecu- 
tion are  want  of  probable  cause  and  malice,  and  the  burden  of 
proving  both  is  upon  the  plaintiff. 

Id. — ^Maucb  in  Fact — Existence  How  Intebbed  ob  Pbotbn— Evidence 
TO  Bebut. — ^Malice  in  fact  is  really  the  foundation  of  the  action 
and  is  usuallj  the  pivotal  point  upon  which  it  turns,  and  is  always 
a  fact  directly  in  issue.  Its  existence  may  be  inferred  from  want 
of  probable  cause  for  the  prosecution  or  from  acts  or  declarations 
of  the  defendant  expressing  or  indicating  prejudice,  ill-will,  or  ma- 
licious motive  in  the  matter  of  the  prosecution.  In  whatever  way 
it  may  be  proved,  it  must  be  proved  as  a  fact,  and  the  defendant 
may  introduce  any  competent  evidence  to  show  that  he  had  probable 
cause  for  the  prosecution  or  that  if  he  did  not  have  it  he  was  not 
actuated  by  malice  in  doing  so. 

Id. — ^PBoor  of  Pbobable  Cause — Reasonable  Beuet  in  Tbuth  or 
Ghaboe. — In  support  of  the  defense  of  probable  cause,  it  must  appear 
that  the  defendant  had  reasonable  grounds  to  believe  and  that,  in 
fact,  he  did  believe  the  charge  he  made  was  well  founded.  It  is  not 
sufficient  that  the  facts  and  circumstances  were  such  as  to  lead  a 
reasonable  and  prudent  man  to  believe  that  the  offense  charged  was 
committed,  but  it  must  also  appear  that  he  acted  upon  them  in  an 
honest  and  reasonable  belief  that  the  plaintiff  was  guilty. 

Id. — Defendant  May  Dibectlt  Testify  to  Want  of  Malice  and  to 
Belief  of  Gun/F. — ^In  an  action  for  malicious  prosecution,  the  de- 
fendant may  testify  directly  to  the  fact  that  he  was  not  actuated  by 
malice  in  instituting  the  prosecution  and  that  when  he  did  so  he 
honestly  believed  in  good  faith  that  the  plaintiff  was  guilty  of  the 
offense  charged  against  him. 

Id. — ^Evidence  of  Intent,  Malice,  ob  Motive.— Where  the  malice,  intent, 
or  motive  of  a  party  is  under  the  issues  in  the  case  a  material  fact 
to  be  established,  the  .testimony  of  the  party  himself  directly  to  the 
point  is  competent  evidence  to  prove  it. 

Id. — ^JXJBY  JXTDGE  OF  WEIGHT  OF  DEFENDANT'S  BVIDENCI— JUDOi'S  OPIN- 
ION AS  TO  Weight  Immatebial. — Error  in  the  exclusion  of  such 
evidence  on  the  trial  before  a  jury  is  not  rendered  immaterial  by 
the  statement  of  the  trial  judge,  in  denying  the  defendant's  motion 
for  a  lyew  trial,  that  its  admission  could  not  have  changed  the 
result.  It  was  for  the  jury  to  determine  the  credit,  weight,  and 
effect  to  be  given  to  such  evidence  had  it  been  admitted. 

Id. — ^Impbopeb  Qttestions  Asked  Distbiot  Attobney. — ^In  such  action 
questions  asked  the  district  attorney, — ^namely,  Whether  the  facts 
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stated  to  liim  bj  the  defendant  preparatory  to  instituting  the  prose- 
cution were  the  same  as  were  developed  upon  the  preliminary  exam- 
ination; whether  anj  different  facts  material  to  the  prosecution 
developed  upon  such  examination  than  those  which  had  been  stated 
to  him ;  whether  the  construction  placed  on  the  law  bj  the  magistrate 
in  discharging  the  plaintiff  was  the  construction  which  he  put  on 
the  law  when  he  advised  the  defendant  to  make  the  criminal  com* 
plaint,  and  whether  in  his  interviews  with  the  defendant  the  latter 
had  manifested  a  malicious  and  hostile  disposition  towards  the  plain- 
tiff, were  properlj  disallowed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County  and  from  an  order  refusing  a  new  trial.  T.  L. 
Lewis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Biley  &  Hubbell,  for  Appellant. 

Wright,  Schoonever  A  Winnek,  and  E.  D.  McKee,  for 
Respondent. 

LOBIGAN,  J. — This  action  was  brought  to  recover  damages 
for  malicious  prosecution. 

Plaintiff,  a  building  contractor,  and  defendant,  about  April 
1, 1909,  made  a  verbal  contract  under  which  the  former  was  to 
furnish  the  labor  and  material  and  build  for  the  latter  three 
houses  and  bams,  referred  to  in  the  testimony  as  jobs  9, 12, 14. 
The  contract  price  for  each  job— whether  $1275  or  an  excess 
thereof — ^is  in  dispute  between  the  parties,  but  for  present 
purposes  this  is  immaterial.  On  July  11,  1909,  the  building  of 
one  of  the  houses 'and  bams — ^job  9 — ^had  been  finished  by 
plaintiff  and  accepted  by  defendant,  and  the  other  two  were 
well  on  towards  completion.  On  the  day  last  referred  to  a 
dispute  arose  between  plaintiff  and  defendant,  brought  about 
by  the  latter  with  reference,  among  other  matters,  to  the  con- 
tract price  for  constructing  the  houses,  in  the  course  of  which 
he  charged  plaintiff  with  having  ''got"  him  for  fifteen  hundred 
dollars  with  reference  to  the  contracts,  though  in  what  respect 
was  not  particularly  mentioned.  Prior  to  this  the  relations 
of  the  parties  had  been  quite  friendly. 

On  July  14,  1909,  defendant  swore  to  a  complaint  before  a 
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justice  of  the  peace  charing  plaintiff  with  embezzlement 
under  section  506  of  the  Penal  Code,  which  provides  that 
"any  contractor  who  appropriates  money  paid  to  him  for  any 
use  or  purpose  other  than  for  that  which  he  received  it  is 
guilty  of  embezzlement."  The  complaint  set  forth  that  plain- 
tiff and  defendant  entered  into  a  contract  to  furnish  labor  and 
materials  to  build  and  construct  the  house  heretofore  referred 
to  as  having  been  completed  (job  9)  for  the  price  of  $1275; 
that  defendant  paid  to  plaintiff,  between  the  6th  of  April  and 
the  22d  of  June,  1909,  the  sum  of  twelve  hundred  dollars  for 
the  use  and  purpose  of  paying  a  specified  lumber  company 
$620.75  for  lumber  used  in  the  construction  of  said  house,  and 
for  the  use  and  purpose  of  paying  a  specified  hardware  com- 
pany $165.75  for  hardware  and  plumbing  used  and  employed 
in  said  house,  and  to  p^  for  other  charges  for  labor  and 
material  which  had  been  nitmished  defendant  and  used  in  the 
construction  thereof ;  and  that  plaintiff  paid  to  the  lumber  com- 
pany only  $300.75  of  said  $620.75,  leaving  a  balance  of  $320.00 
due  and  unpaid;  that  plaintiff  did  not  pay  to  the  hardware 
company  the  said  $165.75  for  the  plumbing  and  materials  so 
furnished  and  used  in  the  construction  of  said  house,  but  that 
said  bill  is  wholly  unpaid;  that  on  June  1, 1909,  the  plaintiff 
feloniously  and  fraudulently  appropriated  to  his  own  use  the 
sum  of  $485.75  paid  to  him  for  the  purpose  of  paying  the  bills 
of  said  lumber  company  and  hardware  company,  and  did 
thereby  feloniously  embezzle  the  same.  On  this  criminal 
charge  plaintiff  was  arrested  and  confined  in  the  county  jail 
for  almost  six  days,  when  he  gave  bail.  A  preliminary  ex- 
amination was  had  covering  several  days,  and  on  July  30, 
1909,  the  plaintiff  was  discharged  by  the'  magistrate  on  the 
ground  indorsed  on  the  complaint,  that  no  sufficient  cause  ap- 
peared to  believe  the  plaintiff  guilty  of  the  offense  charged  in 
the  complaint. 

Plaintiff  then  brought  this  action,  averring  that  the  criminal 
charge  against  him  and  his  arrest  and  prosecution  thereunder 
were  made  by  defendant  and  done  maliciously  and  without 
probable  cause;  averred  damages  in  the  sum  of  $25,300  sus- 
tained through  his  imprisonment  for  nearly  six  days,  the 
alleged  destruction  of  his  business  as  a  contractor,  the  great 
grief,  pain,  and  humiliation  suffered  through  the  malicious 
acts  of  defendant,  and  the  payment  of  three  hundred  dollars 
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to  counsel  representing  him  at  the  preliminary  hearing  before 
the  magistrate  on  the  charge  of  embezzlement. 

Defendant  in  his  answer  admitted  the  making  of  the  crim- 
inal charge  and  the  arrest,  imprisonment,  and  prosecution  of 
the  plaintiff,  but  denied  that  the  same  was  done  maliciously 
and  without  probable  cause;  and  averred  aflSrmatively  that 
the  same  was  done  with  probable  cause  and  without  malice  and 
in  an  honest  belief  on  the  part  of  defendant  that  the  plaintiff 
had  in  fact  committed  the  offense  charged  against  him,  and 
denied  that  plaintiff  had  sustained  damage. 

On  the  trial  the  evidence  with  respect  to  the  issue  of  want 
of  probable  cause  in  making  the  criminal  charge  was  mainly 
that  of  the  respective  parties  to  the  action.  Plaintiff  testified 
that  the  only  contract  between  himself  and  defendant  was  that 
the  houses  were  to  be  built  for  $1375  each,  with  added  charges 
for  extras;  that  defendant  was  to  deposit  to  his  credit  in  the 
local  bank  such  moneys  on  the  contract  as  plaintiff  required 
as  the  work  progressed,  and  when  ho  requested  them;  that  no 
payments  were  made  to  plaintiff  personally,  but  that  checks 
were  sent  by  defendant  to  the  bank  and  the  amounts,  by  ar- 
rangement between  them,  deposited  to  the  credit  of  plaintiff 
and  drawn  against  by  him;  that  plaintiff  never  saw  the  checks 
sent  to  the  bank  by  defendant;  that  the  amounts  claimed  by 
defendant  to  have  been  embezzled  by  plaintiff  were  not  paid 
by  the  defendant  to  the  plaintiff  for  the  purpose  of  paying 
lumber  company  or  hardware  company  bills  as  charged  in  the 
criminal  complaint,  or  for  any  specific  purpose,  but  were  paid 
into  the  bank  on  various  dates  and  in  different  amounts  on 
the  several  jobs  of  building  that  the  plaintiff  was  doing  for 
defendant  under  these  building  contracts,  to  be  applied  in 
meeting  and  discharging  the  indebtedness  of  the  defendant 
to  plaintiff  and  that  at  the  time  the  criminal  complaint  was 
filed  against  him  the  defendant  still  owed  him  a  balance  of 
$925  on  the  house  (job  9)  referred  to  in  the  criminal  com- 
plaint and  to  which  the  lumber  bill  and  hardware  bill  related. 

The  defendant  as  a  witness  admitted  that  the  payments  to 
the  plaintiff  were  made,  not  to  him  personally,  but  by  sending 
checks  to  the  bank  as  plaintiff  requested  money,  but  testified 
that  said  checks  as  agreed  between  them  were  deposited  to  the 
credit  of  plaintiff  on  the  particular  jobs  marked  on  each 
check;  that  aside  from  checks  for  the  other  jobs  he  deposited 


Digitized  by 


Google 


448  BuNO  V.  WiLUAHS.  [162  Cal. 

on  May  6,  1909,  to  the  credit  of  plaintiff  on  job  9  a  check  for 
five  hundred  dollars,  and  on  June  22,  1909,  a  check  for  two 
hundred  dollars;  that  the  money  represented  by  these  checks 
and  a  prior  check  for  five  hundred  dollars  were  deposited  to 
the  credit  of  plaintiff  on  job  9  and  on  plaintiff's  demand  for 
money  to  pay  the  lumber  bill  and  hardware  bill  and  other 
items  asserted  in  the  criminal  complaint  pertaining  to  that 
job,  and  for  that  express  purpose,  and  that  plaintiff  did  not 
use  the  money  so  paid  and  deposited  to  his  credit  to  pay  the 
hardware  bill  at  all  and  made  but  a  partial  payment,  as  stated 
in  the  criminal  complaint  on  the  lumber  bill. 

He  testified  further  that  before  making  the  criminal  com- 
plaint he  had  called  on  the  district  attorn^  of  San  Diego 
County  and  stated  to  him  the  facts  as  they  are  set  forth  in  the 
criminal  complaint  and  was  advised  by  the  district  attorney 
that  upon  those  facts  the  plaintiff  was  guilty  of  embezzlement 
and  advised  his  arrest ;  that  the  district  attorney  prepared  the 
criminal  complaint  and  defendant  swore  to  it. 

On  cross-examination  defendant  admitted  that  he  had  not 
told  the  district  attorney  that  he  had  made  these  payments 
to  the  plaintiff  by  depositing  them  to  his  credit  in  the  bank 
or  that  during  the  dispute  between  them  a  few  days  prior  to 
making  the  complaint  the  plaintiff  had  offered  to  submit  any 
grievances  asserted  by  defendant  and  all  differences  between 
them  to  arbitration  by  disinterested  persons.  In  this  same 
connection  it  is  claimed  that  by  the  testimony  of  the  defendant 
himself  and  as  otherwise  appearing,  the  defendant  did  not 
make  a  full  and  fair  disclosure  of  the  facts  to  the  district 
attorney  as  he  knew  them  to  exist  when  he  consulted  him  as  to 
the  prosecution  of  the  plaintiff. 

The  district  attorney  testified  that  upon  the  facts  stated  to 
him  by  the  defendant  he  advised  defendant  that  plaintiff  was 
guilty  of  felony  embezzlement  and  drew  the  criminal  com- 
plaint sworn  to  by  defendant;  that  after  the  discharge  of 
plaintiff  on  the  preliminary  examination  he  advised  the  de- 
fendant to  bring  the  matter  to  the  attention  of  the  grand  jury 
when  it  convened;  that  he  notified  the  defendant  after  the 
grand  jury  met  and  appeared  with  defendant  before  that 
body,  but  nothing  appears  to  have  resulted  therefrom. 

Aside  from  the  altercation,  in  detailing  which  plaintiff 
stated  that  defendant  threatened  physical  violence  and  at- 
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tempted  to  cany  it  into  execution  on  July  11,  1909,  the  plain- 
tiff offered  testimony  to  show  that  defendant  had,  after  the 
discharge  of  the  plaintiff  on  the  preliminary  hearing,  stated 
to  a  person  for  whom  plaintiff  had  built  a  house  that  a  lien 
had  been  placed  on  it,  when  in  fact  it  had  not.  About  a  week 
or  two  after  the  preliminary  examination  a  lumber  dealer 
who  had  supplied  materials  for  one  of  the  houses  called  on 
defendant  for  payment  of  a  bill  for  lumber  supplied  to  plain- 
tiff. He  testified  that  the  correctness  of  his  bill  coming  up  in 
the  discussion  and  the  plaintiff  being  referred  to,  the  defend- 
ant made  certain  statements  from  which  the  witness  inferred 
that  defendant  did  not  think  plaintiff  honest;  that  'lie 
thought  Buno  ought  to  be  behind  the  bars  and  that  he  would 
get  him  there  yet."  This  testimony  was  introduced  by  plain- 
tiff to  show  express  malice  on  the  part  of  the  defendant  to- 
wards plaintiff  in  making  the  criminal  charge,  and  is  the 
principal,  if  not  the  only,  evidence  on  the  issue  of  malice,  save 
the  inference  thereof  which  the  jury  would  be  warranted  in 
drawing  from  the  finding  of  want  of  probable  cause,  in  mak- 
ing the  criminal  complaint.  Defendant  did  not  testify  re- 
specting the  statements  attributed  to  him,  but  denied  any 
attempt  to  infiict  violence  upon  plaintiff  during  their  dispute. 

There  was  other  evidence  in  the  case,  but  what  we  have 
recited  is  sufficient  for  the  consideration  of  the  principal 
points  involved  in  this  appeal. 

As  to  the  rule  for  assessing  damages  the  jury  were  in- 
structed that  if  their  verdict  should  be  for  plaintiff  they 
might  assess  not  only  actual  damages  but  also  exemplary 
damages  which  are  administered  at  law  by  way  of  example. 

The  jury  returned  a  general  verdict  in  favor  of  plaintiff 
for  five  thousand  dollars. 

Defendant  moved  for  a  new  trial  and  the  court  ordered  that 
unless  plaintiff  remitted  one  half  of  the  judgment  and  all 
accumulated  interest  the  motion  would  be  granted.  Plaintiff 
filed  the  required  remission  and  the  motion  for  a  new  trial  was 
thereupon  denied.  Defendant  appeals  from  the  judgment  and 
the  order  denying  his  motion  for  a  new  trial. 

It  is  claimed  by  appellant  that  the  evidence  is  insufficient  to 
sustain  the  verdict.  We  do  not  pursue  this  matter.  It  is 
sufficient  to  say  that  the  evidence  here  was,  as  it  is  usually  in 
contested  cases,  in  conflict  on  all  material  issues  and  that 
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being  the  situation  this  court  has  no  jurisdiction  to  disturb 
the  verdict. 

The  principal  complaint  of  appellant  is  as  to  certain  rulings 
of  the  court  on  the  admission  of  testimony  and  respecting 
instructions  to  the  jury. 

When  the  defendant  was  on  the  stand  after  testifying  as  to 
the  facts  and  circumstances  upon  which  he  claimed  the  crim- 
inal charge  made  by  him  against  the  plaintiff  was  based,  he  was 
asked  by  his  counsel :  ''What  was  your  motive  and  reason  for 
instituting  the  criminal  prosecution  against  Mr.  Runo?"  Fur- 
ther, "Whether  in  instituting  the  criminal  prosecution  you 
were  actuated  by  malice,  hatred  or  ill  feeling  or  whether  you 
were  actuated  by  an  honest  belief  that  he  was  guilty  of  the 
offense  that  you  charged  against  himf"  Still  further, 
whether,  "When  you  instituted  the  criminal  prosecution  you 
honestly  believed  in  good  faith  that  he  was  guilty  of  the 
offense  as  charged  against  himf"  Objections  to  these  ques- 
tions on  the  ground  that  they  called  for  the  opinion  and  con- 
clusion of  the  witness  and  were  incompetent,  irrelevant,  and 
immaterial  were  sustained.  These  rulings  are  assigned  as 
error  and  we  are  satisfied  that  the  assignment  is  well  taken. 

The  two  essential  facts  which  must  concur  to  support  an 
action  for  malicious  prosecution  are  want  of  probable  cause 
and  malice  and  the  burden  of  proving  both  is  upon  the  plain- 
tiff. Malice  in  fact  is  really  the  foundation  of  the  action  and 
is  usually  the  pivotal  point  upon  which  the  action  turns.  It 
is  always  a  fact  directly  in  issue.  Its  existence  may  be  in- 
ferred by  the  jury  from  want  of  probable  cause  for  the 
prosecution  or  from  acts  or  declarations  of  the  defendant 
expressing  or  indicating  prejudice,  ill-will  or  malicious  motive 
in  the  matter  of  the  prosecution.  The  want  of  probable  cause 
does  not  raise  a  legal  presumption  of  malice;  the  law  pre- 
sumes nothing  on  that  issue  any  more  than  it  does  on  any 
other  issue  of  fact  in  a  civil  action.  The  jury  may,  however, 
if  they  find  that  there  was  no  probable  cause  for  the  prosecu- 
tion infer  malice  therefrom,  although  malice  is  not  a  necessary 
inference  to  be  deduced  therefrom.  But  in  whatever  way  it 
may  be  proven,  whether  by  inference  from  want  of  probable 
cause  or  by  acts  or  declarations  of  the  defendant  manifesting 
prejudice  or  iU-will,  it  must  be  proven  as  a  fact.  This  being 
true,  and  it  being  equally  true  that  whatever  the  plaintiff 
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must  prove,  the  defendant  may  disprove,  the  latter  has  an 
unquestioned  right  to  introduce  any  competent  evidence  to 
show  that  he  had  probable  cause  for  instituting  the  criminal 
prosecution  or  that  even  if  he  did  not  have,  he  was  not 
actuated  by  malice  in  doing  so.  It  is  to  be  noted  in  this  con- 
nection that  in  support  of  the  defense  of  probable  cause,  it 
must  appear  that  the  defendant  had  reasonable  grounds  to 
believe  and  that,  in  fact,  he  did  believe  the  charge  he  made 
was  well  founded.  It  is  not  sufficient  that  the  facts  and  cir- 
cumstances were  such  as  would  lead  a  reasonable  and  prudent 
man  to  believe  that  the  offense  charged  was  committed,  but 
it  must  also  appear  that  he  acted  upon  them  in  an  honest 
and  reasonable  belief  that  the  plaintiff  was  guilty.  Probable 
cause  is,  in  effect,  the  concurrence  of  the  belief  of  guilt  with 
the  existence  of  facts  and  circumstances  reasonably  warrant- 
ing the  belief.  {Harkrader  v.  Moore,  44  Cal.  144;  Dawson  v. 
ScMoss,  93  Cal.  194,  [29  Pac.  31].) 

It  is  apparent,  therefore,  that  a  belief  in  the  guilt  of  the 
plaintiff  as  to  the  offense  charged  was  one  of  the  relevant  and 
pertinent  facts  to  be  shown  by  the  defendant  in  support  of  his 
claim  of  probable  cause  in  making  the  accusation. 

Nor  can  it  be  claimed  that  in  addition  to  proof  of  his  honest 
belief  in  the  guilt  of  the  plaintiff,  it  is  not  equally  pertinent 
on  the  distinct  issue  of  malice  for  the  defendant  to  show  such 
belief  and  his  reason,  motive,  and  good  faith  in  making  the 
criminal  charge. 

As  a  general  proposition  the  right  of  a  defendant  to  present 
evidence  on  these  matters  as  bearing  on  the  issues  of  probable 
cause  and  malice  may  not  be  disputed  and  the  only  question  is 
must  the  state  or  condition  of  mind  of  the  .defendant,  respect- 
ing belief,  motive,  and  good  faith  be  restricted  to  proof  of  acts 
and  circumstances  accompanying  or  surrounding  the  accusa- 
tion, or  in  addition  thereto,  is  the  defendant  a  competent  wit- 
ness to  testify  directly  respecting  them.  Under  the  uniform 
rule  of  the  authorities  he  unquestionably  is. 

The  rule  is  well  settled  in  this  state  and  other  jurisdictions 
that  where  the  malice,  intent,  or  motive  of  the  party  is  under 
the  issues  in  the  case  a  material  fact  to  be  established,  the 
testimony  of  the  party  himself  directly  to  the  point  is  com- 
petent evidence  to  prove  it.  (Mowry  v.  Radbe,  89  Cal.  606, 
[27  Pac.  157] ;  Fleet  v.  Tichenor,  156  Cal.  343,  [34  L.  R.  A. 
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(N.  S.)  323,  104  Pac.  458] ;  Walker  v.  Chandor,  153  Cal.  118, 
[126  Am.  St.  Rep.  61,  17  L.  R.  A.  (N.  S.)  455,  94  Pac.  606] ; 
Bamhart  v.  Fidkerth,  93  Cal.  497,  [29  Pac.  50] ;  Kyle  v. 
Craig,  125  Cal.  107,  [57  Pac.  791].)  The  case  nearest  in  char- 
acter to  the  one  here  where  the  rule  was  applied  is  Fleet  v. 
Tichenor,  156  Cal.  343,  [34  L.  R.  A.  (N.  S.)  323, 104  Pac.  458] 
an  action  for  damages  for  slander  where  it  is  said :  "The  trial 
court  sustained  objection  to  two  questions  asked  the  defendant 
as  to  whether  or  not  she  was  actuated  in  anything  she  had 
said  or  done  by  any  wish  or  desire  or  any  design  or  purpose 
to  injure  plaintiff.  The  questions  were  proper,  both  to  show 
absence  of  actual  malice  for  the  purpose  of  avoiding  exemplary 
damages  and  under  the  defense  of  privileged  communication, 
and  the  court  erred  in  overruling  them.  The  general  rule  is 
well  settled  that,  under  our  system,  a  witness  may  be  examined 
as  to  the  intent  with  which  he  did  a  certain  act,  when  that 
intent  is  a  material  thing  in  the  action.  A  jury  or  trial  judge 
is  not  bound,  of  course,  to  believe  the  witness  when  he  says 
he  did  not  have  a  certain  intent,  but  may  find  in  the  circum- 
stances,  actions  and  language  an  entirely  different  intent,  but 
the  testimony  of  the  witness  'is  competent  and  relevant  and 
not  immaterial.' "  So  in  this  case,  as  we  have  pointed  out,  the 
direct  testimony  of  the  defendant  as  to  his  belief,  motive, 
and  intent  in  making  the  criminal  charge  was  competent 
evidence  on  the  question  of  malice  in  fact,  and  pertinent  also 
to  his  defense  of  the  existence  of  probable  cause  for  the 
prosecution. 

The  general  rule  announced  is  the  one  obtaining  in  other 
jurisdictions  and  applied  in  numerous  cases  where  the  actions 
were,  as  here,  for  malicious  prosecution  and  the  questions  put 
to  the  defendants  were  practically  identical  with  those  which 
were  asked  of  the  defendant  in  this  case.  In  the  following 
cases  the  direct  question  put  to  the  defendant  was  whether 
when  he  made  the  complaint  he  believed  it  to  be  true  or  be- 
lieved plaintiff  guilty:  Spalding  v.  Lowe,  56  Mich.  366,  [23 
N.  W.  46] ;  Oarreti  v.  Mannheimer,  24  Minn.  193] ;  Sparling 
V.  Conway,  75  Mo.  510;  Turner  v.  O'Brien,  5  Neb.  542;  Mo- 
Kown  V.  Hunter,  30  N.  Y.  625;  White  v.  Tucker,  16  Ohio  St. 
468.  In  the  following  cases  the  direct  inquiry  was  made  of 
defendant  as  to  his  motive  in  making  the  charge :  Flickenger 
V.  Wagner,  46  Md.  600;  Leak  v.  Carlide,  75  N.  Y.  Supp.  382; 
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Schivariing  v.  Vm  Wie  etc.  Co.,  60  App.  Div.  475,  [69  N.  Y. 
Supp.  978].  In  others  the  direct  inquiry  put  to  the  defendant 
was  whether  in  making  the  charge  he  was  actuated  by  malice 
or  ill-will:  Cdeman  v.  Herwick,  2  Mackey,  (D.  C.)  189; 
Campbell  v.  Baltimore  &  0.  B.  B.  Co.,  97  Md.  341,  [55  Atl. 
532];  McCormack  v.  Perry,  47  Hun,  (N.  Y.)  71;  Heap  v. 
Parrish,  104  Ind.  36,  [3  N.  E.  549] .  In  the  case  of  Van  Sickle 
y.  Broum,  68  Mo.  627,  the  direct  question  asked  of  defendant 
was  whether  he  acted  in  good  faith  in  making  the  charge,  and 
in  Sherburne,  Admr.  etc.  v.  Bodman,  51  Wis.  479,  [8  N.  W. 
414],  the  court  was  considering  rulings  upon  direct  questions 
asked  the  defendant  upon  all  of  the  above  matters  in  the  same 
manner  in  which  they  were  directed  to  the  defendant  in  this 
case. 

In  all  the  cases  cited  (without  quoting  from  them)  the  right 
to  make  the  direct  inquiry  on  these  matters  was  sustained  on 
appeal  or  the  cases  were  reversed  for  refusing  to  permit 
answer  to  such  direct  inquiries.  (See,  also,  3  Elliott  on  Evi- 
dence, sec.  2479.) 

In  their  brief  counsel  for  respondent  fail  to  make  any  argu- 
ment or  to  cite  any  authority  sustaining  the  ruling  of  the 
trial  court  on  these  questions.  Their  position  on  the  subject 
simply  is  that  "the  appellant  was  permitted  to  present  every 
fact  and  circumstance  tending  to  show  his  motive."  The  com- 
plete answer  to' this  suggestion  is,  as  we  have  just  pointed  out, 
that  the  court  erroneously  refused  to  permit  him  to  introduce 
competent  evidence  on  this  very  material  subject.  It  is  further 
suggested  that  the  trial  court  decided  on  the  motion  for  a  new 
trial  that  in  view  of  all  the  other  evidence,  any  statement  of 
appellant  as  to  his  motive  could  not  change  the  result.  Any 
decision  to  that  effect  does  not  appear  in  the  record  and  would 
be  of  no  consequence  if  it  did.  The  evidence  was  competent 
and  material  to  go  before  the  jury  and  defendant  had  the 
right  to  have  the  jury  determine,  as  is  their  exclusive  province, 
the  credit,  weight,  and  effect  to  be  given  to  it,  and  not  the 
court. 

It  is  further  claimed  by  appellant  that  the  court  erred  in 
refusing  to  allow  the  district  attorney  of  San  Diego  to  answer 
several  questions.  The  latter  testified  that  he  had  been  con- 
sulted in  his  official  capacity  by  the  defendant,  that  the  latter 
made  a  statement  of  the  facts  and  upon  them  he  advised  him 
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that  the  plaintiff  was  guilty  of  embezzlement;  that  he  drafted 
the  complaint  which  defendant  swore  to  and  prosecuted  the 
charge  before  the  committing  magistrate.  On  the  objection 
of  the  plaintiff  he  was  not  permitted  to  testify  as  to  what 
statement  of  facts  defendant  made  to  him.  While  defendant 
reserved  an  exception  to  this  ruling  no  point  is  made  respect- 
ing it  on  this  appeal.  His  complaint  is  as  to  other  rulings 
on  questions  aisked  the  district  attorney, — ^namely:  Whether 
the  facts  stated  to  him  were  the  same  as  were  developed  upon 
the  preliminary  examination;  whether  any  different  facts 
material  to  the  prosecution  developed  upon  such  examination 
than  those  which  had  been  stated  to  him;  whether  the  con- 
struction placed  on  the  law  by  the  magistrate  in  discharging 
plaintiff  was  the  construction  which  he  put  on  the  law 
when  he  advised  the  defendant  to  make  the  criminal  com- 
plaint ;  and  whether  in  his  interviews  with  the  defendant  the 
latter  manifested  a  malicious  and  hostile  disposition  towards 
plaintiff.  The  court  sustained  objections  to  aU  these  ques- 
tions. We  perceive  nothing  wrong  with  the  rulings  and  noth- 
ing is  suggested  by  counsel  for  appellant  in  their  support 
except  that  the  testimony  which  he  sought  to  elicit  had  a 
bearing  on  the  question  of  the  good  faith  of  the  defendant. 
But  none  of  it  could  possibly  have  any  relation  to  that  question 
save  that  the  last  inquiry,  as  an  inquiry,  is  addressed  to  the 
matter.  We  are  satisfied,  however,  that  proof  on  that  subject 
could  not  be  made  in  the  manner  attempted. 

Appellant  also  complains  of  certain  instructions  by  the 
court  because  he  asserts  that  thereunder  the  court  left  it  to 
the  jury  to  determine  for  themselves  whether  the  facts  proved, 
did  or  did  not  establish  a  want  of  probable  cause  instead  of 
embracing  in  the  instructions  the  facts  which  the  evidence 
in  the  case  tended  to  prove,  and  then  instructed  the  jury  that 
"as  from  the  evidence  they  should  find  the  facts  which,  in  the 
opinion  of  the  court,  would  or  would  not  be  suf&cient  to  show 
probable  cause,  their  verdict  should  be  for  or  against  the 
defendant."  {Ball  v.  RawUs,  93  Cal.  222,  [27  Am.  St.  Rep. 
174,  28  Pac.  937].)  We  will  devote  no  time  to  this  subject 
or  to  a  consideration  of  the  claim  of  respondent  that  when 
all  the  instructions  are  considered  it  is  apparent  that  the  jury 
were  properly  instructed. 

The  law  is  clearly  and  defijiitely  settled  how  a  jury  shall  be 
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instructed  in  the  cases  of  this  character,  {Grant  v.  Moore,  29 
Cal.  644;  Harkrader  v.  Moore,  44  Cal.  144;  EasHn  v.  Bank 
of  Stockton,  66  Cal.  123,  [56  Am.  Rep.  77,  4  Pac.  1106] ; 
Fult(m  V.  Onesti,  66  Cal.  575,  [6  Pac.  491] ;  BaU  v.  Rawles, 
93  Cal.  222,  [27  Am.  St.  Rep.  174,  28  Pac.  937] ;  Smith  v. 
Liverpool  Ins.  Co,,  107  Cal.  433,  [40  Pac.  540] ;  Scrivani  v. 
Dondero,  128  Cal.  31,  [60  Pac.  463]),  and  as  this  case  must 
go  back  for  a  new  trial,  the  parties  and  the  court  on  a  con- 
sideration of  these  authorities  should  have  no  difficulty  what- 
ever in  formulating  and  giving  to  the  jury  clear  and  definite 
instructions  governing  their  duties  in  considering  their 
verdict. 

For  the  error  in  refusing  to  permit  defendant  to  testify 
directly  on  the  subject  of  his  belief,  good  faith,  and  motive  in 
making  the  criminal  charge  as  bearing  on  the  issues  of  both 
probable  cause  and  malice,  the  judgment  and  the  order  deny- 
ing a  new  trial  are  reversed. 

Henshaw,  J.,  and  Melvin,  J.,  concurred. 


[S.  F.  No.  5313.    In  Bank.— March  30,  1912.] 

GEORGE  M.  WILLCOX,  as  Administrator  with  the  Will 
Annexed  of  the  Estate  of  F.  W.  Sisson,  Deceased,  Appel- 
lant, V.  W.  EDWARDS,  doing  business  under  the  name 
and  style  of  Edwards  &  Company,  Respondent. 

[8.  P.  No.  5314.    In  Bank.— March  30,  1912.] 

GEORGE  M.  WILLCOX,  as  Administrator  with  the  Will 
Annexed  of  the  Estate  of  F.  W.  Sisson,  Deceased,  Appel- 
lant, V.  CHARLES  E.  PAXTON,  Respondent. 

[S.  F.  No.  5315.    In  Bank.— March  30,  1912.] 

GEORGE  M.  WILLCOX,  as  Administrator  with  the  Will 
Annexed  of  the  Estate  of  F.  W.  Sisson,  Deceased,  Appel- 
lant, V.  FRANK  R.  LEWIS,  Respondent. 

Contracts  fob  Purchase  of  Stocks  on  Margin— Amendment  of  1908 
TO  Section  26,  Article  IV,  of  the  Constitution — Prior  Invalid 
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Contracts  Not  Valedatxd. — The  ameDdment  of  November  3,  1908, 
to  seetion  26  of  article  lY  of  the  state  eonstitution,  providing  that 
"all  eoDtraets  for  the  purchase  or  sale  of  shares  of  the  capital  stock 
of  any  corporation  or  association  without  any  intention  on  the  part 
of  one  party  to  deliver  and  of  the  other  party  to  receive  the  shares, 
and  contemplating  merely  the  payment  of  differences  between  the 
contract  and  market  prioes  on  divers  days,  shall  be  void,  and  neither 
party  to  any  such  contract  shall  be  entitled  to  recover  any  damages 
for  failure  to  perform  the  same,  or  any  money  paid  thereon,"  did  not 
validate  previous  contracts  made  in  contravention  of  the  repealed 
provision  of  that  section,  which  invalidated  all  contracts  for  the  sale 
of  stocks  ''on  margin,  or  to  be  delivered  at  a  future  day,"  and  gave 
a  right  of  action  to  recover  any  money  paid  on  such  contracts  to 
the  party  paying  it. 

Id. — EiTECT  or  Bepeal  of  Statute  Ii?validatino  Contract. — The  gen- 
eral rule  is,  with  the  exception  of  statutes  relating  to  usury,  that  if 
a  contract  is  void  by  the  law  in  force  at  the  time  it  is  made,  the 
subsequent  repeal  of  the  law  will  not  validate  the  contract. 

Id. — Amendment  of  1908  Bepbaled  Prior  Provision  of  Constitution — 
Operation  of  Amendment  Not  Retrospective. — The  effect  of  the 
adoption  of  the  amendment  of  November  3,  1908,  to  section  26  of 
article  IV  of  the  state  constitution  is  to  repeal  or  extinguish  all 
provisions  of  the  former  section  that  are  not  re-enacted  in  the 
amended  section.  The  amendment  is  not  retrospective  in  operation, 
for  it  contains  nothing  to  that  effect. 

Id. — Intention  to  Operate  Betrospectivelt  Must  Appear. — The  gen- 
eral rule,  applicable  alike  to  constitutions  and  statutes,  is  that  they 
are  not  to  be  considered  retrospective  in  their  operation,  unless  the 
intention  to  make  them  so  clearly  appears  from  their  terms. 

Id.— Monet  Paid  for  Purchase  of  Stocks  on  Margin — Right  of  Ac- 
tion Taken  Away  by  Amendment. — The  right  of  action,  given  by 
the  repealed  provision  of  that  section,  to  recover  money  paid  on 
such  invalid  contracts  for  the  sale  of  stocks  on  margin  or  to  be 
delivered  at  a  future  day,  did  not  survive  the  repeal  of  that  portion 
of  the  section. 

Id. — BRIGHT  TO  Sue  Not  Pounded  on  Quasi  Contract— Pending  Actions 
Did  Not  Sttrvivb  Amendment. — The  right  to  sue  for  the  recovery 
of  money  paid  under  such  a  void  contract  for  the  purchase  of  stock, 
given  by  the  repealed  provision  of  the  constitution,  was  not  a  vested 
right  depending  upon  a  quasi  contract  for  the  repayment  of  the 
money  by  the  broker,  arising  by  operation  of  law  from  the  terms 
of  the  constitutional  provision  as  it  existed  when  the  void  contract 
was  made.  It  arose  solely  from  the  provision  of  the  constitution 
imposing  it,  and  upon  the  repeal  of  that  provision,  without  a  saving 
clause,  the  privilege  of  bringing  suit  for  the  money  paid  on  the  mar- 
ginal contract  was  withdrawn,  and  all  pending  litigation  not  prose* 
cuted  to  final  judgment  fell  for  want  of  authority  to  maintain  it. 


Digitized  by 


Google 


March,  1912.]  Willcox  v.  Edwabds.  457 

Id. — ^PaoPEBTY  Pledged  to  Sbgukb  Adyakcbs  fob  Pubchasb  of  Stock 
ON  MabgiN: — Demand  fob  Retubn  Pbiob  to  Amendment  of  Con- 
stitution— Bego^teby  Mat  Be  Had  afteb  Amendment  without 
Paying  Advances. — Shares  of  stock  owned  by  a  brokei's  customer, 
and  pledged  by  him  to  secure  the  payment  of  advances  made  by 
the  broker  under  contracts  for  the  purchase  of  other  stocks  on 
margin,  which  contracts  when  made  were  void  under  the  repealed 
constitutional  provision,  are  recoverable  by  the  pledgor,  after  the 
repeal  of  that  provision,  without  payment  of  the  amount  advanced  by 
the  broker  under  such  contracts,  where  demand  for  their  return  was 
made  prior  to  the  repeal  of  the  provision  of  the  constitution. 

APPEALS  from  judgments  of  the  Superior  Court  of  the 
City  arid  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  S.  Wheeler,  J.  P.  Bowie,  and  Nathan  Moran,  for 
Appellant. 

Aitken  &  Aitken,  for  Respondent. 

THE  COURT.— After  the  decision  of  these  cases  in  Depart- 
ment a  rehearing  was  granted  for  the  purpose  of  considering 
further  the  effect  of  the  omission  from  the  constitutional  en- 
actment of  November  3,  1908  (art.  IV,  sec.  26),  of  the  pro- 
vision whereby  money  paid  on  certain  prohibited  contracts 
might  be  recovered.  As  there  is  no  difference  of  opinion 
regarding  some  of  the  matters  discussed  in  the  opinion  of  the 
Department,  written  by  Mr.  Justice  Shaw,  a  portion  thereof 
is  hereby  adopted  as  follows : — 

''In  each  of  the  above  entitled  causes  a  general  demurrer  to 
the  amended  complaint  was  sustained,  the  plaintiff  refused  to 
amend  and  judgment  was  thereupon  given  for  the  defendant. 
The  plaintiff  in  each  case  has  appealed  from  such  judgment. 
The  questions  of  law  presented  are  the  same  in  each  case,  and 
the  facts  are  so  far  identical  that  it  will  be  necessary  to  give 
those  only  which  are  stated  in  the  complaint  against  Edwards. 

"Edwards  was  a  broker  in  San  Francisco.  Sisson  and 
Edwards  agreed  that  Sisson  should  furnish  Edwards  with 
sums  of  money  wherewith  to  buy  corporate  stocks,  not  enough, 
however,  to  pay  the  full  price  thereof,  and  that  Edwards 
should  buy  such  stocks  for  Sisson.    Edwards  agreed  to  ad- 
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vance  whatever  additional  money  was  required  for  that  pur- 
pose and  to  hold  the  stocks  so  bought  as  security  for  the 
moneys  so  advanced  by  him,  with  interest  thereon,  and  for 
his  commissions  for  making  the  purchases,  all  of  which  Sisson 
agreed  to  pay.  If  the  stocks  bought  depreciated  so  that  they 
were  not  worth  the  amount  of  such  advances,  interests  and 
commissions,  Edwards  was  empowered  to  sell  them  to  reim- 
burse himself.  Under  this  arrangement,  Edwards  had  bought 
stocks  from  time  to  time  for  Sisson,  had  received  divers  sums 
of  money  from  Sisson  for  that  purpose,  and  had  advanced  sums 
of  money  for  him  in  payment  thereon,  the  particular  amounts 
whereof  were  unknown  to  the  plaintiff  administrator,  but  were 
well  known  to  the  defendant.  In  November,  1907,  and  Jan- 
uary, 1908,  the  stocks  bought  by  Edwards  had  depreciated 
and  he  threatened  to  sell  the  same  to  repay  the  advances,  in- 
terest and  commissions  owing  to  him,  whereupon,  to  prevent 
the  making  of  such  sales,  Sisson  delivered  to  Edwards,  in 
pledge  as  additional  security  for  the  moneys  so  owing  to 
Edwards,  two  stock  certificates,  representing  200  shares  of  the 
Arizona  Lumber  and  Timber  Company.  These  shares  were 
owned  by  Sisson  and  were  not  a  part  of  the  stocks  purchased 
by  Edwards  in  pursuance  of  the  aforesaid  agreement.  A  few 
days  after  the  pledge  of  this  stock  was  made  Sisson  died.  The 
plaintiff  is  the  duly  appointed  administrator  of  his  estate. 
Edwards  threatened  to  sell  the  two  certificates  last  mentioned 
to  obtain  repayment  of  the  moneys  so  due  him  from  Sisson, 
whereupon  this  action  was  begun.  The  complaint  prays  for 
judgment  directing  the  delivery  to  plaintiff  of  the  two  last 
mentioned  certificates  of  stock  and  enjoining  the  threatened 
sale  thereof,  and  that  Edwards  be  compelled  to  account  for  the 
moneys  furnished  by  Sisson  to  him  and  that  judgment  be 
given  in  favor  of  plaintiff  for  the  balance  found  due  upon 
such  accounting. 

"The  action  was  begun  on  June  12,  1908.  It  was  predicated 
on  the  provisions  of  section  26,  article  IV,  of  the  constitution, 
as  it  then  existed,  authorizing  a  recovery  of  money  paid  on  a 
contract  for  the  sale  of  corporate  stock  on  margin.  A  de- 
murrer to  the  complaint  was  filed  and  before  it  was  disposed 
of,  the  people,  on  November  3,  1908,  adopted  an  amendment 
of  section  26,  article  IV,  aforesaid.  Thereupon  an  amended 
complaint  and  a  general  demurrer  thereto  were  filed,  and  this 
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demurrer,  as  above  stated,  was  sustained  by  the  court  below. 
On  behalf  of  the  respective  defendants  it  is  claimed  that  the 
amendment  of  the  constitution  takes  away  all  prior  rights 
of  action  to  recover  moneys  paid  on  contracts  for  margin 
sales  of  stock  and  all  rights  growing  out  of  such  contracts. 

"Prior  to  the  amendment  of  November  3,  1908,  section  26 
was  as  follows: 

"  'The  legislature  shall  have  no  power  to  authorize  lotteries 
or  gift  enterprises  for  any  purpose,  and  shall  pass  laws  to 
prohibit  the  sale  in  this  state  of  lottery  or  gift  enterprise 
tickets,  or  tickets  in  any  scheme  in  the  nature  of  a  lottery. 
The  legislature  shall  pass  laws  to  regulate  or  prohibit  the  buy- 
ing or  selling  of  the  shares  of  the  capital  stock  of  corporations 
in  any  stock  board,  stock  exchange,  or  stock  market  under  the 
control  of  any  association.  All  contracts  for  the  sale  of 
shares  of  the  capital  stock  of  any  corporation  or  association, 
on  margin  or  to  be  delivered  at  a  future  day,  shall  be  void, 
and  any  money  paid  on  such  contracts  may  be  recovered  by 
the  party  paying  it  by  suit  in  any  court  of  competent  juris- 
diction.' 

"The  section  as  amended  on  November  3, 1908,  is  as  follows: 

"  'The  legislature  shall  have  no  power  to  authorize  lotteries 
or  gift  enterprises  for  any  purpose  and  shall  pass  laws  to 
prohibit  the  sale  in  this  state  of  lottery  or  gift  enterprise 
tickets  or  tickets  in  any  scheme  in  the  nature  of  a  lottery. 
The  legislature  shall  pass  laws  to  prohibit  the  fictitious  buying 
and  selling  of  the  shares  of  the  capital  stock  of  corporations  in 
any  stock  board,  stock  exchange,  or  stock  market  under  the 
control  of  any  corporation  or  association.  All  contracts  for 
the  purchase  or  sale  of  shares  of  the  capital  stock  of  any  cor- 
poration or  association  without  any  intention  on  the  part  of 
one  party  to  deliver  and  of  the  other  party  to  receive  the 
shares,  and  contemplating  merely  the  payment  of  differences 
between  the  contract  and  market  prices  on  divers  days,  shall 
be  void,  and  neither  party  to  any  such  contract  shall  be  en- 
titled to  recover  any  damages  for  failure  to  perform  the 
same,  or  any  money  paid  thereon,  in  any  court  of  this  state.' 

"The  concluding  sentences  of  the  respective  sections  show 
the  changes  made  by  the  amendment  which  are  involved  in 
this  action.  The  original  section  gives  the  broader  descrip- 
tion of  the  thing  prohibited.    It  forbids  all  contracts  for  tho 
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sale  of  stock  *on  margin,  or  to  be  delivered  at  a  future  day/ 
The  new  section  forbids  such  sales  only  when  they  are  made 
'without  any  intention  on  the  part  of  one  party  to  deliver  and 
of  the  other  party  to  receive  the  shares,  and  contemplating 
merely  the  payment  of  differences  between  the  contract  and 
market  price  on  divers  days.'  The  contract  between  Sisson 
and  Edwards,  as  it  is  alleged,  was  clearly  a  contract  for  the 
purchase  and  sale  of  stocks  on  margin  (see  Parker  v.  00$, 
130  Cal.  330,  [92  Am.  St.  Eep.  56,  62  Pac.  571]),  and  as  such 
was  forbidden  by  the  constitutional  provision  in  force  at  the 
time  it  was  made.  But  the  allegations  of  the  complaint  do  not 
show  a  contract  which  comes  within  the  description  of  the 
thing  forbidden  by  the  amended  section.  The  complaint  does 
not  aver  that  the  sales  were  made  without  any  intention  to 
deliver  or  receive  the  stock,  or  that  the  parties  contemplated 
merely  the  payment  of  differences  between  the  buying  "price 
and  the  market  price  on  a  future  day.  Both  the  old  and  the 
new  section  declare  that  the  forbidden  contracts  'shall  be 
void.'  The  contract  as  alleged  was  void  under  the  old  section, 
the  one  then  in  force,  but  it  would  not  have  been  void  under 
the  new  section,  if  it  had  been  made  after  its  adoption. 

"The  effect  of  the  adoption  of  the  amendment  of  1908  was 
to  repeal  or  extinguish  all  provisions  of  the  former  section 
that  are  not  re-enacted  in  the  amended  section.  If  it  has  a 
retroactive  effect  it  would  validate  the  contract  for  the  pur- 
chase of  stocks  as  it  is  alleged  in  the  complaint,  and  render 
it  binding  upon  both  parties.  This  would  necessarily  defeat 
the  action  to  recover  from  Edwards  the  money  paid  thereon 
by  Sisson,  for  it  does  not  appear  that  Edwards  is  in  any 
respect  in  default  thereon ;  hence  he  could  not  be  called  upon 
to  return  the  money  paid  to  him  thereunder  and  used  by  him 
in  pursuance  thereof,  if  the  validity  of  the  contract  is  estab- 
lished. The  first  question  for  determination  is,  therefore, 
whether  or  not  the  repeal  or  extinguishment  of  the  former 
section  had  the  effect  of  validating  the  contract  which  by  it 
was  expressly  declared  to  be  void. 

''The  general  rule,  applicable  alike  to  constitutions  and 
statutes,  is  that  they  are  not  to  be  considered  retrospective  in 
their  operation,  unless  the  intention  to  make  them  so  clearly 
appears  from  their  terms.  {Oumee  v,  Superior  Court ,  58 
Cal.  90;   Watt  v.  Wright,  66  Cal.  204,  [5  Pac.  91] ;  Oakland 
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V.  Whipple,  44  Cal.  303;  Cooley  on  Constitutional  Limita- 
tions, 97.)  The  amendment  is  therefore  not  retrospective  in 
operation,  for  it  contains  nothing  to  that  effect. 

"The  established  rule  is  that  if  a  contract  is  void  by  the  law 
in  force  at  the  time  it  is  made,  the  subsequent  repeal  of  the 
law  will  not  validate  such  contract.  The  following  cases  de- 
clare this  rule:  Hannay  v.  Eve,  7  XJ.  S.  (2  Cranch,)  242,  [2 
L.  Ed.  427] ;  Milne  v.  Huher,  3  McLean,  216,  [Fed.  Cas.  No. 
9617] ;  Mays  v.  WiUiams,  27  Ala.  267;  Woods  v.  Armstrong, 
54  Ala.  150,  [25  Am.  Rep.  671] ;  Pacific  0.  Co,  v.  Datvkins, 
57  Ala.  115 ;  Mitchell  v.  Doggett,  1  Pla.  371 ;  Denning  v.  Yount, 
62  Kan.  220,  [50  L.  R.  A.  103,  61  Pac.  803] ;  Quarles  v.  Evan^, 
7  La.  Ann.  543;  Springfield  Bank  v.  Merrick,  14  Mass.  324; 
Hathaway  v.  Moran,  44  Me.  67 ;  Robinson  v.  Barrows,  48  Me. 
186;  Banchor  v.  ManseU,  47  Me.  58;  Webber  v.  Howe,  36 
Mich.  155,  [24  Am.  Rep.  590] ;  Ludlow  v.  Hardy,  38  Mich. 
690;  Handy  v.  8t.  Paul  etc.  Co.,  41  Minn.  188,  [16  Am.  St. 
Rep.  695,  4  L.  R.  A.  466,  42  N.  W.  872] ;  Andling  v.  Levy, 
57  Miss.  58;  Decell  v.  Loetventhal,  57  Miss.  331,  [34  Am.  Rep. 
449] ;  Bailey  v.  Mogg,  4  Denio.  62;  New  York  etc.  Co.  v.  Van% 
Horn,  57  N.  Y.  477;  Roby  v.  West,  4  N.  H.  285,  [17  Am.  Dec. 
423] ;  Puckett  v.  Alexander,  102  N.  C.  95,  [3  L.  R.  A.  43,  8 
S.  E.  767] ;  Hughes  v.  Boone,  102  N.  C.  164,  [9  S.  E.  286] ; 
Nichols  V.  Poulson,  6  Ohio  309 ;  Denny  v.  McCown,  34  Or.  47, 
[54  Pac.  952];  Gilliland  v.  Phillips,  1  S.  C.  155;  Huni  v. 
Robinson,  1  Tex.  748;  Sayer  v.  Brown,  7  Ind.  Terr.  675,  [104 
S.  W.  878]. 

"The  text  writers  declare  the  same  doctrine.  (9  Cyc.  576; 
15  Am.  &  Eng.  Ency.  of  Law,  242 ;  1  Page  on  Contracts,  sec. 
333,  p.  517;  Bishop  on  Contracts,  sec.  479;  2  Sutherland  on 
Statutes,  2d  ed.,  p.  1219.) 

"Statutes  changing  the  law  relating  to  usury  seem  to  con- 
stitute an  exception  to  this  rule.  In  Curtis  v.  Lean'f,  15 
N.  Y.  85,  152,  173,  229,  254;  Woodruff  v.  Scruggs,  27  Ark. 
26,  [11  Am.  Rep.  777] ;  Iowa  Assoc,  v.  Heidt,  107  Iowa  297, 
[70  Am.  St.  Rep.  197,  43  L.  R.  A.  689,  77  N.  W.  1050] ;  Sav- 
ings  Bank  v.  Allen,  28  Conn.  97:  Welch  v.  Wadsworth,  30 
Conn.  149,  [79  Am.  Dec.  239],  and  Andrews  v.  Russell,  7 
Blackf.  (Ind.)  474,  there  were  retrospective  statutes  expressly 
forbidding  the  party  to  set  up  the  defense  of  usury  in  actions 
upon  pre-existing  contracts,  or,  in  effect,  taking  away  the 
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right  to  make  such  defense.  In  Eu^U  v.  Daggs,  108  XJ.  S.  148, 
[27  L.  Ed.  682,  2  Sup.  Ct.  Rep.  408] ;  Wood  v.  Kemiedy,  19  Ind. 
68,  and  Pai*melee  v.  Lawrence,  48  III.  339,  the  amended  statutes 
merely  omitted  and  consequently  repealed  by  implication  the 
penal  provisions  of  the  previous  usury  law.  The  defense  of 
usury  must  be  made  affirmatively  in  some  recognized  mode, 
or  it  is  waived.  (22  Ency.  of  Plead.  &  Prac.  pp.  421,  422.) 
The  usurious  contract,  although  said  by  the  statute  to  be 
'void,'  is  held  to  be  only  voidable  at  the  election  of  the  payer, 
and  money  paid  thereon  cannot  be  recovered.  {Maithews  v. 
Onnerd,  140  Cal.  582,  [74  Pac.  136].)  The  general  rule  that 
the  repeal  of  a  law  does  not  validate  contracts  declared  void 
thereby  is  recognized  and  admitted  in  all  the  above  mentioned 
cases,  and  the  usury  law  is  said  to  be  an  exception.  The  de- 
cisions are  based  on  the  ground  that  the  right  to  set  up  usury 
as  a  defense  and  avoid  the  contract  to  pay  principal  or  in- 
terest, is  in  the  nature  of  a  statutory  penalty  upon  the  lender 
and  comes  within  the  rule  that  the  repeal  of  a  penal  law 
instantly  releases  the  penalty  imposed,  and  that  it  is  not  a 
property  right,  but  a  mere  privilege  pertaining  only  to  the 
remedy,  which  the  legislature  may  take  away.  The  situation 
of  one  who  has  agreed  to  pay  usury  is  not  similar  to  that  of 
the  decedent  here.  One  who  sets  up  the  defense  of  usury  to 
avoid  his  note  is  not  seeking  to  recover  money  which  he  has 
paid,  or  of  which  he  has  been  deprived.  He  is  endeavoring 
to  avoid  the  payment  of  money  which  he  justly  owes.  He  is 
given  the  right  to  do  this  solely  for  the  sake  of  accomplishing 
the  public  purpose  of  preventing  the  making  of  usurious  con- 
tracts, and  not  to  reimburse  him  for  any  outlay  he  has  made. 
The  decedent,  on  the  other  hand,  has  paid  money  to  the  broker. 
He  had,  in  contemplation  of  the  law  as  it  then  stood,  suffered 
a  pecuniary  loss.  He  was  allowed  to  recover  the  loss,  whereas 
the  one  who  pleaded  usury  to  avoid  payment  of  his  debt  was 

allowed  to  inflict  a  positive  injury  upon  the  payee. 

•  ••••••••• 

"There  are  a  few  decisions  not  involving  usury  laws  which 
declare  that  the  particular  contracts  under  consideration 
therein,  although  void  by  the  law  in  force  when  made,  were 
rendered  valid  by  the  subsequent  repeal  of  the  law.  (Washr 
burn  V.  FrtmkUn,  35  Barb.  (N.  Y.)  599 ;  Central  Bank  v.  Em^ 
pire  etc.  Co,,  26  Barb.  (N.  Y.)  23;  Hess  v.  Werts,  4  Serg.  & 
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R.  (Pa.)  356;  Lewis  v.  McElvaine,  16  Ohio  347.)  The  over- 
whelming weight  of  authority,  as  we  have  seen,  is  against 
these  decisions. 

The  amendment  to  the  constitution  is  not  made  retroactive, 
the  original  section  declares  such  contracts  wholly  void  and 
not  merely  voidable,  the  vice  inhered  in  the  contract  itself, 
and  the  new  provision  does  not  purport  to  declare  such  prior 
contracts,  or  any  contracts  valid  or  enforceable.  We  are 
satisfied  that  the  amendment  does  not  validate  previous  con- 
tracts for  the  sale  of  stocks  on  margin." 

No  doubt  can  be  entertained  on  the  foregoing  proposition 
that  the  contract  for  the  purchase  of  stocks  on  margin  was 
void  under  the  provision  of  the  constitution  existing  at  the 
time  it  was  made  and  that  it  would  not  have  been  void  if  it 
had  been  made  after  the  amendment  in  1908  of  section  26  of 
article  IV  of  the  constitution.  The  court,  however,  is  con- 
vinced that  the  right  to  sue  under  the  section  as  it  existed 
when  the  contract  was  made  did  not  survive  the  repeal  of  that 
part  of  the  constitution.  To  uphold  that  doctrine  we  would 
be  compelled  to  conclude  that  the  right  to  sue  for  the  re- 
covery of  money  paid  under  a  void  contract  for  the  purchase 
of  stock  was  a  vested  right  depending  upon  a  qiMsi  contract 
for  the  repayment  of  the  money  by  the  broker  which  arose 
by  operation  of  law  from  the  very  terms  of  the  constitutional 
provision  as  it  existed  when  the  void  contract  was  made. 
Such  a  rule  is  not,  we  think,  supported  by  the  best  reasoning 
nor  by  the  weight  of  authority.  We  are  here  concerned  with 
the  right  of  action  given  by  the  section  as  it  stood  originally 
but  omitted  from  it  upon  its  later  readoption.  Unless  a 
vested  right  had  arisen  in  favor  of  plaintiff's  decedent  prior 
to  the  amendment  of  the  constitution  without  a  saving  clause, 
the  privilege  of  bringing  suit  for  the  money  paid  on  the  mar- 
gin contract  was  withdrawn  by  the  repeal  of  the  law  granting 
it,  and  all  pending  litigation  not  prosecuted  to  final  judgment 
fell  for  want  of  authority  to  maintain  it.  We  have  concluded 
that  the  privilege  of  bringing  an  action  like  this  was  taken 
away  by  the  later  enactment,  and  that  makes  it  unnecessary 
to  discuss  the  effect  of  this  subsequent  constitutional  pro- 
vision upon  the  statris  of  the  contract  for  the  purchase  of  stock 
on  margins.    We  are  aware  that  this  court  has  held  the  con- 
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stitutional  provision  giving  the  right  to  sue  under  the  former 
section  26  of  article  IV  to  be  not  penal  but  remedial  in  its 
nature  (Parker  v.  Otis,  130  Cal.  322,  [92  Am.  St.  Rep.  56, 
62  Pac.  571]),  and  therefore  that  an  action  brought  under  it 
is  not  barred  by  the  statute  of  limitations  applicable  to  actions 
"upon  a  statute  for  a  penalty  or  a  forfeiture";  but  it  does 
not  follow  that  being  remedial  the  section  in  question  confers 
a  right  that  is  vested  before  action  and  final  judgment  there- 
on. Nor  does  the  expression  contained  in  the  case  just  cited 
mean  that  the  drastic  remedy  formerly  given  to  one  who  deals 
in  stocks  on  margin  contracts  is  not  conferred  for  highly 
punitive  purposes.  In  that  case  and  in  others  to  which  we 
shall  refer,  the  court  merely  held  that  the  privilege  of  bring- 
ing suit  was  not  technically  a  "penalty"  in  contemplation  of 
the  statutes  of  limitation.  Indeed,  Parker  v.  Otis  is  itself 
authority  supporting  respondents'  contention  that  the  right 
to  sue  is  in  the  nature  of  a  privilege  extended  to  the  investor 
on  a  margin  contract  not  merely  to  protect  him,  but  to  dis- 
courage that  kind  of  gambling.  The  opinion  contains  this 
language:  "The  constitution  treats  the  transactions  in  ques- 
tion as  harmful  in  their  tendency,  and  because  harmful  has 
sought  to  eradicate  the  evil  not  only  by  declaring  the  contract 
void,  but  also  by  giving  a  right  of  action  to  recover  the  money 
paid  under  it.  In  Baldwin  v.  Zadig,  104  Cal.  594,  [38  Pac. 
363,  722],  this  court  said:  "Except  for  the  provision  of  the 
constitution,  there  would  be  no  right  of  recovery  in  the  plain- 
tiff, and  we  think  that  this  right  of  recovery  must  be  measured 
by  the  terms  of  the  constitution  in  which  it  is  given."  In 
Wilson  V.  Head,  184  Mass.  516,  [69  N.  E.  317],  the  problems 
before  the  court  were  essentially  the  same  as  those  presented 
here.  That  also  was  a  suit  to  recover  money  paid  under  a 
contract  for  the  purchase  of  stocks  on  mai^n  which  was 
void  in  law  at  the  time  it  was  made.  By  a  subsequent  amend- 
ment to  the  law,  the  right  of  recovery  was  limited  in  such 
manner  as  to  make  it  applicable  to  the  facts  of  that  case. 
There,  as  here,  the  contention  was  made  that  the  right  to  re- 
covery of  money  paid  under  the  void  contract  had  vested  by 
virtue  of  the  law  in  force  when  the  transaction  took  place, 
and  could  not  be  defeated  by  the  subsequent  enactment,  but 
the  supreme  court  of  Massachusetts  held  that  although  the 
statute  creating  the  privilege  to  sue  was  remedial  and  not 
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penal  it  gave  no  vested  rights  which  the  legislature  could  not 
take  away.  The  opinion  contains  this  language :  'It  is  neces- 
sary to  consider  the  effect  of  the  amendments  upon  cases  which 
arose  prior  to  the  enactment  of  the  statute  of  1901  and  which 
are  included  in  the  original  statute,  but  not  included  in  the 
amended  statute.  Did  the  statute  create  rights  which  vested 
before  the  amendments  were  in  force  so  that  the  legislature 
could  not  constitutionally  take  them  awayf  These  rights 
were  purely  statutory,  to  recover  money  paid  under  a  kind  of 
gambling  contract  under  which  there  can  be  no  recovery  at 
common  law.  Wail  v.  Metropolitan  Stock  Exchange,  168  Mass. 
282,  284,  [46  N.  E/ 1062].  As  was  said  in  Corey  v.  Griffin, 
181  Mass.  229,  232,  [63  N.  E.  420],  the  statute  was  'intended 
to  suppress  a  well  known  species  of  gambling.  .  .  .  The  object 
is  not  to  punish  the  winner  nor  to  protect  the  loser  as  such, 
but  simply  to  prevent  this  kind  of  gambling  by  subjecting 
the  participants  to  a  liability  which,  except  for  some  great 
purpose  of  preventing  injury  to  the  public  morals,  would 
seem  to  be  unfair  and  unjustifiable.'  See  CrandeU  v.  White, 
164  Mass.  54,  [41  N.  E.  101].  Such  a  statute  does  not  give 
vested  rights  which  the  legislature  may  not  take  away.  When 
the  remedy  provided  by  the  statute  is  lost  by  an  amendment 
taking  it  away  in  certain  classes  of  cases,  nothing  further 
of  benefit  remains  in  those  cases.  Bartlet  v.  King,  12  Mass. 
537,  [7  Am.  Dec.  99];  Nichols  v.  Squire,  5  Pick.  168;  New 
London  Northern  Railroad  v.  Boston  and  Albany  Railroad, 
102  Mass.  386,  389;  Louisiana  v.  Mayor  of  New  Orleans,  109 
U.  S.  285,  287,  [27  L.  Ed.  936,  3  Sup.  Ct.  211] ;  People  v.  Liv- 
ingston, 6  Wend.  (N.  Y.)  526,  530;  Van  Inwagen  v.  Cliicago, 
61  lU.  31;  Bailey  v.  Mason,  4  Minn.  546,  (430)."  One  of  the 
cases  cited  in  the  opinion  just  quoted  is  Louisiana  ex  rel.  Fol- 
som  V.  Mayor  and  Administrators  of  New  Orleans,  109  U.  S. 
285,  [27  L.  Ed.  936,  3  Sup.  Ct.  Rep.  211].  The  relator,  Polsom, 
owned  certain  judgments  against  the  city  of  New  Orleans, 
given  as  compensation  for  injury  to  property  by  a  mob.  After 
these  judgments  became  final,  the  power  of  taxation  by  New 
Orleans  was  so  changed  that  no  money  could  be  raised  for 
their  payment.  The  relator  sought  to  compel  a  levy  under 
the  former  law  of  a  tax  sufficient  to  meet  his  claims.  It  is 
urged  that  the  judgments  were  contracts  which  might  not  be 
impaired  by  subsequent  legislation.    Mr.  Justice  Field,  delivcr- 
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ing  the  opinion  of  the  court,  said,  among  other  things:  ''A 
judgment  for  damages,  estimated  in  money,  is  sometimes 
called  by  text  writers  a  specialty  or  contract  of  record,  be- 
cause it  establishes  a  legal  obligation  to  pay  the  amount  re- 
covered ;  and,  by  a  fiction  of  law,  a  promise  to  pay  is  implied 
where  such  legal  obligation  exists.  It  is  on  this  principle  that 
an  action  ex  contractu  will  lie  on  a  judgment.  Chitty  on  Con- 
tracts, Perkins's  Ed.  87.  But  this  fiction  cannot  convert  a 
transaction  wanting  the  consent  of  parties  into  one  which  neces- 
sarily implies  it.  Judgments  for  torts  are  usually  the  result 
of  violent  contests,  and,  as  observed  by  the  court  below,  are 
imposed  upon  the  losing  party  by  a  higher  authority  against 
his  will  and  protest.  The  prohibition  of  the  federal  constitu- 
tion was  intended  to  secure  the  observance  of  good  faith  in 
the  stipulation  of  parties  against  any  state  action.  Where  a 
transaction  is  not  based  upon  any  assent  of  parties,  it  cannot 
be  said  that  any  state  is  pledged  with  respect  to  it;  and  no 
case  arises  for  the  operation  of  the  prohibition.  Oarrison  v. 
City  of  New  York,  21  Wall.  203,  [22  L.  Ed.  612].  There  is, 
therefore,  nothing  in  the  liabilities  of  the  city  by  reason  of 
which  the  relators  recovered  their  judgments,  that  precluded 
the  state  from  changing  the  taxing  power  of  the  city,  evfen 
though  the  taxation  be  so  limited  as  to  postpone  the  payment 
of  the  judgments."  If  a  judgment  for  tort  does  not  vest  a 
right  arising  ex  contractu  against  a  municipal  corporation, 
a  fortiori  the  privilege  of  an  individual  to  sue,  given  him 
more  to  prevent  gambling  than  to  reimburse  him  for  money 
paid  by  him  on  a  valid  contract  is  not  a  contractual  pre- 
rogative which  the  legislature  may  not  take  away  before  it 
has  ripened  into  a  final  judgment.  In  Bartlet  v.  Kirig,  12 
Mass.  537,  [7  Am.  Dec.  99],  it  was  held  that  a  statute  of 
mortmain  was  repealed  by  a  later  law  changing  the  whole 
attitude  of  the  state  to  the  subject-matter  of  the  legislation. 
In  New  London  Northern  B,  R,  Co.  v.  Boston  and  Albany 
R.  R.  Co.,  102  Mass.  386,  it  was  held  that  a  statute  vesting  in 
railroad  commissioners  the  powers  and  duties  of  commissioners 
appointed  by  the  court  in  accordance  with  an  earlier  statute, 
took  away  the  jurisdiction  of  the  court  and  its  commissioners 
over  pending  proceedings.  The  court  used  the  following  sig- 
nificant language  in  the  course  of  the  opinion:  "A  statute 
which  wholly  repeals  an  earlier  one,  either  expressly  or  by 
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implication,  without  any  saving  clause,  makes  it  ineffectual 
to  support  any  proceedings,  whether  not  yet  begun,  or  pend- 
ing at  the  time  of  its  passage,  and  not  already  prosecuted  to 
final  judgment  vesting  absolute  rights.  The  books  are  so  full 
of  cases  illustrating  this  principle,  that  the  only  difficulty 
is  in  making  a  selection."  In  Van  Inwagen  v.  City  of  Chicago, 
the  supreme  court  of  Illinois  was  considering  an  action  to 
collect  a  tax  for  an  insurance  business  transacted  in  the  city 
of  Chicago.  It  was  held  that  the  enabling  act  was  repealed 
by  a  later  statute  and  that  the  cause  of  action  for  the  tax  was 
not  a  vested  one.  Mr.  Justice  Breese,  who  delivered  the 
opini6n  of  the  court,  said,  among  other  things:  "We  believe 
the  rule  is  well  settled  that,  as  to  inchoate  rights — rights  not 
carried  into  judgment,  and  so  not  executed,  cannot  be,  and  are 
not,  saved,  in  the  absence  of  a  saving  clause  in  the  repealing 
statute.  The  doctrine  is,  that  inchoate  rights,  derived  under 
a  statute,  are  lost  by  its  repeal,  unless  saved  by  express  words 
in  the  repealing  statute,  and  unless  those  rights  have  become 
so  far  perfected  as  to  stand  independent  of  the  statute.  .  .  . 
The  effect  of  a  repealing  statute  is  to  obliterate  the  prior  law 
as  completely  from  the  records  as  if  it  had  never  passed,  and 
it  must  be  considered  as  a  law  that  never  existed,  except  for 
the  purpose  of  those  actions  or  suits,  which  were  commenced, 
prosecuted  and  concluded  while  it  was  an  existing  law.  Ray 
V.  Ooodwin,  4  Moore  &  Payne  341;  Dwarris  on  Statutes, 
676." 

The  very  language  of  section  26  of  article  IV  of  the  constitu- 
tion as  it  existed  when  plaintiff  s  decedent  entered  into  the 
contracts  in  question  indicates,  we  think,  an  intention  not  to 
vest  a  right  to  the  return  of  his  money  in  one  who  entered 
into  a  forbidden  arrangement  with  a  broker  for  the  purchase 
of  stocks  on  margin.  He  was  given  the  power  to  sue  for  the 
money,  but  there  is  no  declaration  or  implication  that  he  was 
entitled  to  it  before  it  was  recovered  by  such  suit.  The  very 
terms  of  the  section  gave  to  him  an  inchoate  right  and  as  we 
have  seen  such  rights  became  vested  only  when  reduced  to 
final  judgment.  In  Bailey  v.  Mason,  4  Minn.  546  (430),  it 
was  held  that  a  mechanics'  lien,  depending  not  on  contract, 
but  upon  a  statute  alone  for  its  existence,  was  an  inchoate 
right  which  was  destroyed  by  the  unconditional  repeal  of  the 
statute  which  created  it.    We  might  discuss  many  other  cases 
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to  which  our  attention  has  been  called,  but  will  only  mention 
a  few  typical  ones.  Kimbro  v.  Colgate,  5  Blatchf.  230,  Fed. 
Cas.  No.  7778,  was  a  case  involving  the  validity  of  a  contract 
made  in  violation  of  a  federal  statute  requiring  agreements 
of  a  certain  kind  to  be  stamped.  It  was  conceded  that  the 
contract  when  made  was  wholly  void  and  that  any  party  to 
it  was  authorized  to  bring  suit  to  recover  back  the  money  paid 
under  such  purported  agreement  for  his  own  benefit.  The 
right  to  sue  was  declared  to  be  not  a  penalty.  Nevertheless 
the  court  said  that :  ''As  the  money  was  paid  under  a  contract 
made  in  violation  of  law,  there  is  no  ground  for  the  recovery 
of  it  back,  upon  principles  of  the  common  law,  and,  as  the 
statute  which  gave  the  remedy  has  been  repealed  the  cause  of 
action  and  the  suit,  must,  upon  established  principles,  fall 
with  the  repeal."  The  rule  that  if  the  remedy  for  a  right 
created  solely  by  statute  is  repealed  while  the  right  is  still 
inchoate  and  not  reduced  to  possession,  the  right  is  lost,  in  the 
absence  of  a  saving  clause  in  the  repealing  statute  has  been 
adopted  in  this  state.  In  People  v.  Bcmk  of  San  Luis  Obispo, 
159  Cal.  65,  [112  Pac.  866],  Mr.  Justice  Henshaw,  delivering 
the  opinion  of  the  court,  after  a  review  of  the  leading  state, 
federal,  and  English  authorities,  said:  ''In  the  case  of  penal- 
ties and  crimes,  the  repeal  operates  to  defeat  all  actions  pend- 
ing. In  case  of  a  statute  conferring  civil  rights  or  powers, 
the  repeal  operates  to  deprive  the  citizen  of  all  such  rights  or 
powers  which  are  at  the  time  of  the  repeal  inchoate,  incom- 
plete and  unperfected.  In  the  case  of  statutes  conferring 
jurisdiction,  the  repeal  operates  by  causing  all  pending  pro- 
ceedings to  cease  and  terminate  at  the  time  and  in  the  con- 
dition which  existed  when  the  repeal  became  operative.  In 
cases  of  judgment  pending  upon  appeal,  the  rule  of  decision 
is  that  the  proceedings  abate  and  the  judgment  falls." 

Our  attention  has  been  called  to  no  authority  holding  that  a 
quasi  contract  for  the  repayment  of  money  arises  out  of  a 
transaction  like  the  one  which  we  ire  considering.  In  Palmer 
V.  CorUy,  4  Denio,  (N.  Y.)  376,  it  was  said  that  a  penalty  given 
to  a  landlord  against  one  who  knowingly  assisted  a  defaulting 
lessee  to  remove  his  furniture  from  the  leased  premises  vested 
in  favor  of  the  lessor,  notwithstanding  the  repeal  of  the  stat- 
ute providing  the  remedy  of  distress  for  rent.  That  case, 
however,  is  not  at  all  similar  to  the  one  at  bar.    The  reason  for 
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imposing^  the  penalty  was  that  the  wrongdoer  knowingly  as- 
sisted another  in  violating  his  contract  with  an  innocent  party. 
The  CoUege  of  Physicians  v.  Harrison,  9  Bam.  &  Cr.  524,  and 
The  Company  of  Cutlers  in  Yorkshire  v.  Ruslin,  Skinner  364, 
cited  in  Palmer  v.  Conly,  4  Denio,  (N.  Y.)  376,  were  both  cases 
in  which  penalties  were  given  in  favor  of  innocent  parties 
against  the  violator  of  the  law  as  satisfaction  to  the  former 
for  actual  loss.  Thompson  v.  Howe,  46  Barb.  (N.  Y.)  287,  to 
which  our  attention  has  been  called,  was  dependent  upon  a 
statute  giving  to  a  party  defrauded  a  right  of  action  for  a 
penalty  against  the  one  who  had  practiced  the  fraud  upon 
him.  We  have  been  cited  also  to  authorities  holding  that 
where  a  penalty  is  imposed  by  statute  on  a  common  carrier 
for  omitting  precautionary  measures,  and  such  omission  con- 
stitutes negligence,  the  repeal  of  the  law  commanding  the 
precautions,  after  a  breach  thereof,  does  not  take. away  a 
right  of  action  in  favor  of  a  party  injured  by  reason  of  the 
common  carrier's  negligence  (Orey's  Executor  v.  Mobile  T. 
Co.,  55  Ala.  407,  [28  Am.  Rep.  729] ;  Graham  v.  Chicago  etc. 
Co.,  53  Wis.  473,  [10  N.  W.  609] ;  Bay  City  etc.  Co.  v.  Austin, 
21  Mich.  410),  but  such  authorities  are  not  apposite  to  the 
circumstances  of  this  case,  because  the  relation  of  common 
carrier  and  shipper  or  passenger  is  contractual  and  applicable 
existing  statutes  are,  of  course,  made  part  of  every  contract 
between  such  parties. 

We  conclude,  therefore,  that  the  special  remedy  conferred 
by  the  old  section  26  of  article  IV  of  the  constitution  was  not 
one  arising  from  contract  and  was  not  a  vested  right.  It 
arose  alone  upon  the  provision  of  the  statute  imposing  it. 
{Baldwin  v.  Zadig,  104  Cal.  594,  [38  Pac.  363].)  No  quasi 
contract  for  repayment  of  the  money  arose  by  operation  of 
law,  because  such  contracts  are  not  favored  and  are  only 
declared  when  "principles  of  natural  equity"  or  the  law 
itself  produces  the  obligation.  (Pothier  on  Obligations,  p. 
113.)  Therefore,  the  administrator  had  no  cause  of  action  for 
the  money  paid  to  the  brokers  under  void  contracts.  The  de- 
murrers were  properly  sustained  as  to  these  causes  of  action. 

The  plaintiff  also  sued  for  the  delivery  of  certain  shares  of 
stock  which  were  owned  by  his  decedent  and  were  pledged  to 
the  brokers  to  secure  the  payment  of  certain  sums  claimed 
under  the  margin  contracts.     These  shares  were  not  pur- 
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chased  on  margin.  It  is  contended  that  the  right  to  sue  for 
the  return  of  the  money  paid  and  the  cause  of  action  for  the 
pledged  stock  are  not  dependent  one  upon  the  other — that 
the  original  contract  being  void,  stock  pledged  in  support  of 
it  could  be  recovered  as  not  being  held  by  the  pledgee  to 
cover  a  valid  obligation,  and  with  this  contention  we  agree. 
Respondents  argue  that  in  theory  these  actions  were  exactly 
like  Cashman  v.  Root,  89  Cal.  377,  [23  Am.  St.  Rep.  482,  12 
L.  R.  A.  511,  26  Pac.  883],  in  which  the  property  pledged 
as  security  for  payments  on  contract  for  purchase  of  stock 
on  margin  are  held  recoverable  under  the  very  section  we  have 
been  discussing;  that  as  these  suits  depended  upon  the  priv- 
ilege of  bringing  an  action  for  payments  on  a  certain  sort  of 
contract,  the  withdrawal  of  that  privilege  left  the  plaintiff 
without  power  of  recovery  in  these  actions  whatever  his  right 
to  the  return  of  the  pledged  stock  may  be  if  pursued  in  a 
proper  suit.  But  the  complaint  in  each  case  sets  forth  all  of 
the  circumstances  of  the  transactions  between  Sisson  and  the 
defendant  and  prays  judgment  for  the  money  and  the  pledged 
stock.  The  contracts  were  void  when  they  were  made,  and  as 
we  have  held,  the  repeal  of  the  constitutional  right  to  sue  for 
the  money  paid  under  their  terms  did  not  operate  to  give 
validity  to  the  agreements  themselves.  The  stock,  therefore, 
was  pledged  to  secure  advances  to  be  made  on  void  contracts. 
None  of  it  had  been  actually  applied  to  payments  on  such 
contracts  before  the  return  of  the  shares  was  demanded  by 
plaintiff,  and  such  demands  antedated  the  constitutional 
amendment.  The  stock  was,  therefore,  held  without  authority 
of  law  as  supposed  security  for  void  contracts  and  according 
to  the  complaints  in  these  cases  clearly  plaintiff  was  entitled 
to  its  return.  The  demurrers  to  the  causes  of  action  for  re- 
covery of  the  pledged  stock  were  erroneously  sustained. 

The  judgment  is  reversed  with  instructions  to  the  superior 
court  to  permit  amendments  to  the  complaints  in  accordance 
with  the  views  expressed  in  the  foregoing  opinion. 

SHAW,  J.  concurring. — ^I  concur  in  the  judgment  of  re- 
versal. I  agree  with  the  conclusion  that  the  contracts  for  the 
purchase  of  stocks  on  margin,  being  void  under  the  constitu- 
tional provision  existing  at  the  time  said  contracts  were  made, 
were  not  made  valid  by  the  subsequent  amendment  in  effect 
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repealing  the  vitiating  provision.  And  I  agree  that  the  stocks 
pledged  to  secure  these  void  contracts  belonged  of  right  to  the 
pledgor  and  the  plaintiff  is  entitled  to  recover  them.  I 
express  no  opinion  upon  the  proposition  that  the  money  paid 
upon  the  marginal  contracts  cannot  now  be  recovered  back 
by  the  plaintiff. 

Angellotti,  J.,  concurred  with  Justice  Shaw. 


[L.  A.  No.  2952.    In  Bank.— March  30,  1912.] 

In  the  Matter  of  the  Estate  of  ELIAS  J.  BALDWIN,  De- 
ceased, and  In  re  Proceedings  therein  on  Petition  of 
BEATRICE  ANITA  BALDWIN  (otherwise  known  as 
Beatrice  Anita  Tumbull),  a  Minor,  for  Partial  Distribu- 
tion. 

Fbactice — JuET  Trial — When  Couet  Mat  Direct  Verdict. — ^In  a  trial 
by  jnry  the  court  may  direct  the  jury  to  return  a  verdict  for  tho 
defendant,  unless  there  be  substantial  evidence  tending  to  prove  in 
favor  of  the  plaintiff  all  the  controverted  facts  necessary  to  establish 
his  ease.  In  other  words,  a  directed  verdict  is  proper  whenever, 
upon  the  whole  evidence,  the  judge  would  be  compelled  to  set  a  con- 
trary verdict  aside  as  unsupported  by  the  evidence. 

Estate  of  Deceased  Persons  —  Marriage  —  Consent  Followed  bt 
Mutual  Assumption  of  Marital  Bights,  Duties,  and  Obligations 
— ^Insufficient  Evidence  to  Establish  Mabbiagb. — In  a  pro- 
ceeding for  the  partial  distribution  of  the  estate  of  a  testator,  insti- 
tuted by  a  person  claiming  to  be  his  pretermitted  child  and  the 
offspring  of  a  marriage  entered  into,  prior  to  tho  amendment  of  1895 
to  section  55  of  tho  Civil  Code,  by  him  and  her  mother,  by  their 
mutual  consent  under  a  written  contract,  followed  by  their  mutual 
assumption  of  marital  rights,  duties,  and  obligations,  the  evidence 
is  hel^  not  to  show  such  a  mutual  assumption  of  marital  rights, 
duties,  and  obligations  as  was  necessary  to  a  valid  marriage  under 
that  section,  and  that  the  trial  court  properly  instructed  the  jury 
to  that  effect. 

Id. — ^Mabbiagb  at  Common  Law — Living  Together  as  Husband  and 
Wife — Pbesuuftion  of  Mabbiage. — At  common  law  the  ceremony 
of  marriago  was  religious  and  to  a  valid  marriage  such  ceremony 
was  a  prerequisite.  But  where  a  man  and  a  woman  lived  together 
as  husband  and  wife  under  the  namo  of  husband  and  wife,  held 
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themselves  out  to  the  world  as  such,  and  by  their  conduet  to  each 
other  and  to  the  world  thus  established  a  commoui  uniform,  and  un- 
divided repute  that  thej  were  married,  evidence  of  all  this  was 
accepted,  not  as  establishing  a  marriage,  but  as  raising  a  presump- 
tion that  a  marriage  had  taken  place. 

Id. — ^Presumption  of  Marriage  xtkdee  Ck)DS. — In  this  state,  before  the 
codes,  the  common-law  rule  obtained,  and  this  principle  of  the  com- 
mon law  was  placed  in  the  code  and  still  remains  there,  in  the  dec- 
laration that  it  is  a  disputable  presumption  **that  a  man  and  woman 
deporting  themselves  as  husband  and  wife  have  entered  into  a  lawful 
contract  of  marriage."  This  presumption  at  common  law,  as  under 
the  code,  was  disputable,  and  whenever  it  conflicted  with  a  higher 
presumption,  as  a  presumption  of  innocence  where  a  charge  of 
bigamj  was  bftsed  upon  a  marriage  resting  in  cohabitation  and 
repute,  it  fell. 

Id. — Marriage  under  Section  55  or  Civil  Code — ^Living  Togetiiee  as 
Husband  and  Wife  with  Full  Bepute  of  Such  Relation  Essen- 
tial^— Under  section  55  of  the  Civil  Code,  as  it  existed  prior  to  its 
amendment  in  1895,  when  it  declared  that  to  constitute  a  marriage 
consent  first  had  must  be  followed  bj  *'the  mutual  assumption  of 
marital  rights,  duties  or  obligations,"  it  did  not  mean  that  less  in 
the  deportment,  conduct,  and  repute  of  the  parties  was  necessary 
than  had  been  necessary  at  common  law.  All  that  the  common  law 
required  was  still  necessary,  and  there  could  bo  no  such  assumption 
unless  the  parties  lived  together  as  husband  and  wife,  treated  each 
other  in  the  way  usual  with  married  people,  and  so  conducted  them- 
selves as  to  have  full  repute  among  their  intimate  friends  and  asso- 
ciates to  be  husband  and  wife. 

Id. — Consent  Followed  by  Commencement  of  Cohabitation  Not  Suf- 
ficient TO  Establish  Marrla.ge. — To  establish  a  marriage  under 
that  section,  the  consent  of  the  parties,  followed  by  a  mere  com- 
mencement  of  matrimonial  cohabitation,  or  of  the  mutual  assiumpiioa 
of  marital  rights,  duties,  or  obligations,  is  not  sufficient. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  refusing  a  partial  distribution  of  the  estate 
of  a  deceased  person.    James  C.  Rives,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Isidore  B.  Dockweiler,  Hutton  &  Williams,  Walter  B. 
Grant,  and  Walter  L.  McCorkle,  for  Appellant. 

Bradner  W.  Lee,  Gavin  McNab,  Henry  T.  Gage,  W.  I. 
Foley,  Gibson,  Trask,  Dunn  &  Crutcher,  Garret  W.  Me- 
Enemey,  Hull  McClaughry,  James  L.  Bobison,  and  Walter 
Bothchildy  for  Respondents. 
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HENSHAW,  J.— Elias  J.  Baldwin  died,  leaving  a  vast 
estate  which  is  in  process  of  administration  in  the  probate 
court  of  the  county  of  Los  Angeles.  Beatrice  Anita  Baldwin, 
otherwise  known  as  Beatrice  Anita  Tumbull,  appeared  by  her 
guardian  (she  at  that  time  being  a  minor,  though  she  has 
since  attained  her  majority)  and  petitioned  for  partial  dis- 
tribution of  the  estate  to  her  as  a  pretermitted  child  of  de- 
ceased. (Civ.  Code,  sec.  1307.)  A  jury  was  empaneled  to  try 
the  issues  presented  by  this  petition  and  the  opposition  thereto 
filed  by  the  admitted  heirs  at  law,  and,  after  the  taking  of 
voluminous  testimony,  the  trial  judge  withdrew  the  cause 
from  the  consideration  of  the  jury  and  directed  the  jury  to 
return  a  verdict  for  the  contestants,  stating  the  reason  there- 
for to  be  that  "as  matter  of  law  the  evidence  in  this  case  falls 
far  short  of  the  requirements  necessary  to  constitute  a  mar- 
riage." 

The  conditions  under  which  the  course  pursued  by  the  court 
in  this  instance  is  held  to  be  proper  are  defined  by  a  series  of 
uniform  decisions  of  this  court,  to  which  it  will  be  sufficient 
to  make  reference.  The  doctrine  of  scintilla  of  evidence  is 
rejected,  as  it  is  by  the  courts  of  the  United  States.  {Camr- 
mimoners  of  Marion  Co.  v.  Clark,  94  U.  S.  278,  [24  L.  Ed. 
59].)  A  directed  verdict  is  proper,  unless  there  be  substantial 
evidence  tending  to  prove  in  favor  of  plaintiff  all  the  contro- 
verted facts  necessary  to  establish  his  case.  In  other  words, 
a  directed  verdict  is  proper  whenever,  upon  the  whole  evi- 
dence, the  judge  would  be  compelled  to  set  a  contrary  verdict 
aside  as  unsupported  by  the  evidence.  To  warrant  a  court  in 
directing  a  verdict,  it  is  not  necessary  that  there  should.be 
an  absence  of  conflict  in  the  evidence,  but,  to  deprive  the 
court  of  the  right  to  exercise  this  power,  if  there  be  a  con- 
flict, it  must  be  a  substantial  one.  To  the  support  of  these 
incontrovertible  declarations  of  the  law,  we  need  do  no  more 
than  cite  Lacey  v.  Porter,  103  Cal.  597,  [37  Pac.  635] ;  7>ai;« 
V.  CaUforma  St  R.  B.  Co.,  105  Cal.  131,  [38  Pac.  647] ; 
O'Connor  v.  Wiiherby,  111  Cal.  523,  [44  Pac.  227] ;  Los 
Angeles  etc.  Co.  v.  Thompson,  117  Cal.  594,  [49  Pac.  714] ; 
White  V.  Warren,  120  Cal.  322,  [49  Pac.  129,  52  Pac.  723] ; 
Estate  of  Morey,  147  Cal.  495,  [82  Pac.  57];  Estate  of 
ChevalUer,  159  Cal.  161,  [113  Pac.  130]. 

Appellant's  position  and  contention  are  the  following:  Her 
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mother  was  married  to  Elias  J.  Baldwin;  the  marriage  was 
null  in  law,  illegal  and  void,  by  reason  of  the  fact  that  at  the 
time  it  was  contracted  or  entered  into  Elias  J.  Baldwin  was 
the  husband  of  a  living  wife  to  whom  he  had  been  joined  by  a 
solemnized  marriage  (Civ.  Code,  sec.  61) ;  as  the  issue  of  this 
marriage  null  in  law,  she  is  the  legitimate  offspring  of  Elias 
J.  Baldwin  under  the  rule  of  section  1387  of  the  Civil  Code, 
which  declares  that  "the  issue  of  all  marriages  null  in  law, 
or  dissolved  by  divorce,  are  legitimate" ;  she  is  a  pretermitted 
child  of  Baldwin,  entitled  to  share  in  his  estate,  notwith- 
standing the  disposition  of  that  estate  made  by  his  will.  (Civ. 
Code,  sec.  1307.)  Essential  to  the  consideration  of  the  evi- 
dence which  must  be  had,  is  section  55  of  the  Civil  Code,  which 
at  the  time  of  the  asserted  marriage  between  Elias  J.  Baldwin 
and  appellant's  mother,  Lillian  A.  Ashley,  read  as  follows: 
"Marriage  is  a  personal  relation  arising  out  of  a  civil  contract 
to  which  the  consent  of  parties  capable  of  making  it  is 
necessaiy.  Consent  alone  will  not  constitute  marriage.  It 
must  be  followed  by  a  solemnization  or  by  a  mutual  assump- 
tion of  marital  rights,  duties  or  obligations."  Admittedly, 
the  asserted  marriage  between  Baldwin  and  the  mother  of  this 
appellant  was  not  solemnized.  It  is  said  to  have  been  a  mar- 
riage entered  into  by  mutual  consent  under  a  written  contract, 
which  consent  was  followed  by  a  mutual  assumption  of  marital 
rights,  duties,  and  obligations. 

At  the  threshhold,  respondents  deny  the  applicability  of 
this  section  to  the  admitted  facts  in  the  case.  They  insist,  and 
challenge  a  contrary  declaration,  that  there  can  be,  and  could 
have  been  no  marriage  of  any  kind  when  one  of  the  parties 
to  it  was  incapable  of  contracting,  by  virtue  of  the  legal  exist- 
ing marriage;  that  in  terms  section  55  limits  the  application 
of  its  language  to  "parties  capable  of  making  the  civil  con- 
tract" of  marriage,  and  that,  under  the  conceded  facts,  no 
marriage  ever  known  to  common  or  statute  law  could  arise; 
that  when  section  61  of  the  Civil  Code  declares  that  a  subse- 
quent marriage  contracted  under  such  circumstances  is  "ille- 
gal and  void  from  the  beginning,"  the  word  "marriage"  as 
there  used  is  but  a  loose  though  convenient  way  of  expressing 
the  true  meaning,  which  is  that  of  a  "subsequent  attempted 
marriage."  To  this  appellant  makes  answer  that  section  1387 
of  the  Ci^il  Code,  in  declaring  that  the  issue  of  all  marriages 
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null  in  law  are  legitimate,  is  designed  to  meet  precisely  such 
a  case  as  the  one  at  bar,  and  so  to  relieve  the  laws  of  this 
state  from  the  workings  of  the  unjust  rule  which  would  visit 
the  sins  of  the  parents  upon  the  innocent  children.  And  it  is 
said  that  this  view  finds  support  in  Graham  v.  Bennett,  2  Cal. 
503  J  Sharon  v.  Sharon,  75  Cal.  25,  26,  [16  Pac.  345] ;  Blytlte 
v.  Ayres,  96  Cal.  582,  [19  L.  E.  A.  40,  31  Pac.  915] ;  Estate  of 
Gird,  157  Cal.  540,  [137  Am.  St.  Eep.  131,  108  Pac.  499]. 
These  considerations,  however,  may  be  passed  over  without 
determination,  and  the  case  considered  from  the  point  of  view 
most  favorable  to  appellant ;  that  is  to  say,  the  point  of  view 
which  would  hold  the  provisions  of  section  1387  of  the  Civil 
Code  to  be  applicable  to  the  conditions  here  admittedly  exist- 
ing. This  may  be  done,  we  say,  without  impairment  of  the 
rights  of  any  of  the  litigating  parties,  because,  if  there  was 
no  marriage  in  fact  between  E.  J.  Baldwin  and  Lillian  A. 
Ashley,  the  determination  that  section  1387  of  the  Civil  Code 
is  applicable  to  such  a  marriage  as  is  here  asserted,  would 
neither  injure  nor  benefit  appellant  or  respondents. 

We  are  still  further  infiuenced  to  refrain  from  this  con- 
sideration by  reason  of  the  fact  that  to  stop  what  was  becom- 
ing a  public  scandal  and  a  reproach  to  the  state,  the  legis- 
lature, seventeen  years  ago,  amended  section  55  to  read: 
"Consent  alone  will  not  constitute  a  marriage;  it  must  be 
followed  by  a  solemnization  authorized  by  this  code." 

Wherefore,  we  indulge  the  not  unreasonable  hope  that  this 
case  will  prove  the  last  of  a  most  malodorous  brood. 

And  thus  we  are  brought  to  a  consideration  of  the  evidence. 
This  consideration  will  be  had  with  due  regard  to  the  rules  of 
law  governing  conflicts  in  evidence  and  to  the  rights  of  the 
appellant  to  receive  every  reasonable  inference  which  can  be 
drawn  from  substantial  evidence  in  her  favor.  But  it  will 
also  be  had  with  due  recognition  of  the  fact  that  evidence  to 
be  substantial  must  be  humanly  credible. 

From  the  nature  of  the  case,  the  evidence  on  behalf  of 
appellant  could  not  be  and  was  not  her  own.  Substantially 
all  of  the  evidence  was  that  of  her  mother.  That  evidence,  as 
the  attorneys  for  appellant  view  it,  establishes  the  following, 
which  this  court  is  told  it  is  ''bound  to  take  as  true" :  Lillian 
A.  Ashley  (now  by  marriage  Lillian  A.  Tumbull)  is  the 
mother  of  appellant.     She  was  bom  in  1868  in  Vermont. 


Digitized  by 


Google 


476  Estate  of  Baldwin.  [162  Cal. 

Her  father  owned  a  small  stock  farm.  He  died  when  she  was 
about  fifteen  years  old.  She  continued  to  live  on  the  farm 
with  her  mother  for  a  few  years.  She  was  at  all  times  in- 
terested in  race  horses,  and  her  father  received  newspapers 
and  magazines  devoted  to  tnrf  matters.  She  went  to  Boston 
to  be  treated  for  an  injury  to  her  spine,  leaving  her  mother 
still  upon  the  farm.  Her  mother  died  in  1890,  the  daughter 
being  at  that  time  still  in  Boston.  She  was  educated  and  had 
taught  school  in  Vermont,  and  was  keenly  desirous  of  further 
education.  She  waa  of  Puritanical  training  and  tempera- 
ment. She  began  an  innocent  correspondence  with  the  noted 
millionaire  and  breeder  of  race  horses,  Elias  J.  Baldwin,  in  an 
effort  to  secure  a  memento  from  him  of  one  or  another  of  his 
famous  animals.  While  in  Boston  she  was  for  a  time  sup- 
ported, wholly,  or  in  part,  by  a  Mr.  Balch,  a  married  man 
and  a  friend  of  her  deceased  father,  who  paid  over  to  her 
moneys  which  he  owed  for  horses  which  he  had  purchased 
from  either  her  father  or  mother.  Mr.  Balch's  death  cut  short 
this  source  of  income,  and  she  became  dependent  for  her  liv- 
ing upon  her  own  exertions.  She  entered  the  family  of  a  Mr. 
and  Mrs.  Thompson,  people  of  refinement,  living  at  Win- 
chester, near  Boston,  who  had  lost  their  only  child,  a  daughter, 
by  death,  and  who  took  her  in  as  a  companion.  As  a  result 
of  the  innocent,  though  desultory,  correspondence  which  she 
had  conducted  with  Baldwin,  whom  she  had  never  seen,  Bald- 
win called  at  the  Thompson's  in  ,1891,  was  received  by  Mrs. 
Thompson  and  Miss  Ashley,  and  spent  a  few  hours  in  con- 
versation with  them.  He  invited  them  both  to  come  to  Cali- 
fornia and  visit  him,  without  expense  to  them,  at  one  or  another 
of  his  hotels.  Miss  Ashley  was  then  about  twenty-three  years 
of  age,  but  was  ardently  desirous  of  pursuing  her  studies  and 
acquiring  a  higher  education.  Her  ambition  was  to  enter 
Wellesley  College.  AH  this  was  discussed  in  the  conversation 
at  the  Thompson  home,  and  Mr.  Baldwin  spoke  of  his  willing- 
ness to  aid  her  in  procuring  an  education,  and,  indeed,  of  his 
willingness  to  adopt  her  as  his  daughter.  Baldwin  went  away 
and  Miss  Ashley  continued  to  write  to  him  often,  without  re- 
ceiving letters  in  response.  She  spoke  in  these  letters  of  his 
"promise  to  educate  her"  and  of  his  "promise  to  adopt  her." 
These  letters  are  the  outpourings  of  an  innocent  girl's  mind. 
She  had  been  her  father's  pet,  and  she  desired  in  the  same 
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way,  but  only  in  the  same  way,  to  become  the  petted  child  of 
Baldwin.  No  pure  minded  person  can  read  these  letters 
which  are  in  evidence  and  find  in  them  any  indica  of  im- 
morality or  improper  motives. 

She  came  to  California  with  a  Raymond  excursion  party 
and  reached  Los  Angeles.  This  was  on  February  20,  1893. 
She  had  previously  written  to  Baldwin  that  she  waa  coming, 
asking  him  to  meet  her  at  Colton.  He  did  not  meet  her,  but 
subsequently,  while  she  was  in  Los  Angeles,  sent  her  twenty- 
five  dollars  to  make  the  trip  to  San  Francisco  where  he  was. 
She  arrived  in  San  Francisco  upon  the  evening  of  March  2d. 
She  was  met  by  Baldwin,  and  by  him  conducted  to  hia  hotel 
where  she  waa  registered  by  him  as  ''Mrs.  Ashton,  Boston." 
She  was  assigned  to  rooms  above  the  suite  of  apartments 
occupied  by  Baldwin  himself.  Baldwin  showed  her  about  the 
hotel  and  returned  with  her  to  her  rooms.  There  they  talked 
about  sundry  matters,  but,  in  particular,  about  Baldwin's 
desire  that  she  should  permit  him  to  adopt  her,  and  that  she 
should  remain  in  California  as  his  daughter.  She  knew,  or 
at  least  believed,  that  Baldwin  was  a  married  man,  and  knew, 
or  at  least  believed,  that  he  was  the  father  of  grown  daughters. 
Notwithstanding  that  her  letters  to  Baldwin  were  filled  with 
expressions  of  her  desire  that  he  should  adopt  her,  she  de- 
clined his  proposal,  giving  as  a  reason  that  she  had  a  beautiful 
home  in  the  east,  and  her  intention  was  to  return  to  it  to 
finish  her  education.  (She  was  at  that  time  over  twenty-four 
years  of  age,  and  had  no  home  in  the  east,  beautiful  or  other- 
wise, as  she  had  ceased  sometime  previously  to  be  a  member 
of  the  Thompson  household  and  had  been  living  at  a  hotel.) 
Baldwin  kissed  her  affectionately  that  evening  upon  parting. 
They  spent  a  part  of  the  next  day,  March  3d,  in  driving  about 
the  city.  Baldwin  dined  with  her  that  evening  in  her  room, 
after  which  they  went  together  to  the  theater.  After  the 
theater  they  went  to  Baldwin's  suite  of  rooms — ^rooma  where 
Baldwin  told  her  that  he  lived  and  made  his  home.  They  had 
champagne  at  supper,  of  which  they  drank  moderately. 
Baldwin  was  affectionate  and  kissed  her.  She  having  refused 
to  become  his  adopted  daughter,  Baldwin  asked  her  finally 
how  she  would  like  to  marry  an  old  fellow  like  him.  (He 
was  then  sixty-five  years  old.)  He  told  her  that  he  was  all 
alone  in  the  world.    She  had  belieyed  up  to  that  moment  that 
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he  was  a  married  man,  and  so  declared,  saying  to  him,  "Why, 
Mr.  Baldwin,  I  supposed  you  were  married."  He  informed 
her  that  he  was  legally  divorced  and  had  no  one  to  love  him 
or  care  for  him.  He  urged  an  immediate  marriage.  She  de- 
murred. She  insisted  upon  a  marriage  before  a  minister 
or  a  judicial  officer.  He  "argued"  that  a  "marriage  paper" 
made  out  and  signed  by  the  two  of  them  would  be  equally 
binding  and  just  as  good.  So  they  "were  married  there  in 
that  way."  Baldwin  took  some  hotel  stationery,  dated  it 
March  3,  1893,  and  wrote  on  it :  "  'I,  Elias  Jackson  Baldwin, 
do  take  Lillian  Alma  Ashley  to  be  my  lawful  wedded  wife,' 
and  he  signed  it.  And  he  wrote,  'I,  Lillian  Alma  Ashley,  do 
take  Elias  Jackson  Baldwin  to  be  my  lawful  wedded  hus- 
band' and  he  told  me  to  sign  it  and  I  signed  it.  .  .  .  Then  he 
folded  the  paper  and  gave  it  to  me  and  he  said  that  was  just 
as  good  a  marriage  certificate  as  any  minister  could  give  me, 
and  that  I  was  his  wife."  Miss  Ashley  had  come  to  San 
Francisco  \vith  a  suit  case.  This  suit  case,  which  had  con- 
tained her  personal  effects,  was  in  her  room  on  the  floor 
above.  For  this  reason  the  bridal  night  was  spent  there, 
Baldwin  going  to  her  rooms,  carrying  his  nightrobe.  Here  the 
narrative  pauses,  while  we  turn  to  the  consideration  of  the 
evidence  offered  by  respondents. 

Again  we  repeat  that  this  presentation  is  in  full  recognition 
of  the  rule  governing  conflicts  of  evidence.  It  is  not  its  pur- 
pose to  weigh  the  conflict  where  such  conflict  exists.  It  is 
proper,  however,  to  say,  that  in  some  instances  the  testimony 
of  Mrs.  TumbuU  must  be  rejected  as  incredible.  In  all  in- 
stances it  is  necessary  that  the  evidence  be  presented  to  throw 
light  upon  the  second  chapter  to  which  we  will  shortly  come, 
the  chapter  that  deals  with  the  asserted  marriage  relations  of 
these  two  people;  for  we  are  called  upon  to  consider  a  mar- 
riage claimed  by  appellant  to  have  been  effectuated  without 
solemnization,  but  by  a  consent,  followed  by  the  mutual  as- 
sumption of  marital  rights,  duties,  and  obligations.  The 
existence  of  this  marriage  is  denied,  the  assumption  of  the 
marital  rights,  duties,  and  obligations  is  likewise  denied. 
Wherefore,  the  characters  of  the  two  parties  to  the  asserted 
marriage  becomes  an  important  consideration  in  determining 
the  real  nature  of  the  relationship  which  existed  between 
them.     For,  while,  as  has-  been  said,  it  is  contended  upon 
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the  part  of  appellant  that  the  evidence  establishes  that 
Lillian  A.  Ashley  was  a  pure,  innocent,  confiding^  ^rl,  who 
jielded  to  the  embraces  of  Baldwin  solely  in  the  belief  that 
she  was  legally  his  wife,  the  contention  of  respondents  in  this 
regard  is  that  she  was  a  designing  and  mercenary  wanton, 
who  had  been  the  mistress  of  other  men,  one  of  whom,  at  least, 
she  had  blackmailed,  and  that  she  voluntarily  entered  into  a 
fugitive  and  meretricious  relationship  with  Baldwin  thinking 
nothing  of  matrimony,  but  solely  of  money. 

Taking  up  the  life  of  Miss  Ashley  in  1889,  respondents  in- 
troduced evidence  to  show,  and  contend  that  they  have  over- 
whelmingly shown,  the  following  facts:  Miss  Ashley  lived  in 
Boston  in  1889  as  the  mistress  of  Wesley  P.  Balch,  a  horse- 
man. He  died  by  suicide  in  November,  1890.  Being  thus 
thrown  upon  her  resources  she  renewed  her  letter  writing  to 
Baldwin,  which  she  had  allowed  to  flag  or  lapse.  Thus,  in 
March,  1891,  she  writes  to  Baldwin:  "But  when  he  (Balch) 
died,  and  by  his  own  dear  hand  too,  I  shall  never  forget  the 
deep  sorrow  it  has  cast  over  my  life.  Left  alone  in  a  great 
city,  homeless  and  friendless,  no  money,  no  income  now.  .  .  . 
I  have  led  such  a  carefree  dependent  loving  life,  that  to  find 
myself  dependent  upon  my  own  resources  and  alone,  it  nearly 
kills  me.  ...  It  is  impossible  for  me  to  exist  very  long  unless 
I  have  someone  to  love  and  who  in  turn  cares  very  tenderly 
for  me.  .  .  .  But  somehow  I  feel  that  I  wish  we  might 
mutually  agree  and  you  could  love  and  care  for  me  as  he  did 
(but  he  held  my  property).  You  would  be  obliged  to  care 
for  me  with  your  own  property  or  means,  for  I  have  none 
now.  However,  I  would  always  be  an  obedient  girl.  I  should 
mind  you  and  love  you  so  truly  if  you  would  adopt  me  in  this 
manner  as  he  did.  .  .  .  Will  you  adopt  me  in  this  way  and 
care  for  me  with  your  own  money,  pay  all  my  bills  and  love 
me  very  fondly  in  a  nice  manner?  If  so,  I  know  I  shall  be 
very  fond  of  such  a  benefactor."  In  1889  she  wrote  a  letter, 
hereinafter  quoted,  to  Lewis  Leach  of  the  Fair  Grounds  Asso- 
ciation at  Fresno,  California,  a  man  whom  also  she  had  never 
met — a  respectable  elderly  man  of  about  sixty-five  years  of 
age.  She  admits  having  written  this  letter  and  similar  letters 
to  other  horsemen  throughout  the  United  States,  whose  ac- 
quaintance even  she  had  never  made.  She  wrote  a  similar 
letter  to  Baldwin. 
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"28  Union  Park, 
Boston,  Mass.  July  10,  (1889) 
Mr.  Lewis  Leach, 

My  dear  Sir. 

I  was  bom  and  raised  in  Vermont,  love  horses  almost  to 
destraction,  am  20  years  old,  will  be  21  the  11th  of  next  Nov. 
am  alone  in  the  World,  my  own  mistress  and  have  got  to  earn 
my  living  as  am  not  rich  by  any  means.  Saw  your  name  in 
the  Horseman  in  connection  with  the  great  International  Run- 
ning Race,  as  I  want  to  have  a  horse  loving  friend  in  Cal.  to 
secure  me  a  nice  position,  also  further  my  interests  in  various 
ways  so  that  I  can  go  there  in  the  near  future,  I  have  written 
to  you,  My  Eastern  'Prince'  is  Wesley  P.  Balch,  but  as  I  am 
going  to  Cal.  to  live  for  a  while,  shall  need  a  'Count'  on  the 
Pacific  coast.  Now  if  you  are  a  whole  souled  Youth  with  the 
'Ducats'  good  figure,  and  fair  looking  face,  write  me  &  en- 
close Photo,  and  on  receipt  of  same,  will  tell  you  more  about 

Yours  truly. 
Miss  L.  A.  Ashley — 
or  'The  Blonde.' " 

To  Baldwin,  after  the  death  of  Balch,  she  wrote  numerous 
letters,  from  which  the  following  are  extracts:  "You  see  I 
really  have  not  lived  in  Boston  since  Mr.  Balch  died,  am  16 
miles  out  with  a  Widow  lady  &  her  dog.  We  don't  agree  very 
well,  and  I  hate  to  be  dependent  upon  her,  &  I  wish  I  could 
go  back  in  Town  and  take  my  pretty  apartments  in  9  Rutland 
Sq.  again,  and  because  I  cannot  go,  (for  I  have  not  the 
ducats),  I  am  unhappy.  For  I  had  an  income  from  my  prop- 
erty when  Mr.  B.  was  alive.  I  want  to  tell  you  all  my  'woes' 
and  perhaps  you  might  make  me  very  happy.  I  guess  I 
should  hug  you  if  you  was  here,  and  did  make  me  happy. 
But  as  long  as  you  are  not  I  can  say  so,  eh.  Please  write  on 
receipt  of  this.  .  .  .  You  said  in  one  of  your  letters  that 
would  try  to  be  my  friend  and  see  that  I  do  not  want  for 
anything.  Please  then  let  me  go  back  to  my  pretty  rooms 
and  girlish  carefree  life  again,  for  I  am  so  weary  of  this 
place.  Will  youT  I  will  send  you  a  nice  letter  every  week 
and  then  when  you  do  come  east  next  summer,  you  will  find 
a  happy  Girl  to  greet  you  in  Boston,  Mass.  Will  you  adopt 
me  this  way,  and  care  for  me  with  your  own  money,  pay  all 
my  bills  and  Love  me  very  fondly  in  a  nice  manner,  if  so 
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I  know  I  shall  be  very  fond  of  such  a  Benefactor.  .  .  .  How- 
ever, by  yonr  letters  I  really  believe  you  to  be  a  Gentleman 
of  Honor,  and  so  nice  that  I  can't  help  caring  for  you.  The 
most  stubborn  wills  can  be  won  by  love.  ...  I  have  thought 
that  if  I  were  to  go  back  to  Town  to  my  Rooms  it  might  not 
be  wise  unless  I  could  find  some  way  of  accounting  for  my 
means  of  Support  for  People  know  I  lost  my  Property  by 
Mr.  Balch's  death,  at  least  they  know  it  in  Rutland  Sq.  I 
might  find  rooms  in  some  other  nice  Christian  family  or 
Perhaps  board  to  some  Hotel,  or  else  say  I  had  unearthed  a 
rich  Uncle  in  California,  who  was  going  to  adopt  me  when 
He  came  East  this  commin  Summer.  I  will  leave  you  to 
suggest,  and  I  will  always  obey  you.  ...  I  have  not  been 
myself  at  all,  because  am  cared  for  as  a  little  child,  not 
capable  of  taking  care  of  myself,  and  no  wonder  I  drank 
Chloral  last  April  and  tried  to  drown  myself.  You  would 
do  the  same  or  more,  if  you  were  only  a  girl  surrounded  by 
a  lot  of  old  'gone  by'  Society  Ladies,  who  were  lecturing  you 
to  death  by  their  tongues  if  they  ever  saw  a  Gentleman  speak 
to  you,  now  a  spirited  girl  like  I,  objects  to  being  always  kept 
down  in  this  way  and  never  have  a  Gentleman  friend,  so  this 
time  I  just  run  away,  and  my  sole  object  was  to  run  right 
to  your  arms  and  ask  peace  and  Protection.  But  my  money 
gave  out,  a'nd  I  could  not  go  on  without  the  Ducats,  so  have 
waited  for  you  so  patiently  as  my  only  Hope  from  being  taken 
back  to  Boston.  ...  Oh  if  only  you  could  telegraph  me  the 
money  to  come  to  you.  I  would  be  in  San  Francisco  as  fast 
as  steam  could  fetch  me.  ...  I  ran  away  from  Boston  Aug. 
5th  to  Homellsville,  N.  Y.,  left  there  two  days  later  for  Rich- 
mond, Va.,  stopped  over  Sunday  in  Harrisburg,,  Pa.,  staid 
at  the  Commonwealth  Hotel,  told  Mr.  Russ,  the  Prop'r  that 
had  run  away  from  home,  and  was  going  to  Richmond,  Va., 
that  my  funds  had  given  out,  etc.,  but  would  like  to  stop 
over  Sunday  as  I  do  not  believe  in  travelling  on  the  Sabbath 
if  one  can  possibly  avoid  it.  I  suppose  my  laughing  girlish 
way  won  him  over,  and  he  asked  me  if  I  was  running  away 
to  meet  my  Lover  to  get  married.  I  only  laughed,  and  thought 
my,  if  he  only  knew  how  the  old  ladies  that  support  me  keep 
me  from  having  one  single  lover,  he  would  not  be  guilty  of 
asking  such  a  question  as  that.  When  I  came  away  1  done  a 
very  naughty  thing  I  realize  now,  for  I  told  him  if  I  did  not 
CLXII  Cal.— 1« 
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send  him  the  money,  $4.50  in  three  weeks.,  to  charge  my  Ex- 
penses to  yon.  Now  am  I  not  a  frand!  But  my  dear  old 
Pet,  yon  see  I  thought  I  should  have  a  chance  to  get  to 
'Frisco'  before  then,  and  with  a  *Hug  and  Kiss'  fix  it  all 
right  with  you.  But  such  is  life  so  do  not  blame  me  too 
hard,  will  youT  I  enclose  the  bill  to  you  now.  Please  write  me 
soon  and  direct  to  my  own  name,  No.  9  Rutland  Sq.,  Boston. 
Send  me  the  ticket  or  money  and  I  will  surely  come  to  you. 
Lovingly  Yours,  Lillian  A.  Ashley."  All  this  and  much  more 
was  before  she  had  ever  seen  Baldwin.  Subsequent  to  his 
visit  at  the  home  of  the  Thompsons  she  wrote  as  follows: 
"Hope  all  your  business  will  go  to  suit  you,  and  you  wont 
forget  me  and  my  Wants  again.  I  shall  think  of  you  all  the 
time  now  and  dream  of  you  too  I  am  afraid.  I  am  going  in 
Town  to  meet  a  young  lady  and  go  shopping  in  the  morning, 
and  Mr.  and  Mrs.  T.  will  go  up  to  the  mountains  for  three 
days.  Now  don't  you  wish  you  had  stayed.  Write  soon. 
With  a  Hug  and  Kiss,  Lillie.  Please  write  something  of  your 
former  intentions  of  adopting  me  if  I  pleased  you  and  your 
wife,  etc.,  make  it  read  nice  and  write  me  all  the  impressions 
you  had  of  'Yours  truly.'    Lovingly  Yours,  L.  A.  A." 

There  are  many  more  similar  outpourings  of  this  Puritani- 
cally innocent  mind,  but  these  will  sufSce  as  exemplars,  and 
wc  turn  to  another  of  her  life  phases.  In  May,  1892,  she  met 
Colonel  Pope,  and  as  a  result  of  this  meeting,  or  of  this  and 
subsequent  meetings,  she  received  from  him  through  his  at- 
torney, who  was  a  witness  in  the  case,  large  sums  of  money. 
Her  explanation  is  that  Pope  lured  her  to  a  bed  room  under 
pretense  of  taking  her  to  a  respectable  private  lunch  room, 
and  attempted  a  rape  upon  her;  that  he  failed  utterly  in  his 
wicked  design  and  deeply  repented  of  it;  that  he  was  a  very 
philanthropic  man,  and,  actuated  by  the  combined  motives  of 
philanthropy  and  remorse,  he  forced  money  from  time  to 
time  upon  her — ^money  which  she  was  reluctant  to  receive, 
and  which  at  times  she  refused  to  receive.  Upon  the  other 
hand,  her  own  letters,  over  the  authenticity  of  which  there 
cannot  be  the  slightest  doubt,  disclose  and  declare  with  nau- 
seating circumstantiality  of  detail,  that  she  was  the  mistress 
of  Pope,  had  willingly  submitted  to  his  embraces,  and  there- 
after had  instituted  a  system  of  blackmail,  so  that  Pope  called 
to  his  aid  his  attorney,  who,  with  a  detective,  effected  an 
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arrangement  with  Miss  Ashley,  whereby  she  was  to  be  paid 
two  hundred  dollars  per  month  if  she  would  not  annoy  Pope 
by  writing  to  him  (Pope  being  a  married  man  with  a  family 
of  children)  and  would  keep  away  from  Boston.  In  receipt 
of  an  income  from  this  source,  she  left  the  Thompson  home 
and  established  herself  in  a  hotel  in  Boston,  explaining  to  the 
Thompsons  that  a  millionaire  "up  the  Hudson''  had  become 
enamored  of  her  and  engaged  to  her  and  was  giving  her 
money  on  condition  that  she  travel.  It  is  to  W.  A.  Redding, 
the  attorney  for  Pope,  that  she  expressed  her  desire  to  go 
to  California,  and  it  was  he  that  gladly  gave  her  the  money. 
She  is  thus  living  upon  the  fruits  of  Pope's  unsolicited  bount}', 
or  upon  the  blackmail  which  she  wrung  from  him,  when  she 
entered  into  her  marriage  contract  with  Baldwin.  And  here 
we  may  anticipate  the  future  narrative  to  make  a  statement 
which  will,  of  course,  occasion  not  the  slightest  surprise.  The 
written  contract  was  never  produced.  The  explanation  of  its 
non-production,  however,  is  surprising.  Baldwin,  as  we  have 
seen,  gave  it  to  her,  but  a  day  or  two  after  asked  her  to  give 
it  to  him,  which  she  did,  he  saying  that  "girls  were  so  careless 
about  such  things,"  and,  of  course,  she  never  saw  it  there- 
after. And,  to  finish  this  outline,  it  should  be  said  that  Bald- 
win was  sixty-five  years  of  age,  with  daughters  grown-up  and 
married,  and  one  of  them  a  grandmother,  with  his  home  in 
San  Francisco,  where  lived  his  wife,  married  by  a  church 
ceremony,  and  known  to  the  world  to  be  his  wife.  Baldwin's 
own  reputation  as  a  libertine,  if  not  national,  was  certainly 
more  than  local,  and  there  is  evidence  that  Miss  Ashley  knew 
this,  though  as  Mrs.  Tumbull  she  unhesitatingly  denies  this 
fact,  as  it  may  be  said,  she  denies  nearly  every  other  fact  or 
circumstance  which  may  be  thought  to  weigh  against  her. 

The  story  of  the  assumption  of  marital  rights,  duties,  and 
obligations  following  the  marriage  contract  entered  into  at 
midnight  of  March  3d  next  follows.  The  two  slept  in  the 
rooms  assigned  to  Miss  Aahley  as  "Mrs.  Ashton,"  not  even 
in  the  apartments  of  Baldwin  which  he  had  declared  to  be 
his  "home";  had  breakfast  in  the  woman's  room  next  morn- 
ing and  later  in  the  day  went  to  a  gallery  where  she  was 
photographed.  That  night  he  again  slept  with  her  in  her  room 
and  on  the  5th,  6th,  or  7th  of  March,  the  bride  being  unable 
to  name  the  date  with  more  particularity,  he  left  her  aod 
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went  to  Bakersfield  alone.  During  this  period  but  one  person 
is  declared  to  have  seen  them  together  in  her  room,  and  that 
person  an  unknown  negro  waiter  who  served  their  breakfast. 
She  was  still  registered  as  "Mrs.  Ashton."  Her  explanation 
of  this  is  that  the  secrecy  was  maintained  at  Baldwin's  request. 
On  March  8th  she  went  alone  to  Los  Angeles  and  herself 
registered  at  the  Westminster  Hotel  as  "Miss  L.  A.  Ashley, 
Boston,  Mass."  IVo  days  later  Baldwin  joined  her  at  the 
hotel.  They  lunched  together  in  the  public  dining  room  and 
took  a  train  for  San  Diego.  They  arrived  at  San  Diego  on 
March  10th  and  Baldwin,  there,  did  the  registering.  The 
registration  was  "E.  J.  Baldwin  and  Daut."  They  were  as- 
signed adjoining  rooms,  whether  connecting  or  not  she  did 
not  remember,  but  they  slept  together  at  night.  Three  days 
were  spent  in  driving  about  the  city.  The  only  person  whom 
she  recalls  having  met  at  the  hotel  was  Mr.  Babcock,  the  pro- 
prietor. She  says  that  Mr.  Baldwin  introduced  Mr.  Bab- 
cock to  her  as  Mrs.  Baldwin,  notwithstanding  the  fact  that 
the  register  showed  them  as  father  and  daughter.  And  once 
more,  anticipating  for  a  moment,  it  may  be  said  that  Mr. 
Babcock  testifies  that  he  was  introduced  to  her  by  Baldwin 
as  his  daughter  and  that  in  a  seduction  suit  which  Miss  Ash- 
ley subsequently  brought  against  Baldwin  she  caused  the 
deposition  of  Mr.  Babcock  to  be  taken,  and  it  was  taken,  for 
the  express  purpose  of  showing  that  Baldwin  had  so  intro- 
duced her  as  his  daughter,  and  that  the  register  showed  this 
precise  fact.  Leaving  San  Diego  upon  March  12th  and  travel- 
ing together  to  Los  Angeles,  Baldwin  left  her  at  the  depot 
and  told  her  to  proceed  to  the  Oakwood  Hotel  at  Santa  Anita 
and  there  register  as  Miss  Ashley.  The  Oakwood  Hotel  was 
owned  by  Baldwin,  was  near  one  of  his  home  places,  the  great 
Santa  Anita  Ranch,  where  lived  one  of  his  married  daughters, 
Clara  Stocker  with  her  husband.  Miss  Ashley  went  to  the 
hotel  and  so  registered.  The  next  day  she  was  one  of  a  'Hbus 
party,"  which  was  driven  from  the  hotel  to  the  grounds  and 
private  residence  of  Mr.  Baldwin  a  mile  away.  She  there 
saw  Mr.  Baldwin  and  went  driving  with  him.  During  all  of 
the  time  that  she  remained  at  the  Oakwood  Hotel,  which  was 
from  March  13th  until  April  19th,  Baldwin,  admittedly,  in 
the  daytime  was  domiciled  at  his  home  upon  the  ranch.  He 
was  never  r^^tered  at  the  Oakwood  Hotel,  where  in  a  single 
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room  and  registered  as  'Miss  L.  A.  Ashley''  was  his  trusting, 
confiding  and  Puritanical  wife.  She  asserts  in  contrariety  to 
the  testimony  of  every  other  witness  that  Baldwin  came  to  the 
Oakwood  Hotel  at  night  and  slept  with  her.  She  does  not 
assert  that  any  human  being  knew  this,  even  her  brother,  who 
occupied  an  adjoining  room.  Every  other  witness  at  the  trial 
with  any  knowledge  of  the  facts,  including  the  then  lessee  and 
manager  of  the  hotel,  swore  that  Baldwin  never  in  his  life 
spent  a  night  in  a  room  at  the  hotel.  Be  this  as  it  may,  and 
accepting  Mrs.  Turnbull's  statement  that  he  did  so  spend  the 
nights  with  her  there,  indisputably  the  visits  were  furtive  and 
clandestine.  Upon  April  19th,  Baldwin  having  departed  some 
days  prior  thereto,  Miss  Ashley  left  the  Oakwood  Hotel  and 
with  her  brother  went  to  San  Francisco  and  to  the  Baldwin 
Hotel.  Here  again  she  registered  as  Miss  L.  A.  Ashley,  or 
Lillian  A.  Ashley.  She  testifies  that  she  occupied  Baldwin's 
suite  at  the  hotel.  The  evidence  of  the  manager  is  that  the 
hotel  books  showed  an  assignment  to  her  of  a  room  upon  an- 
other floor.  However  this  may  be,  she  names  but  two  persons 
who  ever  saw  her  in  those  rooms,  an  unnamed  and  undis- 
coverable  negro  servant,  and  George  Baldwin,  son-in-law  of 
E.  J.  Baldwin  and  husband  of  his  daughter  Anita.  She  and 
Baldwin  breakfasted  and  dined,  she  says,  in  his  rooms,  while 
she  took  her  luncheon  in  the  main  dining  room  at  a  table  where 
sat  her  brother,  Anita,  Baldwin's  daughter,  George  Baldwin, 
her  husband,  Henry  E.  Highton,  Baldwin's  attorney,  and 
Mrs.  Highton,  his  wife.  With  the  single  exception  of  George 
Baldwin,  who  admittedly  was  fully  aware  that  Baldwin  had 
a  wife  living  in  a  home  upon  California  street  in  San  Fran- 
cisco, Mrs.  TumbuU  does  not  assert  that  during  her  entire 
stay  at  the  hotel  any  one  of  these  persons  with  whom  she  sat 
at  the  table  ever  knew  her  other  than  as  Lillian  Ashley.  She 
thus,  and  under  these  conditions  of  life,  remained  in  the  hotel 
from  April  20th  until  about  May  17th.  A  few  days  before 
the  last  named  date  she  says  she  overheard  the  name  of  ''Mrs. 
Baldwin"  mentioned  by  Anita  and  later  by  another  woman. 
She  asked  Baldwin  about  it  and  he  told  her  he  was  married 
and  not  divorced.  She  at  once  broke  off  all  relations  with 
him  and  became  ill.  Upon  May  17th  Baldwin  left  for  the 
east.  Immediately  thereafter  she  was  told  to  vacate  her 
rooms.     She  did  so  upon  the  26th  of  May,  1893,  and  went 
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east  in  pursuit  of  Baldwin.  She  found  him  upon  the  St. 
Louis  race  track  and  obtained  from  him  forty  dollars.  With 
this  she  went  to  Boston  to  see  Colonel  Pope.  She  was  turned 
over  to  James  E.  Wood,  a  detective  in  his  employ.  He  ar- 
ranged with  her  that  if  she  would  go  back  to  California  and 
live  there  for  a  year  without  annoying  Pope  he  would  witliin 
a  year  buy  her  a  home  in  Los  Angeles  for  two  thousand  dol- 
lars in  return  for  a  full  release  to  Pope  from  all  her  claims 
and  demands.  She  gave  the  release  and  received  the  home. 
She  was  with  child,  which  was  born  December  27,  1893,  and 
the  paternity  of  this  child  was  charged  upon  Baldwin.  Sub- 
sequently she  brought  a  suit  for  seduction  against  him  in 
which  a  vast  amount  of  documentary  evidence,  consisting  of 
her  letters  to  Baldwin  and  Wood  and  W.  A.  Redding,  Pope's 
attorney,  and  to  others  were  introduced.  She  failed  in  this 
action.  The  judge  who  tried  that  case,  and  the  court  room 
clerk,  testified  to  the  genuineness  of  these  letters  and  to  their 
having  been  introduced  in  evidence  without  demur  or  question 
of  their  genuineness  upon  her  part,  though  at  the  present  trial 
whenever  such  a  document  appears  to  be  damaging  she  un- 
hesitatingly pronounces  it  a  forgery.  Many  of  these  letters,  of 
course,  bear  the  file  marks  of  the  court  upon  the  former  trial. 
To  fill  in  this  outline  which  has  been  given  of  her  testimony 
as  to  the  assumption  of  marital  rights,  duties,  and  obligations, 
nothing  need  be  added  to  the  period  from  the  3rd  of  March 
to  the  12th  of  March,  when  she  reached  the  Oakwood  Hotel. 
The  general  course  of  life  of  herself  and  Baldwin  there  has 
been  described  according  to  her  own  testimony.  The  only 
persons  whom  she  named  as  having  any  knowledge  of  the  as- 
serted marital  relations  while  she  was  at  the  Oakwood  Hotel 
were  her  brother,  whose  deposition  taken  in  the  seduction 
case,  which  deposition  in  this  case  he  declares  to  be  the  truth, 
entirely  negatives  her  assertion ;  a  Mr.  Risner,  who  is  dead,  a 
Mr.  Stevens,  who  is  dead,  and  Mr.  and  Mrs.  Pox,  tourists  from 
"somewhere  in  Wisconsin,"  who  could  not  be  located,  a  ^Mr. 
Lopez,  who  denied  that  he  had  ever  been  introduced  to  her 
at  all,  or  that  he  had  even  known  her  as  Mrs.  Baldwin,  two 
women,  neither  friends  nor  associates  of  Baldwin,  and  finally 
Mrs.  Stocker,  Baldwin's  married  daughter,  herself  a  grand- 
mother. Upon  the  trial  of  this  action  Mrs.  Tumbull's  testi- 
mony was  given  at  intervals  and  consumed  much  time  in  the 
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taking.  Asked  concerning  her  meeting  with  Mrs.  Stocker  at 
the  Oakwood  Hotel  and  whether  Mrs.  Stocker  spoke  to  her 
"as  she  would  to  a  mother,"  Mrs.  Tumbnll  replied  that  she 
did  not,  adding,  "I  think  she  very  likely  thought  I  was  Miss 
Ashley."  Mrs.  Stocker,  of  course,  knew  of  the  existence  of 
the  legally  and  ceremoniously  wedded  Mrs.  Baldwin,  but  a  few 
days  lat^  Mrs.  TumbuU  testified  that  Baldwin  had,  in  fact, 
introduced  her  to  Mrs.  Stocker  as  his  wife,  and  that  at  a  din- 
ner party  given  in  her  honor,  Mrs.  Stocker  leaned  over  and 
whispered  to  her  "Mother."  Mrs.  Stocker  denies  all  this  ab- 
solutely. This  covers  the  matrimonial  relationship  at  the  Oak- 
wood  Hotel.  At  the  Baldwin  Hotel  during  the  time  of  her 
last  residence  there,  George  Baldwin,  a  cousin  of  E.  J.  Bald- 
win, and  husband  of  his  daughter,  who  knew  the  true  Mrs. 
Baldwin  intimately  and  had  lived  at  her  home  for  months, 
testified  that  Baldwin  introduced  Miss  Ashley  to  him  as  his 
wife.  He  says:  "He  (E.  J.  Baldwin)  asked  me  to  say  noth- 
ing in  regard  to  the  introduction  he  gave  me.  I  says,  'How 
is  that,  haven't  you  got  a  wife?'  And  he  says,  'Yes,  but  you 
can  have  as  many  as  you  want  if  you  know  how  to  manage 
it/  I  says,  'That  is  a  new  one  on  me;  you  can  do  that  in 
Utah,  but  not  in  California.'  He  says,  'Don't  say  anything 
about  it,  George,'  and  walked  away."  Another  witness,  Stew- 
art by  name,  said  that  he  had  met  her  with  Baldwin  in  the 
corridor  of  the  hotel  and  Baldwin  had  introduced  her  as  his 
wife.  He  was  not  sufficiently  well  acquainted  with  Baldwin 
to  know  at  that  time  that  Baldwin  had  a  legal  wife.  Some 
other  witnesses  of  similar  character  offered  like  testimony. 
The  explanation  lies,  perhaps,  in  the  evidence  given  by  one 
of  them,  Wheatfield,  who  said  he  thought  that  Mrs.  Tumbull 
was  one  of  the  women  Baldwin  had  introduced  to  him  as  his 
wife.  Wheatfield  declared  that  Baldwin  had  introduced  so 
many  women  to  him  as  his  wife  that  he  had  "got  himself  mixed 
up  so  on  Mr.  Baldwin's  ladies  that  I  would  not  stand  here  on 
oath  and  swear  to  any  of  them.  ...  as  to  being  his  wife  or 
not  his  wife.  .  .  ;  He  had  a  manner  of  introducing  them  that 
way." 

During  the  period  of  time  of  this  asserted  matrimonial  re- 
lationship she  was  in  receipt  of  and  receipted  for  moneys  from 
Colonel  Pope  in  the  name  of  Lillian  Ashley.  During  this 
time  she  wrote  for  and  received  four  hundred  dollars  from 
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Pope  to  make  a  trip  to  Australia,  for  it  appears  that  Pope 
was  quite  willing  to  pay  the  larger  price  for  the  greater  dis- 
tance. It  is  uncontroverted  that  wherever  and  whenever  she 
was  called  upon  to  write  her  name  she  wr^te  it  Lillian  Ash- 
ley. In  the  seduction  suit  which  she  subsequently  brought 
against  Baldwin  and  wherein  she  charged  him  with  "soliciting 
and  importuning  her  to  have  sexual  intercourse  with  him, 
and,  by  means  of  artifice  and  promises,  inducing  her  so  to  do," 
from  the  beginning  to  the  end,  in  all  of  the  explanations, 
examinations,  and  cross-examinations  touching  the  false 
promises  which  led  to  the  seduction,  there  is  not  one  word  of 
this  asserted  marriage.  Moreover,  in  the  letters  which  she 
wrote  to  Wood,  Pope's  detective,  at  a  time  when  she  thought 
that  Wood  would  aid  her  in  her  prospectiv^  seduction  suit 
against  Baldwin,  letters  of  a  most  extraordinarily  intimate 
character,  letters  urging  that  Pope  deny  his  intimacy  with 
her,  and  that  she  would  do  the  same,  for  fear  of  the  injurious 
effect  which  the  truth  would  have  upon  her  case  against  Bald- 
win, nowhere  is  there  the  slightest  intimation,  much  less  claim, 
of  a  marriage  contract  or  a  marriage  relationship. 

The  law  governing  the  consideration  of  evidence  offered  to 
support  a  marriage  such  as  is  here  contended  for,  merits  pre- 
sentation. But  from  the  very  simplicity  and  uniformity  of 
that  law,  the  presentation  may  be  brief.  At  common  law  the 
ceremony  of  marriage  was  religious  and  to  a  valid  marriage 
such  ceremony  was  a  prerequisite.  But  where  a  man  and  a 
women  lived  together  as  husband  and  wife  under  the  name  of 
husband  and  wife,  held  themselves  out  to  the  world  as  husband 
and  wife,  and  by  their  conduct  to  each  other  and  to  the  world 
thus  established  a  common,  uniform,  and  undivided  repute  that 
they  were  married,  evidence  of  all  this  was  accepted,  not  as 
establishing  a  marriage,  but  as  raising  a  presumption  that  a 
marriage  had  taken  place.  The  law  was  influenced  to  this 
end  because  it  always  inclines  to  believe  in  fair  dealing  rather 
than  foul,  it  presumes  innocence  and  not  guilt,  it  prefers  to 
recognize  a  relationship  held  out  to  the  world  as  honest  to  be 
honest  rather  than  dishonest,  and  it  leans  to  the  legitimacy 
of  children.  In  this  state  before  the  codes  the  common  law 
rule  obtained,  and  this  principle  of  the  common  law  was 
placed  in  the  code  and  still  remains  there,  in  the  declaration 
that  it  is  a  disputable  presumption  "that  a  man  and  woman 
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deporting  themselves  as  husband  and  wife  have  entered  into 
a  lawful  contract  of  marriage."  (Code  Civ.  Proc,  sec.  1963, 
subd.  30.)  This  presumption  at  common  law,  as  under  the 
code,  was  disputable,  and  whenever  it  conflicted  with  a  higher 
presumption,  as  the  presumption  of  innocence  where  a  charge 
of  bigamy  was  based  upon  a  marriage  resting  in  cohabitation 
and  repute,  it  fell.  {Case  v.  Case,  17  Cal.  598;  White  v. 
White,  82  Cal.  427,  [7  L.  R.  A.  799,  23  Pac.  276] ;  People  v. 
Beevers,  99  Cal.  286,  [33  Pac.  844].)  We  need  not  be  at 
length  to  point  out  the  requisites  of  conduct,  deportment,  de- 
meanor, and  repute  necessary  at  the  common  law  to  supply 
evidence  from  which  the  presumption  of  marriage  could  arise. 
The  subject  is  elaborately  discussed  in  White  v.  White,  82 
Cal.  427,  [7  L.  R.  A.  799,  23  Pac.  276],  and  the  common  law 
authorities  cited.  The  opinion  of  Lord  Westbury  in  Camp- 
bell V.  Campbell,  L.  R.  1  Sc.  &  Div.  App.  200,  211,  is  quoted 
to  the  following  effect:  "Cohabitation  as  husband  and  wife 
is  a  manifestation  of  the  parties  having  consented  to  contract 
such  relation  inter  se.  It  is  holding  forth  to  the  world  by  the 
manner  of  daily  life,  by  conduct,  demeanor  and  habit,  that 
the  man  and  woman  who  live  together  have  agreed  to  take 
each  other  in  marriage  and  to  stand  in  the  mutual  relation  of 
husband  and  wife;  and  when  credit  is  given  by  those  among 
whom  they  live,  by  their  relatives,  neighbors  and  acquaint- 
ances, to  these  representations,  and  their  continued  conduct, 
then  habit  and  repute  arise  and  attend  upon  the  cohabitation. 
The  parties  are  holden  and  reputed  to  be  husband  and  wife; 
and  the  law  of  Scotland  accepts  this  combination  of  circum- 
stances as  evidence  that  consent  to  marry  has  been  lawfully 
interchanged.  Probably,  therefore,  in  the  correct  expression 
of  the  law,  it  would  be  more  proper  to  say  that  cohabitation 
with  habit  and  repute  is  a  mode  of  proving  the  fact  of  mar- 
riage— rather  than  a  mode  of  contracting  marriage."  And 
this  court  declares  it  to  be  "well  settled  that  the  repute  which, 
with  cohabitation,  will  be  proof  of  marriage,  must  be  uniform 
and  general,  not  divided  and  singular.  If  repute  lacks  uni- 
formity and  is  divided,  then  such  repute  cannot  prove  a 
marriage."  In  the  later  case  of  Quackenbush  v.  Sivortfiguer, 
136  Cal.  149,  [68  Pac.  590],  it  is  repeated:  "It  may  be  said 
that  the  law  is  elementary  that  the  repute  which,  with  co- 
habitation, will  be  proof  of  marriage,  must  be  uniform  and 
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general,  and  not  divided  and  singular,  and  cannot  be  estab- 
lished, except  by  the  open,  undisguised,  and  undoubted  acts 
of  the  parties  which  are  visible  to  outsiders."  So  much  for 
the  governing  principles  of  the  common  law.  The  code  sec- 
tion did  not  modify  the  requirements  of  the  common  law. 
When  it  declared  that  to  constitute  a  marriage  consent  first 
had  must  be  followed  by  "the  mutual  assumption  of  marital 
rights,  duties  or  obligations"  it  did  not  mean  that  less  in  the 
deportment,  conduct  and  repute  of  the  parties  was  necessary 
than  had  been  necessary  at  common  law.  All  that  the  com- 
mon law  required  was  still  necessary.  The  subject  is  reviewed 
in  Sharon  v.  Sharm,  79  Cal.  633,  [22  Pac.  26,  131],  and, 
while  holding  to  the  requirements  of  the  common  law  as  here 
set  forth,  it  is  added:  "But  certainly,  if  consent  and  consum- 
mation by  sexual  intercourse  were  sufScient  to  constitute  mar- 
riage at  common  law,  it  clearly  appears  to  have  been  the  in- 
tention of  our  legislature  to  change  that  rule  and  require 
something  more.  At  common  law,  and  under  statutes  author- 
izing marriage  by  consent,  without  formal  ceremony,  if  the 
parties  agree  presently  to  take  each  other  for  husband  and 
wife,  and  from  that  time  live  together  professedly  in  that  re- 
lation, proof  of  these  facts  is  held  to  be  sufficient  to  constitute 
marriage.  Certainly  nothing  less  than  this  can  be  held  to  be 
sufficient  under  the  latter  clause  of  section  55.  There  must 
be  evidence  sufficient  to  show  that  they  assumed  the  relations 
of  husband  and  wife,  which  calls  for  the  same  degree  of  proof, 
if  cohabitation  be  depended  upon,  as  was  required  at  common 
law  to  establish  the  marriage."  In  Hinckley  v.  Ayres,  105 
Cal.  357,  [38  Pac.  735],  the  matter  is  thus  succinctly  summed 
up :  "There  is  no  need  here  of  discussing  the  law  of  marriage 
without  solemnization,  or  the  question,  What  constitutes  a 
'mutual  assumption  of  marital  rights,  duties  or  obligations  T' 
within  the  meaning  of  section  55  of  the  Civil  Code.  The  law 
on  that  subject  is  sufficiently  settled  for  the  purposes  of  the 
case  at  bar  in  Sharon  v.  Sharon,  79  Cal.  633,  [22  Pac.  26, 
131] ;  White  v.  White,  82  Cal.  427,  [7  L.  E.  A.  799,  23  Pac. 
276] ;  KUburn  v.  Kilburn,  89  Cal.  46,  [23  Am.  St.  Rep.  447, 
26  Pac.  636] ;  People  v.  Beevers,  99  Cal.  286,  [33  Pac.  844], 
and  other  cases.  There  is  no  such  assumption  unless  the 
parties  live  together  as  husband  and  wife,  treat  each  other 
'in  the  usual  way  with  married  people,'  and  so  conduct  them- 
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selves  as  to  have  full  repute  among  their  intimate  friends  and 
associates  to  be  husband  and  wife."  And  to  the  like  effect 
may  be  cited  In  re  Brisumlter,  72  Cal.  107,  [13  Pac,  164] ; 
Harron  v.  Harron,  128  Cal.  308,  [60  Pac.  932] ;  In  re  Jessup, 
81  Cal.  408,  [6  L.  R.  A.  594,  21  Pac.  976,  22  Pac.  742]. 

When  to  what  has  been  disclosed  as  the  conduct  and  life  of 
these  parties  in  the  brief  months  during  which  the  marriage 
relationship  must,  if  it  existed,  be  established  by  this  open 
and  undivided  repute,  it  is  remembered  that  Baldwin's  lawful 
wife  was  living  in  San  Francisco,  that  in  his  wide  circle  of 
intimate  friends  and  associates  no  one  was  presented  to  this 
supposititious  wife,  that  she  herself  never  represented  or 
claimed  herself  to  be  his  wife,  that  for  him  to  have  done  so 
would  have  been  to  declare  himself  guilty  of  the  crime  of 
bigamy,  and  that  in  the  communities  where  their  fugacious 
and  furtive  intrigue  was  carried  on  it  could  not  have  been 
possible  for  the  repute  of  their  marriage  even  to  have  existed, 
much  less  to  have  become  uniform,  general,  and  undivided, 
because  the  very  persons  who  alone  could  have  established 
such  repute  knew  of  the  existence  of  Baldwin's  legal  wife,  and 
would  have  known  that  the  pretensions  of  another  were  ill- 
founded,  (and  repute  to  be  repute  must  be  believed,)— can  it 
be  said  that  any  review  of  this  evidence  is  either  needful  or 
desirable?  To  declare  that  the  holy  state  of  matrimony  is 
shown  by  this  low,  lecherous  liason,  this  clandestine  commerce, 
compounded  of  concupiscense  and  cupidity,  would  be  to  the 
mind  of  woman  as  abhorrent  as  to  the  mind  of  man  it  is  pre- 
posterous, and  we  express  our  accord  with  the  declaration  in 
the  brief  of  attorneys  for  respondents,  that  "to  deny  the  trial 
court  the  right  to  direct  a  verdict  in  such  a  case  and  upon  the 
facts  here  proved  would  be  to  deny  it  the  right  to  retain  its 
self-respect." 

Lest  it  may  be  thought  to  have  been  overlooked  through  in- 
advertence, one  other  contention  of  appellant  deserves  brief 
consideration.  It  is,  in  effect,  that  the  law  requires  only  a 
commencement  of  matrimonial  cohabitation,  of  the  mutual  as- 
sumption of  marital  rights,  duties,  or  obligations,  and  that 
once  the  commencement  has  been  made  the  marriage  is  com- 
plete; that  this  commencement  need  not  be  public,  nor  need 
the  matrimonial  cohabitation  continue.  This  is  but  a  euphem- 
istic way  of  declaring  that  if  a  man  and  woman,  however 
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secretly,  consent  to  take  each  other  as  husband  and  wife,  and 
follow  that  consent  by  a  single  secret  act  of  sexual  intercourse, 
the  marriage  is  complete.    The  same  argument  was  advanced 
in  Sharon  v.  Sharon,  and  was  met  and  answered  in  the  follow- 
ing language:   "The  contention  of  the  respondent  is  thus  ex- 
pressed in  her  brief:   'We  repeat,  the  first  mutual  act,  be  it 
of  sexual  commerce  or  the  assumption  of  any  other  right,  duty 
or  obligation,  of  the  marital  relation,  after  the  execution  of 
the  written  contract  of  marriage,  instantly  establishes  the 
relation  of  husband  and  wife/     The  exigencies  of  her  case 
drive  her  to  this  position.    If  it  cannot  be  upheld,  the  con- 
clusion reached  by  the  court  below  must  inevitably  be  wrong. 
Let  us  see  to  what  this  would  lead  us.    It  means,  supposing  a 
case,  that  where  a  couple  are  associated  together  in  the  mere- 
tricious relation  of  man  and  mistress,  and  in  the  habit  of 
meeting  occasionally,  solely  for  the  purpose  of  gratifying  their 
passions,  while  so  connected  they  consent,  no  matter  how  in- 
formally, to  marry,  and  thereafter  continue  to  live  precisely 
as  before,  the  mere  fact  that  sexual  intercourse,  under  such 
circumstances,  follows  after  the  consent  amounts  to  a  mutual 
assumption  of  marital  rights,  duties  and  obligations,  and  from 
that  time  they  are  husband  and  wife.    It  means,  therefore, 
that,  in  some  cases  at  least,  this  requirement  of  the  statute 
amounts  to  nothing.    It  means  that  a  couple  may  consent  to 
marry,  may  live  precisdy  as  if  they  are  unmarried  and  their 
relations  meretricious;  to  the  world  they  may  appear  to  be 
unmarried,  and  their  children,  if  they  have  any,  appear  to 
be  bastards;  if  they  conclude  to  violate  their  'consent'  to 
marriage,  they  may  go  their  ways;  that  they  were  husband 
and  wife  cannot  be  proved,  and  their  children  are  bastlirds 
indeed.    We  cannot  so  far  reflect  upon  the  law-making  power 
as  to  hold  thai  such  was  their  intention" 
The  decree  appealed  from  is  affirmed. 

Angellotti,  J.,  Shaw,  J.,  Lorigan,  J.,  Melvin,  J.,  and  Beatty, 
C.  J.,  concurred 

Behearing  denied* 
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[Sac.  No.  1920.    In  Bank.— April  1,  1912.] 

In  the  Matter  of  the  Guardianship  of  ELSIE  ANNA  FOR- 
RESTER, a  Minor;  COOVER  W.  FORRESTER,  Con- 
testant and  Appellant;  ANNIE  I.  WOLLAM,  Petitioner 
and  Respondent. 

0UABJ>IAN6HIP   OF   MlNOK— PREFXBENTIAL  BlGHT   OF   PABSNT — PRESUMP- 

TiOTf  OP  CoMrETEXCT. — Under  scetion  1751  of  the  Codo  of  Civil 
Procedure,  it  is  tbo  duty  of  the  court  to  appoint  the  father  or  mother 
of  a  minor  child  under  the  age  of  fourteen  years  as  its  guardian,  if 
such  parent  is  found  by  the  court  competent  to  discbargo  the  duties 
of  guardianship;  and  inasmuch  as  the  presumption  of  law  is  in 
favor  of  competency,  the  section  is  to  be  construed  as  if  it  read  that 
the  father  or  mother  is  to  be  appointed  if  not  found  by  the  court 
incompetent. 

Id. — Competent  Father  Preferred  to  Grandmother. — ^Where  the  father 
is  competent,  he  is  entitled  to  letters  of  guardianship  in  preference 
to  the  grandmother,  even  though  the  court  may  find  that  the  child's 
health  and  welfare  would  be  promoted  by  granting  guardianship  to 
the  grandmother. 

Id. — ^WiLUPUL  Failure  to  Matotain  Not  Proof  of  Incompetency.— The 
willful  failure  of  a  father  to  maintain  his  child,  although  it  may 
be  shown  as  one  of  the  items  of  evidence  bearing  upon  the  question 
of  his  competency,  is  not  the  same  thing  as  incompetency,  and  will 
not  support  a  conclusion  to  that  effect. 

Id. — ^Evidencb — Finding  Not  Supported. — The  finding  that  the  father 
of  the  child  in  question  had  willfully  failed  to  support  it  is  held  not 
to  be  supported  by  the  evidence. 

Id. — ^Voluntary  Support  of  Child  by  Grandparents — ^Acquiescence 
BY  Father. — In  view  of  the  provision  of  section  208  of  the  Civil 
Code,  that  a  "parent  is  not  bound  to  compensate  the  other  parent,  or 
a  relative,  for  the  voluntary  support  of  his  child,  without  an  agreement 
for  compensation,"  the  acquiescence  of  a  father  in  the  voluntary 
support  of  his  child  by  its  grandparents  cannot  be  construed  as  a 
willful  failure  by  him  to  support  it,  within  the  meaning  of  subdi- 
vision 4  of  section  246  of  the  Civil  Code. 

Id. — Finding  of  Fact  Placed  Among  Conclusions  of  Law. — A  finding 
may  be  regarded  as  one  of  fact  even  though  mistakenly  placed 
among  the  conclusions  of  law,  but  this  cannot  be  done  where  it 
appears  that  the  alleged  finding  was  a  conclusion  drawn  by  the  court 
from  the  facts  previously  found;  and  such  facts  do  not,  as  matter  of 
law,  support  it. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  appointing  a  guardian  of  the  person  of  a 
minor.    C.  W.  Norton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

R.  W.  Dodge,  for  Appellant. 

H.  R.  McNoble,  and  A.  V.  Scanlan,  for  Respondent 

SLOSS,  J. — ^The  respondent,  Annie  I  Wollam,  applied  for 
appointment  as  guardian  of  the  person  of  the  minor  above 
named.  The  petitioner  was  the  maternal  grandmother  of  the 
minor,  the  mother  being  dead.  The  amended  petition  of  re- 
spondent alleged  that  appellant,  the  father  of  the  minor,  was 
not  a  fit  and  proper  person  to  be  appointed  guardian,  and 
was  incompetent  to  act  as  such.  Appellant  answered,  deny- 
ing his  incompetency,  and  asking  that  he  be  appointed 
guardian. 

The  court  below  found  as  facts  that  the  minor  was,  and 
had  been  for  fifteen  months  prior  to  the  commencement  of  the 
proceeding,  under  the  care  of  and  solely  supported  by  re- 
spondent and  her  husband;  and  that  appellant,  having  the 
ability  so  to  do,  had  willfully  failed  and  neglected  to  main- 
tain said  minor  and  to  provide  her  with  the  common  neces- 
saries of  life.  Prom  these  facts  it  drew  the  conclusion  of  law 
that  the  appellant  is  not  a  fit  and  proper  person  to  be  ap- 
pointed guardian  of  said  minor  child,  and  is  incompetent  to 
act  as  such.  Judgment  was  accordingly  entered  directing 
that  letters  be  issued  to  respondent.  The  contestant,  Coover 
W.  Forrester,  appeals  from  this  judgment. 

The  minor  was  of  the  age  of  nineteen  months  when  this 
proceeding  was  instituted.  Under  the  provisions  of  section 
1751  of  the  Code  of  Civil  Procedure,  it  is  made  the  duty  of 
the  court  to  appoint  the  father  or  mother  of  a  minor  child 
under  the  age  of  fourteen  years,  if  such  parent  is  "found  by 
the  court  competent  to  discharge  the  duties  of  guardianship." 
Inasmuch  as  the  presumption  of  law  is  in  favor  of  compe- 
tency, "the  section  is  to  be  construed  as  if  it  read  that  the 
father  or  mother  is  to  be  appointed  if  not  ifound  by  the  court 
incompetent."  {In  re  CamjAell,  130  Cal.  380,  [62  Pac.  613].) 
Accordingly,  where  the  father  is  competent,  he  is  entitled  to 
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letters  of  guardianship  in  preference  to  the  grandmother,  even 
though  the  conrt  may  find  that  the  child's  health  and  welfare 
would  be  promoted  by  granting  guardianship  to  the  grand- 
mother. {Guardianship  of  Salter,  142  Cal.  412,  [76  Pac. 
51].)  In  a  case  like  this,  the  primary  subject  of  inquiry  is, 
then,  the  competency  of  the  parent  applying  to  act  as  guard- 
ian. If  found  competent,  he  or  she  must  be  appointed  as 
against  a  more  distant  relative  or  a  stranger.  To  this  rule 
there  appears  to  be  no  exception  except  that  declared  by  sub- 
division 4  of  section  246  of  the  Civil  Code.  Under  that  sec- 
tion, a  parent  forfeits  the  right  of  guardianship  if  he  "know- 
ingly or  willfully  abandons,  or  having  the  ability  so  to  do, 
fails  to  maintain  his  minor  child  under  the  age  of  fourteen 
years  .  .  ." 

In  the  case  at  bar  the  court  found  that  the  appellant  had 
willfully  failed  to  maintain  the  child,  though  able  to  do  so. 
It  did  not  find  as  a  fact  that  he  was  not  competent  to  act  as 
guardian.  His  incompetency  was  declared  to  follow  as  a  con- 
clusion of  law  from  the  facts  found.  A  finding  may,  to  be 
sure,  be  regarded  as  one  of  fact  even  though  mistakenly 
placed  among  the  conclusions  of  law.  But  this  cannot  be 
done  where  it  appears  that  the  alleged  finding  was  a  conclusion 
drawn  by  the  court  from  the  facts  previously  found,  and  such 
facts  do  not,  as  matter  of  law,  support  it.  {People  v.  Reed, 
81  Cal.  77,  [15  Am.  St.  Rep.  22,  22  Pac.  474] :  Geer  v.  Sibley, 
83  Cal.  4,  [23  Pac.  220] ;  Savivgs  &  L.  Soc.  v.  Burnett,  106 
Cal.  540,  [39  Pac.  922] ;  Ntles  v.  City  of  Los  Angeles,  125  Cal. 
572,  [58  Pac.  190] ;  People  v.  McCue.  150  Cal.  195,  [88  Pac. 
899].)  Such  is  the  situation  here.  The  only  finding  of  fact 
affecting  the  father's  right  to  letters  is  that  he  has  willfully 
failed  to  maintain  his  child.  The  failure  to  provide  may,  no 
doubt,  be  shown  as  one  of  the  items  of  evidence  bearing  upon 
the  question  of  competency.  But  it  is  not  the  same  thing  as 
incompetency,  nor  does  it,  in  and  of  itself,  require  a  conclu- 
sion that  the  parent  is  incompetent.  The  past  failure  of  a 
parent  to  provide  for  his  child  may  well  co-exist  with  a  present 
ability  to  fully  discharge  all  the  duties  of  guardianship.  The 
judgment  appealed  from  cannot,  therefore,  be  sustained  on 
the  ground  of  the  appellant's  incompetency. 

This  would,  however,  be  immaterial  if  the  finding  that  the 
appellant  had  willfully  failed  to  support  his  child  were  sup- 
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ported  by  the  evidence.  As  has  been  said,  such  failure  for- 
feits the  parent's  claim  of  guardianship.  But  we  think  the 
testimony  introduced  was  not  sufficient  to  justify  a  finding 
of  such  forfeiture.  The  parent's  right  to  the  custody  and 
control  of  his  child  should  not  be  taken  from  him  except  upon 
a  clear  showing  of  delinquency  on  his  part. 

The  child  was  bom  in  January,  1909,  at  Hanf ord.  In  May, 
1909,  the  child's  mother  returned  with  it  to  the  home  of  her 
parents  (one  of  whom  is  the  respondent),  at  Stockton.  The 
appellant  at  this  time  went  to  Texas.  In  October,  1909,  he 
came  to  Stockton,  and  lived  with  his  wife  and  child  in  apart- 
ments. In  the  interval,  the  grandparents  had  supported  the 
child,  th^  appellant  fiumishing  only  a  small  amount  of  money. 
After  three  or  four  weeks,  the  wife  again  went  to  the  home 
of  her  parents,  taking  her  child  with  her.  In  April,  1910,  she 
died.  During  all  of  this  period,  from  October  or  November, 
1909,  to  April,  1910,  and  until  the  commencement  of  the  pro- 
ceedings, in  June,  1910,  the  child  was  entirely  supported  by 
its  grandparents,  the  appellant  furnishing  nothing  for  its  sup- 
port. The  appellant  himself  was  in  poor  health,  but  the  testi- 
mony was  such  as  to  justify  the  conclusion  that  he  had  the 
ability  to  earn  enough  to  provide  for  the  child.  But  the 
testimony  of  all  parties  agreed  to  the  point  that  the  grand- 
parents had  voluntarily  supported  the  child,  and  that  neither 
of  them  had  ever  asked  the  father  to  contribute.  It  was  also 
shown  (though  this  would  perhaps  be  important  only  if  there 
were  a  claim  that  the  appellant  had  abandoned  the  child),  that 
he  had,  from  time  to  time,  visited  the  child  at  the  home  of  its 
grandparents,  and  had  been  deterred  from  further  visits  by 
warnings  not  to  enter  the  house. 

Section  208  of  the  Civil  Code  provides  that  "a  parent  is  not 
bound  to  compensate  the  other  parent,  or  a  relative,  for  the  vol- 
untary support  of  his  child,  without  an  agreement  for  compen- 
sation .  .  ."  In  view  of  this  provision,  we  think  the  severe 
penalty  of  forfeiture  of  parental  rights  should  not.  be  visited 
upon  a  father  who  has  merely  permitted  other  relatives  to 
voluntarily  support  his  child,  where  the  child  is  properly 
cared  for,  and  no  request  for  contribution  has  been  made. 
In  such  case  the  interests  of  the  child  have  suffered  no  injury, 
and  the  father  has  violated  no  legal  duty  to  the  relatives  who 
have  assumed  the  maintenance  of  the  child.    His  acquiescence 
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in  their  voluntary  acceptance  of  this  burden  does  not  consti- 
tute a  willful  failure  to  support,  within  the  meaning  of  sub- 
division 4  of  section  246  of  the  Civil  Code.  The  case  is  cer- 
tainly no  stronger  than  it  would  have  been  if  the  appellant 
had  agreed  with  the  grandparents  that  they  should  have  and 
rear  the  child.  In  that  event,  the  father  might  have  reclaimed 
his  child  at  any  time,  even  though  the  grandparents  had  ex- 
pended money  in  its  support.  {Matter  of  Oalleher^  2  Cal. 
App.  364,  [84  Pac.  352],  and  cases  cited.) 

For  these  reasons,  the  judgment  must  be  reversed,  and  the 
proceeding  remanded  for  a  new  trial.  The  appellant  asks 
that  the  court  below  be  directed  to  grant  letters  to  him.  This 
cannot  be  done,  because  the  issue  as  to  his  competency  has  not 
been  disposed  of,  and  this  issue  must  be  determined  by  the 
trial  court. 

The  judgment  is  reversed. 

Angellottti,  J.,  Shaw,  J.,  Melvin,  J.,  Lorigan,  J.,  and  Hen- 
ihaw,  J.y  concurred. 


[8.  P.  No.  5790.    Department  One. — April  2,  1W2.] 

JONES  &  LAUGHLIN  STEEL  COIVIPANY,  Respondent,  v. 
ABNER  DOBLE  COMPANY,  Appellant. 

Pleading — Goods  Sold  and  Deuvebed— Denial  of  Deuveet  ot  "All" 
or  Materials. — In  an  action  for  goods  sold  and  delivered  a  denial 
of  an  allegation  in  the  complaint  that  the  plaintiff  delivered  "all** 
of  the  materials  sued  for  is  insufficient  and  is  equivalent  to  an 
admission  that  substantially  all  were  delivered. 

Fd. — ^Materials  Furnished  fob  Buildings — Findings— Specifications 
Not  Agreed  to  Be  Furnished. — In  an  action  to  recover  for  certain 
building  material  sold  and  delivered,  to  be  used  in  certain  build 
ings  to  be  erected  by  the  defendant  according  to  plans  and  drawings 
prepared  by  the  plaintiff,  the  findings  that  tho  plaintiff  did  not 
agree  to  furnish  specifications  for  the  buildings,  and  that  the  plans 
and  drawings  furnished  were  approved  by  tho  defendant,  are  held 
to  be  supported  by  the  evidence. 

Ip. — Time  fob  Delivery — Beasonable  Time— Findings.. — Upon  a  review 
of  the  evidence  it  is  held,  that  the  plaintiff  did  not  agree  to  deliver 
the  materials  in  question  at  any  stated  time,  and  that  an  intimar 
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tion  contained  in  one  of  its  letters,  during  the  negotiations  of  the 
parties  respecting  the  work,  as  to  the  length  of  time  it  would  take 
to  furnish  them,  was  a  mere  estimate  and  not  a  promise  to  deliver 
within  such  time;  and  that  as  no  time  was  expressed,  the  plaintiff 
had  a  reasonable  time  to  make  the  deliveries. 

Id.— Wabeantt  of  Carrtino  Capacity  of  Floors — Evidence. — The 
finding  that  there  was  no  contract  or  warranty  by  the  plaintiff  that 
the  floors  of  the  building  in  question  would  bear  any  specified  weight 
is  held  to  be  supported  bj  the  evidence,  which  showed,  in  effect, 
that  the  general  plans  sent  to  the  plaintiff  by  the  defendant,  who 
for  many  years  had  been  engaged  in  heavy  steel  manufacture  and 
professed  to  do  the  work  of  engineers  therein,  although  they  had 
marked  thereon  the  weights  to  be  carried  on  the  floors,  gave  the 
sizes  of  the  supporting  beams  for  the  floors,  and  beams  of  those 
sizes  were  furnished. 

Id. — ^Breach  of  EmiRE  Contract — Action  for  Bsasonablb  Value  of 
Goods  Delivered. — One  who  has  failed  to  perform  a  substantial  and 
material  part  of  an  entire  contract  to  erect  a  building  or  to  sell 
property  for  a  price  to  be  paid  when  he  has  fully  performed  his 
obligation,  cannot  maintain  an  action  technically  on  the  contract 
for  the  price,  but  he  may  in  a  proper  action  recover  the  reasonable 
value  of  the  goods  delivered  to  and  retained  by  the  buyer. 

Id. — Action  for  Price — ^Ihhaterial  Variations  from  Contract — De 
DUCTIONS  FOR  DEFECTS. — ^If  the  plaintiff  suing  for  the  value  or  the 
price,  has  endeavored  in  good  faith  to  perform  his  part  of  the 
agreement,  and  has  substantially  performed,  but  there  are  unim- 
portant defects  arising  from  accident  or  inadvertence,  and  which  do 
not  defeat  or  materially  change  the  object  of  the  contract,  he  may 
recover  the  price,  less  the  damage  caused  by  the  defects. 

APPEAL  from  a  judjonent  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Campbell,  Metson,  Drew,  Oatman  &  MacKenzie,  and  J.  C. 
Campbell,  for  Appellant. 

Albert  J.  Dibblee,  and  Alex.  G.  Eells,  for  Respondent. 
• 

SHAW,  J. — This  is  an  action  to  Tecover  the  sum  of 
$27,641.21,  alleged  to  be  due  as  the  reasonable  value  of  certain 
building  material  sold  and  delivered  by  plaintiflP  to  the  defend- 
ant at  its  request.  The  materials  were  to  be  used  by  the  de- 
fendant in  the  construction  of  certain  buildings  upon  its  land. 
Plaintiff  also  claimed  a  lien  therefor  upon  the  land  and  build- 
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ing  and  certain  other  lien  claimants  were  made  parties 
defendant.  The  appeal  is  by  the  Abner  Doble  Company  alone. 
The  only  dispute  is  in  relation  to  the  sum  for  which  judgment 
was  given,  and  the  liens  and  the  other  claims  are  not  material 
to  our  consideration  of  the  case. 

The  complaint  alleges  the  following  facts:  In  1906  the 
defendant  ordered  from  plaintiff,  whose  place  of  business  was 
Pittsburg,  Pennsylvania,  all  the  structural  steel,  metal  window 
frames,  sash,  doors,  and  wire  glass  and  other  metal  material 
required  for  a  warehouse,  a  forge  shop,  and  a  lavatory,  to  be 
erected  by  defendant  according  to  plans  and  drawings  pre- 
pared and  to  be  prepared  by  plaintiff,  based  on  general  sug- 
gestions in  letters  and  certain  outline  or  preliminary  plana 
theretofore  written  and  furnished  by  defendant.  Plaintiff 
prepared  the  plans  and  they  were  sent  to  and  approved  by 
defendant.  No  price  or  specific  time  for  delivery  was  agreed 
upon.  It  was  agreed  that  payment  was  to  be  made  thirty  days 
after  date  of  shipment,  with  the  privilege  to  defendant  of  six 
months'  additional  time  by  giving  notes  due  in  that  time  at 
five  per  cent  annual  interest.  Plaintiff  furnished  the  materials 
ordered.  The  reasonable  value  of  that  used  in  the  warehouse 
is  $19,176.33,  of  which  $3819.80  was  paid.  That  used  in  the 
forge  shop  was  worth  $10,323.80,  of  which  $21.84  was  paid. 
That  used  in  the  lavatory  was  worth  $1982.72,  none  of  which 
was  paid.  The  total  balance  unpaid  was  $27,641.21,  all  of 
which  was  past  due.  In  pursuance  of  the  agreement  for  credit 
some  notes  were  given  by  defendant  to  plaintiff,  which  plain- 
tiff tendered  for  such  disposition  as  the  court  deemed  proper. 

The  answer  of  the  Abner  Doble  Company  admits  that  a  con* 
tract  was  made  between  said  defendant  and  plaintiff  for  the 
furnishing  of  the  materials  alleged.  It  avers  as  a  counterclaim 
that  it  was  agreed  that  plaintiff  would  draw  and  furnish  to 
defendant  "all  the  detailed  plans  and  specification^'  for  the 
aforementioned  buildings,  that  the  said  plans  and  specifica- 
tions were  to  be  for  "a  good,  first-class,  substantial  steel 
framed  building,  of  suflBcient  strength  to  carry,  on  one  half  of 
the  second  floor  of  the  warehouse,  a  weight  of  five  hundred 
pounds  to  the  square  foot,  and  on  the  other  half  one  hundred 
and  fifty  pounds  to  the  square  foot'';  and  that  all  said  ma- 
terial was  to  be  delivered  by  the  plaintiff  in  San  Francisco, 
in  condition  for  placing  in  said  buildings,  the  material  for  the 
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warehouse  to  be  delivered  between  August  1,  1906,  and 
October  15,  1906,  and  that  for  the  forge  shop  on  or  about 
September  13,  1906.  It  then  avers  that  plaintiff  did  not  de- 
liver said  materials  until  eight  months  after  the  times  agreed 
upon  as  aforesaid ;  that  the  building,  as  planned  by  plaintiff, 
and  the  material  as  constructed  by  plaintiff  was  not  strong 
enough  to  carry  the  weights  above  mentioned ;  that  the  doors 
were  not  made  as  planned,  or  of  good  material  and  could  not 
be  used  in  the  buildings,  and  that  by  reason  of  these  breaches 
of  the  contract  the  defendant  has  suffered  damage,  to  wit: 
from  deprivation  of  the  use  of  said  buildings  during  the  delay 
in  completion  thereof  caused  by  said  delay  in  shipment,  in  the 
sum  of  sixteen  thousand  dollars ;  by  reason  of  the  insufficient 
strength  of  the  building,  in  the  sum  of  ten  thousand  dollars; 
by  reason  of  defective  doors,  in  the  sum  of  three  thousand 
dollars;  in  all,  twenty-nine  thousand  dollars. 

The  answer  also  denies  that  plaintiff  delivered  "all"  of  the 
materials  agreed  upon.  This  is  an  insufficient  denial  and  is 
equivalent  to  an  admission  that  substantially  all  were  de- 
livered. The  omission  of  a  single  rivet  or  bolt  would  satisfy 
the  denial.  There  is  a  denial  that  the  value  exceeds  $16,982.71, 
but  it  is  conceded  that  the  proof  was  sufficient  to  support  the 
findings  on  this  point.  The  principal  points  relied  on  by 
appellant  relate  to  the  counterclaim,  under  the  claim  that  the 
findings  thereon  are  contrary  to  the  evidence. 

The  court  found  that  the  plaintiff  did  not  agree  to  furnish 
"specifications"  for  the  buildings,  but  only  plans  and  draw- 
ings ;  that  the  plans  and  drawings  were  prepared  by  plaintiff 
and  were  sent  to  and  approved  by  the  defendant;  that  no 
specific  time  was  agreed  on  for  the  deliveries,  except  that  they 
were  to  be  furnished  as  speedily  as  circumstances  would  per- 
mit ;  that  plaintiff  substantially  performed  its  contract,  except 
that  there  were  certain  minor  defects,  for  which  allowance 
was  made.  As  to  these  the  findings  are  that  the  value  of  the 
material  furnished,  less  payments  thereon,  was,  for  the  ware- 
house, $15,300.98;  for  the  forge  shop,  $10,301.96,  and  for  the 
lavatory  $1982.72,  making  the  total  $27,585.66.  The  minor 
errors  in  the  warehouse  material  caused  defendant  to  expend 
$964.14,  and  it  would  cost  $140  to  remedy  the  defects  in  the 
doors.  Deducting  the  $1104.14  for  these  defects  the  balance 
remaining  is  $26,481.52,  for  which,  with  interest,  judgment 
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was  given.  The  court  also  found  that  plaintiflE  agreed  to 
furnish  no  plans  or  drawings  for  the  buildings,  other  than 
working  plans  showing  the  details  of  the  erection  and  con- 
struction of  the  material  which  plaintiflP  was  to  furnish,  and 
that  plaintiff  did  not  agree  that  the  plans  it  prepared  should 
provide  a  second  floor  strong  enough  to  bear  five  hundred 
pounds,  or  one  hundred  and  fifty  pounds,  to  the  square  foot, 
or  any  other  weight;  that  only  such  portion  of  the  material 
to  be  furnished  by  plaintiff  was  to  be  fabricated  by  plaintiff 
as  might  be  necessary  to  enable  the  defendant  to  conveniently 
and  in  the  usual  manner  erect  the  same  upon  its  lot,  and  that 
there  was  no  agreement  that  all  the  material  was  to  be  framed 
by  plaintiff.  It  is  claimed  that  these  findings  are  not  sustained 
by  the  evidence. 

1.  There  is  no  evidence  that  specifications  were  to  be  fur- 
nished by  the  plaintiff.  The  evident  on  the  subject  related 
to  plans  and  detail  drawings,  and  they  were  furnished. 

2.  The  plans  and  drawings  were  sent  to  defendant  long 
before  the  material  was  furnished,  and  they  were  either  ex- 
pressly approved,  or  received  without  objection,  and  acted 
on  by  defendant,  after  full  opportunity  to  ascertain  their 
character.  The  only  objection,  if.it  can  be  called  such,  which 
is  called  to  our  attention,  was  made  in  a  letter  written  several 
months  after  the  plans  and  drawings  were  received  by  defend- 
ant and  after  they  had  been  repeatedly  examined  by  its 
officers  in  charge  of  the  work.  The  finding  that  the  plans  and 
drawings  were  approved  by  defendant  is  amply  supported  by 
the  evidence. 

3.  With  respect  to  the  alleged  agreement  as  to  time  of 
deliveries  there  is  some  conflict.  We  must  take  that  most 
favorable  to  the  plaintiff,  because  it  is  presumed  that  the  trial 
court  did  so.  In  May,  1906,  Abner  Doble,  as  agent  for 
defendant,  had  a  conversation  with  Qeddes,  who  was^a  special 
agent  of  plaintiff  for  the  sale  of  a  different  kind  of  material 
from  that  sold  to  defendant  by  plaintiff.  Doble  said  his 
company  was  making  designs  for  a  warehouse  and  forge  shop 
to  be  erected  on  its  lot.  Geddes  requested  that  when  it  got 
its  plans  ready  the  defendant  would  place  its  order  for  the 
fabricated  steel  and  iron  work  with  plaintiff,  suggesting  that 
plaintiff's  engineers  could  assist  in  arriving  at  the  con- 
structional details.    No  contract  or  agreement  was  made  bc- 
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tween  them.  The  testimony  of  Abner  Doble,  as  to  there  being 
a  parol  contract  between  himself  and  Geddes  at  that  time, 
is  contradicted  in  all  essential  particulars  by  Qeddes.  It 
mnst  therefore  be  disregarded.  The  contract  between  the 
parties  was  made  by  the  interchange  of  letters  and  telegrams. 
These  begin  with  a  letter  of  June  14,  1906,  from  defendant  to 
plaintiff.  It  inclosed  blue  prints  of  a  foundation  plan,  a 
cross-section  of  the  elevation  and  some  details  of  second  floor 
construction  for  the  proposed  warehouse.  It  stated  that 
defendant  desired  a  plain,  thoroughly  substantial  steel-frame 
building  to  carry  a  weight  of  five  hundred  pounds  a  square 
foot  on  one  part  of  the  second  floor  and  one  hundred  and  fifty 
pounds  a  square  foot  on  the  remainder.  It  gave  many  par- 
ticulars as  to  the  proposed  building  and  stated  that  "what  we 
desire  to  secure  from  you  is  the  entire  steel  frame  construc- 
tion of  the  building,  with  the  roof  trusses,  doors  and  windows, 
as  outlined,"  and  it  asked  an  answer  "at  the  earliest  possible 
moment,  as  to  just  when  you  can  make  shipment  of  this 
building,"  saying  further,  "as  this  is  our  main  warehouse 
building,  it  is  imperative  that  shipment  should  be  made  at  an 
early  date,"  and  that  "we  would  appreciate  drawings  from 
you  just  as  soon  as  possible."  The  general  style  and  the  angles 
and  details  of  construction  were  left  to  the  plaintiff's  engin- 
eers, and  their  suggestions  and  comments  were  solicited.  This 
letter  was  written  in  pursuance  of  suggestions  made  in  the 
conversation  between  Doble  and  Geddes  in  May.  On  July 
7th  plaintiff  answered,  inclosing  a  blue  print  showing  "our 
suggestions  regarding  this  work"  and  asking  approval.  On 
June  26th  defendant  sent  plaintiff  drawings  showing  the 
design  for  the  proposed  forge  shop,  with  an  explanatory  letter 
requesting  that  plaintiff's  engineers  "work  out  a  type  of 
building"  for  it,  and  that  plaintiff  state  the  price  and  time 
of  delivery  of  the  materials..  This  was  not  received  by  plain- 
tiff imtil  about  July  11th.  In  the  mean  time  defendant  wrote 
again,  inclosing  blue  prints  showing  the  windows  and  doors 
of  the  forge  shop.  In  this  letter  defendant  said:  "We  trust 
that  you  will  be  able  to  get  out  the  designs  for  these  buildings 
promptly,  so  that  we  can  get  prompt  shipment  on  the  same," 
and  asked  plaintiff  to  send  detail  drawings  immediately,  so 
that  defendant  could  have  the  foundation  done  at  once,  "as  we 
are  now  working  on  same."    On  July  12th  defendant,  having 
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received  plaintiflfs  letter  of  July  7th  inclosing  suggested  plans, 
sent  plaintiff  this  telegram :  "How  quick  can  you  ship  ware- 
house building.  Crane  runway  already  shipped.  How  soon 
forge  building.  Must  have  immediately  drawings  showing 
placing  foundation  bolts."  To  this  on  July  13th,  plaintifiF 
by  wire  answered  "Could  begin  shipment  warehouse  building 
six  weefas,  complete  twelve  weeks.  Could  begin  shipment  f oige 
building  eight  weeks,  complete  fourteen  weeks.  Drawing 
showing  foundation  bolts  can  be  sent  promptly  upon  receipt  of 
advice  that  we  are  to  proceed  with  work."  To  the  latter  de- 
fendant, by  wire,  replied,  July  13th:  "Enter  order  rush  work 
on  warehouse  and  forge  buildings.  Anticipate  promised  ship- 
ment if  possible.  Send  immediately  drawing  showing  founda- 
tion bolts  and  necessary  information  to  build  foundation. 
Work  on  foundation  delayed  for  this  information."  Plaintiff 
on  July  13th  wrote  defendant,  referring  to  the  telegrams  and 
saying :  "We  have  made  a  careful  canvass  of  the  matter.  The 
best  we  think  we  can  do  for  the  warehouse  would  be  to  begin 
shipment  in  about  six  weeks  and  complete  in  about  six  weeks 
thereafter.  For  the  forge  building,  we  could  begin  shipment 
in  about  eight  weeks  and  complete  in  about  six  weeks  later. 
.  .  .  From  a  careful  canvass  of  the  conditions  now  existing  we 
do  not  think  they  would  justify  a  quicker  promise  than 
above."  On  July  26th  plaintiff  forwarded  to  defendant  draw- 
ings of  foundation  plans  for  warehouse  and  forge  shop  and 
general  design  for  forge  shop.  On  August  3d  it  sent  detail 
plans  of  window  frames  and  sash.  On  August  17th  defendant 
sent  to  plaintiff  plans  for  an  alteration  consisting  of  a  lavatory 
to  be  put  between  the  two  buildings  at  the  second  story  and 
to  be  attached  to  the  walls  and  to  communicate  with  each 
building  and  asking  detail  plans  for  the  inetal  work  therefor 
and  that  plaintiff  furnish  the  fabricated  material  necessary. 

Other  correspondence  was  had  making  various  changes  in 
the  plans,  which  were  suggested  by  the  defendant,  and  the 
final  plans  were  apparently  not  determined  until  in  Septem- 
ber. Some  changes  were  made  even  later.  In  defendant's 
letter  of  August  2d,  containing  a  suggestion  of  a  material 
change  of  the  warehouse  plan,  it  said :  "We  should  be  pleased 
to  have  you  advise  us  as  to  when  you  expect  to  be  able  to  ship 
the  building."  In  its  letter  of  September  17th,  it  said  "You 
will  note  that  from  your  letter  of  July  13th  that  you  expected 
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to  begin  shipment  of  the  warehouse  building  in  six  weeks  and 
the  forge  shop  in  eight  weeks,  and  in  accordance  with  this 
promise  the  buildings  should  be  coming  along  rapidly  now." 

Defendant  claims  that  this  correspondence  shows  a  positive 
contract  to  ship  the  steel  and  iron  work  for  the  buildings  at 
the  times  stated  in  plaintiff's  letter  and  telegram  of  July  13th. 
We  do  not  think  it  necessarily  had  that  effect  and  that  from 
the  circumstances  and  the  entire  correspondence,  the  court 
below  was  warranted  in  holding  that  it  did  not.  On  July  13th 
the  plans  were  not  settled,  many  of  them  were  not  made,  and 
plaintiff  could  not  then  know  when  they  would  be  completed 
to  the  satisfaction  of  both  parties.  Until  they  were  settled, 
plaintiff  could  not  definitely  know  what  it  was  to  construct 
or  how  the  material  was  to  be  fabricated.  If  the  statements 
of  July  13th  had  been  in  the  positive  language  of  a  promise 
they  could  not  be  understood  as  anything  more  than  a 
promise  to  begin  and  complete  the  shipments  within  the  times 
stated,  such  time  to  be  computed,  not  from  the  date  of  the 
statement,  but  from  the  time  of  the  complete  agreement  on 
the  plans.  But  in  view  of  the  uncompleted  condition  of  the 
negotiations  and  of  the  plans  at  that  time,  it  is  more  reason- 
able and  natural  to  construe  it  as  a  mere  estimate  and  not  as 
a  promise.  The  court  below,  as  we  understand,  so  interpreted 
the  statement  and  we  think  it  was  correct.  The  subsequent 
conduct  and  letters  of  the  defendant,  at  least  suggests  that 
this  was  its  understanding,  also,  at  that  time.  The  result  is 
that  as  no  time  was  expressed,  the  law  would  imply  an  agree- 
ment to  deliver  within  a  reasonable  time,  or,  as  the  court 
found,  "as  speedily  as  circumstances  would  permit." 

4.  There  was  suflRcient  evidence  to  support  the  finding  that 
there  was  no  contract  or  warranty  by  plaintiff  that  the  floors 
of  the  warehouse  should  bear  the  weights  above  mentioned. 
The  general  plans  sent  to  plaintiff  by  defendant  showed  a 
detail  plan  of  the  second  floor,  stating  the  weights  to  be  car- 
ried thereon,  and  the  accompanying  letter  also  stated  the  same 
things.  But  plaintiff's  advice  was  not  asked  on  that  point. 
Both  the  plan  and  the  letter  gave  the  sizes  of  the  supporting 
beams  for  this  floor,  and  beams  of  those  sizes  were  furnished. 
The  statements  as  to  weights  were  apparently  intended  as 
information  and  not  as  a  request  for  advice.  The  defendant 
was,  and  for  years  had  been,  engaged  in  heavy  iron  and  steel 
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manQfacture  and  professed  to  do  the  work  of  en^neers 
therein.  The  inference  is  that,  it  conid  and  would  judge  for 
itself  as  to  the  sizes  of  beams  required.  It  had  a  competent 
and  experienced  architect  in  its  employ.  There  is  nothing 
necessarily  showing  that  the  defendant  was  not,  or  did  not 
consider  itself,  competent  to  determine  the  matter,  or  that  it 
relied  on  plaintiff's  advice  or  suggestions  regarding  it;  or 
that  plaintiff  offered  or  undertook  to  give  such  advice.  These 
observations  also  apply  to  the  claim  that  the  building  was  not 
sufSciently  braced.  Upon  the  latter  point  there  is,  moreover, 
a  conflict  of  evidence,  and  sufficient  evidence  to  sustain  a  find- 
ing in  favor  of  plaintiff  thereon,  that  is  was  properly  braced. 
5.  Defendant  contends  that  plaintiff  cannot  recover  because 
of  the  minor  defects  in  the  materials  on  account  of  which  the 
lower  court  deducted  $1104.14.  It  cites  on  this  point  cases 
declaring  that  where  one  has  contracted  to  erect  a  building 
or  sell  property  for  a  price  to  be  paid  when  he  has  fully  per- 
formed his  obligation,  the  contract  being  what  is  called  an 
entire  contract,  he  cannot  recover  on  the  contract,  if  he  has 
himself  failed  to  perform  a  substantial  and  material  part  of 
his  own  agreement.  It  is  true  that  in  such  cases  the  party 
cannot  prevail  in  an  action  technically  on  the  contract  for  the 
price,  but  it  is  well  settled,  and  the  cases  cited  recognize  the 
rule,  that  he  may  recover  in  a  proper  action,  the  reasonable 
value  of  the  goods  delivered  to  and  retained  by  the  buyer. 
(Katz  V.  Bedford,  77  Cal.  322,  [1  L.  R.  A.  826,  19  Pac.  523].) 
If  the  plaintiff  suing  for  the  value,  or  for  the  price,  has  en- 
deavored in  good  faith  to  perform  his  part  of  the  agreement, 
and  has  substantially  performed,  but  there  are  unimportant 
defects  arising  from  accident  or  inadvertence,  and  which  do 
not  defeat  or  materially  change  the  object  of  the  contract, 
he  may  recover  the  price,  less  the  damage  caused  by  the  de- 
fects. {Perry  v.  Quackenbush,  105  Cal.  308,  [38  Pac.  740] ; 
City  8t,  I.  Co.  V.  Kroh,  158  Cal.  325,  [110  Pac.  933].)  There  is 
much  doubt  whether  the  contract  was  entire  and  indivisible  as 
to  either  of  the  three  structures  involved.  (See  Sterling  v. 
Gregory,  149  Cal.  120,  [85  Pac.  305] ;  Los  Angeles  etc.  Co.  v. 
AjnuAgamated  0.  Co.,  156  Cal.  77P,  [106  Pac.  55].)  But  con- 
ceding it  to  be  so,  the  complaixic  counts  upon  the  implied 
contract  to  pay  the  reasonable  value  of  the  materials  furnished 
and  the  case  falls  within  the  rule  last  stated. 
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6.  Our  conclusion  that  the  finding  that  the  plaintiff  did  not 
agree  to  deliver  the  materials  within  a  specific  time,  as 
alleged  in  the  counterclaim  and  that  there  was  no  agreement 
that  the  second  floor  should  bear  certain  weights,  is  sustained 
by  the  evidence,  makes  it  unnecessary  to  consider  the  asserted 
errors  of  law  in  the  admission  or  exclusion  of  evidence  re- 
lating to  the  damages  claimed  to  have  been  suffered  by  de- 
fendant from  the  failure  to  perform  these  alleged  agreements, 
and  also  unnecessary  to  consider  the  rule  as  to  the  proper 
measure  of  damages  from  such  breaches  of  contract  or  war- 
ranty, or  as  to  the  right  to  recover  upon  such  contracts  or 
warranties.    There  are  no  other  points  that  require  notice. 

The  judgment  is  affirmed. 

Angellotti,  J.,  and  Sloss,  J.,  concurred. 


[L.  A.  No.  2546.    In  Bank.~Apra  2,  1912.] 

JOHN  A.  GORDON,  Appellant,  v.  WILLIAM  B.  ROBERTS 
and  JAMES  A.  ROBERTS,  Copartners  doing  business 
under  the  firm  name  of  Roberts  Construction  Company, 
and  JAMES  B.  LANKERSHIM,  and  ACHILLE 
BIORCI,  Respondents. 

New  Trial— ArpiBMANCiE  op  Order  Granting.— Where  a  motioa  for  a 
new  trial  was  based  on  various  grounds,  and  an  order  granting  it 
was  general  in  its  termS)  the  order  mast  be  affirmed  if  it  could  have 
been  granted  on  any  of  the  grounds  assigned. 

Id. — ^Limited  Beasons  for  Order — Review  of  Order  on  Appeal — In- 
SUPFiciKNCT  OF  EVIDENCE.— Even  if  the  court  had  undertaken  to 
limit  the  reasons  for  granting  the  motion,  the  appellate  court  would 
sot  be  precluded  from  considering  any  of  the  grounds  which  the 
trial  court  had  excluded  from  view,  except  only  the  one  of  insuffi- 
ciency of  evidence.  And  this  ground  will  also  be  looked  to  for 
justification  of  the  order,  unless  the  trial  court  has,  by  the  express 
terms  of  its  order,  excluded  it  as  one  of  the  grounds  for  making 
the  order. 

Id. — Abuse  of  Discretion — Confuct  of  Evidence.— An  order  granting 
or  denying  a  new  trial  for  insufficiency  of  the  evidence  is  con- 
elusive  upon  the  appellate  court,  unless  there  has  been  an  abuse 
of  discretion.    And,  if  there  is  a  substantial  conflict  in  the  evidence, 
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the  trial  court  will  not  be  deemed  to  have  abuaed  its  discretion 
when  it  has  determined  that  the  verdict  or  the  finding  is  against 
the  weight  of  the  evidence,  and  that  there  should  be  a  new  trial. 

Id. — Negligence  —  Trksti^  Falling  within  Buildino  Beino  Con- 
structed— INJTTET  TO  Person  on  Sidewalk. — The  mere  fact  that 
a  person  standing  on  a  sidewalk  in  front  of  a  building  in  course  of 
construction  was  injured  by  the  falling  from  within  the  building 
of  a  wooden  trestle  used  in  the  building,  is  sufficient  to  make  out  a 
prima  fcuixe  case  of  negligence  on  the  part  of  the  person  responsible 
for  the  management  of  the  trestle. 

Id. — Injury  to  Person  Unlawfully  Within  Building — ^Willful  or 
Maucious  Injury. — If,  on  the  other  hand,  the  person  injured, 
without  having  any  lawful  business  or  occasion  to  enter  the  build- 
iDg.  did  enter  it  without  invitation,  and  in  defiance  of  warnings, 
and  while  therein  was  so  injured,  he  would  have  no  redress,  unless 
his  injury  was  the  result  of  the  willful  or  malicious  act  of  the  per- 
son responsible  for  the  management  of  the  trestle. 

Id.~Evidence  that  Person  Injured  Was  Within  Building.— In  the 
prcseDt  case  the  evidence  as  to  the  situation  of  the  plaintiff  at  the 
timo  of  the  injury  is  held  to  be  in  substantial  conflict,  and  that 
there  was  sufficient  evidence  of  the  fact  of  his  being  unlawfully 
within  the  building  at  the  time  of  the  injury  to  warrant  the  trial 
court  in  granting  a  new  trial  on  that  ground. 

APPEAL  from  an  order  of  the  Superior  CJourt  of  Los 
Angeles  County  granting  a  new  trial.  Frederick  W.  Houser, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Gavin  W.  Craig,  and  C.  H.  Slease,  for  Appellant. 

M.  E.  C.  Munday,  for  Respondents. 

SLOSS,  J. — The  action  was  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustained  by  plaintiff 
through  the  negligence  of  the  defendants.  The  trial  resulted 
in  a  verdict  and  judgment  in  favor  of  the  plaintiff  in  the  sum 
of  two  thousand  dollars.  The  defendants  Lankershim  and 
Biorci  moved  for  a  new  trial,  and  the  court  below  made  an 
order  frranting  their  motion.  From  this  order  the  plaintiff 
appeals. 

The  coTTiplaint  alleges  that  the  defendant  Lankershim  was 
creetinj?  a  building  in  the  city  of  Los  Angeles;  that  the  de- 
fendants Biorci   and  Roberts   Construction   Company  were 
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employed  by  him  in  the  construction ;  that  while  plaintiff  was 
standing  on  the  sidewalk  in  front  of  said  building,  he  was 
struck  and  injured  by  a  timber  which,  through  the  negligence 
of  the  defendants,  fell  from  within  the  building.  Lankershim 
and  Biorci  answered  separately.  It  is  suflScient  for  the  present 
purpose  to  say  that  each  of  the  answers  denied  that  plaintiflf 
had  sustained  injuries  in  the  manner  asserted  by  him,  and 
averred  that  such  injuries  were  received  by  plaintiflf  while  he 
was,  in  disregard  of  warnings  posted  at  the  entrance,  within 
the  building  as  a  trespasser,  and  were  caused  by  the  accidental 
tipping  and  falling  of  a  trestle  which  was  being  used  in  the 
work  of  painting  the  walLs. 

The  motion  for  new  trial  was  based  on  various  grounds. 
The  order  granting  the  motion  was  general  in  its  terms.  It 
must,  therefore,  be  aflSrmed  if  it  could  properly  have  been 
granted  on  any  of  the  grounds  assigned.  {White  v.  Merrill, 
82  Cal.  14,  [22  Pac.  1129] ;  Kauffnum  v.  Maier,  94  Cal.  269, 
[29  Pac.  481] ;  Thompson  v.  California  Constr,  Co,,  148  Cal. 
35,  [82  Pac.  367] ;  Wendling  Lumber  Co.  v.  Glenwood  L,  Co., 
153  Cal.  411,  [95  Pac.  1029] ;  Morgan  v.  /.  W.  Robimon  Co,, 
157  Cal.  348,  [107  Pac.  695].)  Even  if  the  court  had  under- 
taken  to  limit  the  reasons  for  granting  the  motion,  the  appel- 
late court  would  not  be  precluded  from  considering  any  of  the 
grounds  which  the  trial  court  had  excluded  from  view  (Kauff- 
man  v.  Mmer,  94  Cal.  269,  [29  Pac.  481] )  excepting  only  the 
one  of  insuflSciency  of  evidence.  {Weisser  v.  Southern  Pacific 
Ky,  Co,,  148  Cal.  426,  [7  Ann.  Cas.  636,  83  Pac.  439] ;  Bresee 
V.  Traction  Co.,  149  Cal.  131,  [5  L.  R.  A.  (N.  S.)  1059,  85  Pac. 
152].)  And  this  ground  will  also  be  looked  to  for  justification 
of  the  order  granting  a  new  trial,  unless  the  trial  court  has, 
by  the  express  terms  of  its  order,  excluded  it  as  one  of  the 
grounds  for  making  the  order.  {Weisser  v.  Southern  Pacific 
By.  Co.,  148  Cal.  426,  [7  Ann.  Cas.  636,  83  Pac.  439] ;  Ben. 
Lom/md  Wine  Co.  v.  Sladky,  141  Cal.  619,  [75  Pac.  332] ; 
Morgan  v.  J.  W.  Robinson  Co.,  157  Cal.  348,  [107  Pac.  695].) 
As  suggested,  the  order  before  us  was  not  limited  in  any  way, 
and  it  must,  on  this  appeal,  be  treated  as  if  granted  on  the 
ground  of  insufl&ciency  of  evidence,  or  any  other  ground  as- 
signed. 

This  court  has  frequently  commented  upon  the  wide  extent 
of  the  discretion  of  the  trial  court  in  granting  or  denying  a 
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n6w  trial  for  insuflBciency  of  evidence.  "Its  action,"  as  was 
said  in  Domico  v.  Casassa,  101  Cal.  411,  [35  Pac.  1024],  "is 
conclusive  upon  this  court,  unless  there  has  been  an  abuse 
of  discretion."  And,  if  there  is  a  substantial  conflict  in  the 
evidence,  the  trial  court  will  not  be  deemed  to  have  abused  its 
discretion  when  it  has  determined  that  the  verdict  or  the 
finding  is  against  the  weight  of  the  evidence,  and  that  there 
should  be  a  new  trial.  "When  the  evidence  is  conflicting,  the 
trial  court  is  authorized  to  review  it,  and  if,  in  its  opinion,  the 
verdict  is  against  the  weight  of  evidence,  it  is  its  duty  to  grant 
a  new  trial."  {Warner  v.  Thomas  etc.  Works,  105  Cal.  409, 
[38  Pac.  960].  See,  also,  Bjorman  v.  F.  B.  R.  R,  Co.,  92  Cal. 
500,  [28  Pac.  591] ;  Cole  v.  Wilcox,  99  Cal.  549,  [34  Pac. 
114] ;  Bledsoe  v.  De  Crow,  132  Cal.  312,  [64  Pac.  397].) 

We  think  that,  on  the  main  question  in  controversy  here, 
there  was  a  sufficient  conflict  to  justify  the  court  below  in  con- 
cluding as  it  must  be  deemed  to  have  concluded,  that  the 
verdict  was  against  the  weight  of  the  evidence,  and  that  justice 
would  be  promoted  by  a  new  trial.  The  decisive  issue  relates 
to  the  position  of  the  plaintiff  at  the  time  of  the  injury.  That 
he  was  injured  by  the  fall  of  a  wooden  trestle  used  in  the 
building  is  not  open  to  doubt.  If,  as  he  claimed,  he  was  stand- 
ing on  the  sidewalk,  the  mere  fact  that  the  trestle  fell  upon 
him  from  within  is  sufficient  to  make  out  a  prima  facie  case 
of  negligence  on  the  part  of  the  person  or  persons  responsible 
for  the  management  of  the  trestle.  {Byrne  v.  Boodle,  2  H.  & 
C.  722;  Scott  V.  London  Dock  Co.,  3  H.  &  C.  596;  MuUen  v. 
St.  John,  57  N.  Y.  567,  [15  Am.  Rep.  530].)  And  there  was 
nothing  to  overcome  this  prima  facie  showing.  On  the  other 
hand,  if  the  plaintiff,  without  having  any  lawful  business  or 
occasion  to  enter  the  building,  did  enter  it  without  invitation, 
and  in  defiance  of  warnings,  and  while  therein,  was  injured, 
he  would  have  no  redress,  unless  his  injury  was  the  result 
of  the  willful  or  malicious  act  of  one  of  the  defendants. 

It  was  shown,  on  the  trial,  that  the  defendant  Lankershim 
was  the  owner  of  a  building  in  course  of  construction,  situated 
at  the  southeasterly  comer  of  Main  and  Fourth  streets,  in  the 
city  of  Los  Angeles.  The  contractors  in  charge  of  the  general 
work  of  construction  were  the  defendants  William  B.  and 
James  A.  Roberts,  doing  business  as  the  Roberts  Construction 
Company.    Their  contract  did  not,  however,  include  the  paint- 
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ing  and  decorating  of  the  entrance  hall.  This  part  of  the 
work  was  being  done  by  the  defendant  Biorci,  who  was  work- 
ing under  a  contract  with  the  owner,  Lankershim.  There  was 
testimony  to  the  effect  that,  under  this  contract,  Lankershim 
agreed  to  have  the  general  contractors  furnish  the  scaffold  or 
trestle  required  for  the  painting,  and  move  it  as  needed. 

At  the  time  of  the  occurrence  in  question,  such  a  trestle  had 
been  provided  and  was  in  use  by  one  of  Biorci's  men,  occupied 
in  painting  the  north  wall  of  the  entrance  hall.  The  testimony 
on  the  part  of  the  plaintiff  tended  to  prove  that  another  man 
attempted  to  move  the  trestle,  whereupon  it  fell  over  in  such 
manner  that  one  end  protruded  from  the  entrance  of  the  build- 
ing, striking  the  plaintiff  upon  the  left  shoulder.  The  plain- 
tiff, according  to  the  testimony  of  two  witnesses  besides  him- 
self, was  standing  on  the  sidewalk,  about  five  feet  from  the 
entrance  of  the  building.  No  witness  directly  contradicted 
this  statement,  and  none  testified  that  he  had  at  any  time  seen 
the  plaintiff  within  the  building. 

But  the  defendants  offered  testimony  to  show  the  physical 
conditions  and  surroundings  which,  as  they  claimed,  demon- 
strated that  plaintiff  could  not  have  been  struck  by  the  falling 
trestle  unless  he  had  been  inside  of  the  building.  The  princi- 
pal entrance  was  on  the  westerly,  or  Main  Street,  frontage  of 
the  building.  The  opening  was  twelve  feet  in  width,  and  led 
to  a  hall  of  like  width,  running  easterly  into  the  building  from 
the  sidewalk  line.  On  the  southerly  side  of  this  hallway  there 
was  a  stairway,  running  down  to  the  basement.  The  stairs 
were  separated  from  the  hallway  by  a  concrete  coping,  running 
along  the  northerly  line  of  the  staircase  for  a  distance  of  about 
fifteen  feet,  and  thence  at  a  right  angle,  across  the  width  of 
the  stairs,  to  the  south  wall  of  the  hallway.  This  coping,  which 
was  about  twenty-two  inches  high,  began  about  two  and  one- 
half  feet  from  the  front  of  the  building.  The  distance  be- 
tween the  coping  and  the  north  wall  of  the  entrance  hall  was 
about  eight  feet. 

The  trestle  which,  in  its  fall,  struck  and  injured  the  plaintiff 
was  about  sixteen  feet  long,  and  about  fourteen  feet  high.  The 
top  upon  which  workmen  were  to  stand,  consisted  of  a  2  by 
10  plank  running  the  length  of  the  trestle.  The  upper  part 
of  the  trestle  was  supported  by  four  legs,  two  at  either  end  of 
the  trestle.     These  legs,  which  were  braced  by  cross-pieces, 
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were  spread  so  as  to  separate  each  pair  at  the  floor  end  by 
about  four  feet. 

There  was  evidence  that,  just  prior  to.  the  accident,  this 
trestle  was  standing  within  the  entrance  hall,  parallel  with 
and  close  to  the  north  wall  of  said  hall,  and  that  one  of  Biorci's 
employees  was  on  the  trestle,  painting  the  north  wall.  The 
end  of  the  trestle  nearest  Main  Street  w^s  inside,  i.  e.  east  of  a 
column,  eighteen  inches  deep  and  three  feet  wide,  which  was 
placed  at  the  northerly  end  of  the  entrance  opening.  The 
testimony  on  behalf  of  plaintiff  was  that  the  trestle  was  placed 
diagonally,  but  there  was  a  conflict  on  this  point,  and  the  ver- 
sion of  the  defendants  was  far  from  improbable,  in  view  of  the 
fact  that  a  man  standing  on  the  trestle  would  not  have  been 
within  easy  reach  of  more  than  a  small  space  on  the  wall  which 
he  was  painting  if  the  trestle  had  been  placed  at  an  angle. 
Biorci  himself,  with  another. of  his  employees,  was  working 
further  back  in  the  hall.  He  heard  something  fall,  and,  com- 
ing forward,  found  the  trestle  lying  on  its  side.  The  man  who 
had  been  on  it  was  just  coming  up  the  stairs  from  the  base- 
ment. He  had,  apparently,  been  thrown  over  the  coping,  onto 
these  staiis,  when  the  trestle  fell.  His  pot  of  paint  was  lying 
on  the  third  or  fourth  step,  and  paint  was  running  down  the 
steps  and  was  scattered  over  some  marble  which  was  leaning 
against  the  concrete  coping.  The  trestle  did  not  "go  out  in 
the  street."  Another  witness,  who  was  on  the  spot  shortly 
after  the  fall  of  the  trestle,  and  before  it  had  been  righted, 
found  it  lying  "right  square  over  the  curbing  (coping)  and 
marble,"  and  not  "out  in  the  street."  A  third  testified  to  the 
same  effect,  stating  that  no  portion  of  the  trestle  was  "beyond 
the  line  of  the  front  of  the  entrance"  or  "extending  onto  the 
sidewalk." 

In  this  state  of  the  evidence,  it  seems  clear  that  there  was 
a  substantial  conflict  on  the  question  whether  any  part  of 
the  trestle  projected  over  or  onto  the  sidewalk,  and,  conse- 
quently, whether  the  plaintiff,  when  he  was  struck,  was  on 
the  sidewalk,  aa  he  and  his  witnesses  testified.  While  no  one 
testified  directly  to  having  seen  the  plaintiff  within  the  build- 
ing, the  facts  concerning  the  location  and  dimensions  of  the 
trestle,  and  the  measurements  of  the  space  in  which  it  was, 
were  such  as  to  justify  the  inference  that  the  witnesses  who 
stated  that  the  trestle  projected  over  the  building  line,  and 
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struck  the  plaintiff  while  he  was  on  the  sidewalk,  were  not 
stating  the  facts  correctly.  We  do  not  say  that  the  case 
comes  within  the  rule  that  the  trial  court  or  jury  is  not  bound 
to  accept  even  the  uncontradicted  testimony  of  a  witness,  if 
the  statement  be  inherently  improbable.  (Blankmayi  v.  Voi- 
le jo,  15  Cal.  645;  Baker  v.  Fireman's  Fund  Ins.  Co.,  79  Cal 
41,  [21  Pac.  357] ;  McLennan  v.  Bank  of  California,  87  Cal. 
575,  [25  Pac.  760].)  Here  the  testimony  regarding  plain- 
tiff's position  was  contradicted  by  evidence  of  physical  con- 
ditions tending  to  show  that  such  testimony  was  untrue.  If 
the  trestle,  sixteen  feet  long  and  fourteen  feet  high,  standing 
parallel  to  the  north  wall  inside  of  an  entrance  eight  feet 
wide,  tipped  over  in  such  manner  that  it  lay  entirely  within 
the  building,  directly  across  the  coping  on  the  southerly  side 
of  the  hall,  these  circumstances  were  very  persuasive  evidence 
to  show  that  the  falling  trestle  did  not  strike  any  one  stand- 
ing on  the  sidewalk.  Under  the  rule  announced  above,  it 
cannot  be  said  that  the  trial  court  abused  its  discretion  in 
granting  a  new  trial  on  the  ground  of  insufficiency  of  evi- 
dence. 

This  conclusion  renders  it  unnecessary  to  consider  at  any 
length  the  other  assignments  of  error  relied  on  by  respondents 
to  justify  the  order  under  review.  Some  of  the  questions  are 
not  likely  to  arise  again.  Of  this  class  is  the  alleged  error 
of  the  court  in  permitting  the  foreman  to  sign  the  special 
findings  after  the  discharge  of  the  jury. 

Whether,  under  the  facts  in  evidence,  Biorci  or  the  Roberts 
Construction  Company,  or  both,  were  independent  contractors, 
so  as  to  exempt  Lankershim  from  liability  for  the  negligence, 
if  any,  of  either,  is  a  question  discussed  in  the  briefs.  There 
is  no  substantial  difference  between  the  parties  regarding  the 
nature  and  legal  effect  of  the  relation  of  independent  con- 
tractor. Ordinarily,  of  course,  the  existence  or  non-existence 
of  this  relation  is  a  question  of  fact  for  the  jury,  but  there 
are  cases  in  which  the  proof  is  such  that  the  court  may  de- 
clare the  result  as  a  matter  of  law.  As  the  evidence  may  be 
different  on  another  trial,  we  express  no  opinion  on  the  con- 
clusions to  be  drawn  from  the  facts  here  shown. 

Of  the  instructions,  all  that  need  be  said  is  that  any  refer- 
ence to  "vice-principal"  should  have  been  omitted,  as  the  ex- 
pression is  not  applicable  to  a  case  of  this  character,  but  is 
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used  in  connection  with  actions  of  servants  against  masters  to 
recover  damages  sustained  by  the  negligence  of  other  servants. 
The  order  is  affirmed. 

Angellotti,  J.,  Shaw,  J.,  Lorigan,  J.,  Melvin,  J.,  and  Hen« 
shaw,  J.,  concurred. 


[S.  P.  No.  5752.    Department  One.— April  3,  1912.] 

GEORGE  M.  DAVIS,  Appellant,  v.  J.  C.  CRUMP  et  al., 
Respondents. 

Pbactice— Nonsuit— SumciENOT  or  £vn>sNCB  to  Prxglude  GxiiNTiNG. 
— A  motion  for  a  nonsuit  should  not  be  granted  where  the  plaintiff's 
evidence  is  such,  if  the  case  had  gone  to  a  jury  on  that  evidence,  and 
a  verdict  had  been  rendered  for  him,  the  evidence  would  be  held 
sufficient  to  support  the  judgment  upon  the  verdict.  The  rule  is  the 
same,  whether  the  trial  is  bj  the  court  or  bj  a  jury. 

Id. — Action  to  Quibt  Titli— Prima  Facik  Cask  as  to  Portion  of 
Land — Granting  Nonsuit  Erronious.— If  the  plaintiff  either  in 
an  action  of  ejectment  or  to  quiet  title  makes  out  a  pnma  facie 
ease  as  to  a  part  only  of  the  land  claimed,  it  is  error  to  grant  a 
motion  for  nonsuit  not  limited  to  the  particular  portion  as  to  which 
no  case  has  been  made. 

Id. — Possession  Not  Essential  to  Action  to  Quiet  Title — Allega- 
tion or  Ownership  Sufficient. — In  an  action  to  quiet  title  under 
section  738  of  the  Code  of  CivO  Procedure,  no  allegation  of  posses- 
sion of  the  land  in  question  is  essential.  The  action  may  be  main- 
tained by  a  person  whether  in  or  out  of  possession,  and  an  allegation 
in  the  complaint  that  the  plaintiff  is  '*the  owner  in  fee"  of  the 
premises  is  a  sufficient  statement  of  his  right  to  maintain  either 
that  action  or  ejectment. 

Id.— Prima  Facik  Case  of  Ownership — ^Evidence  of  Actual  Posses- 
sion AT  Commencement  of  Action — Pleading  Ownership  With- 
out Possession. — In  such  an  action,  it  was  incumbent  upon  tbo 
plaintiff,  in  order  to  put  the  defendants  to  their  proof,  to  make  out 
*  prima  facie  case  of  ownership,  but  no  more  was  required  of  him. 
This  requirement  was  met  by  nncontroverted  evidence  that  at  the 
time  the  action  was  commenced,  the  plaintiff  was  in  the  actual  pos- 
session of  the  land.  The  fact  that  he  simply  alleged  ownership, 
without  in  terms  alleging  possession,  did  not  restrict  his  proof  of 
ownership  to  evidence  of  a  paper  eir  record  title. 

Id. — Actual  Possession   Sustains  Finding  of  Ownership  against 
.CLXII  Cal.— 17 
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Stsangxe  to  Title. — As  agaiost  an  entire  stranger  to  the  title, 
aetaal  possession  of  land  has  uniformlj  been  held,  both  in  eject- 
ment and  actions  to  quiet  title,  to  make  out  a  prima  facie  case, 
Boffieient  to  sustain  a  conclusion  of  ownership. 

Id.— INCLOSUBS    BT    WiKE    FiNCB — ADVSBSB    POSSESSION  —  CUJM    OF 

Ownership — Sutficixnt  Evidence  of  Actual  Possession. — ^Evi- 
dence that  the  plaintiif,  less  than  two  dajs  prior  to  the  commence- 
ment of  the  action  to  quiet  title,  inclosed  the  greater  portion  of  the 
land  in  question  in  two  separate  parcels  by  the  construction  of 
substantial  five-strand  barbed  wire  fences,  with  redwood  posts, 
twelve  or  fourteen  feet  apart,  making  two  complete  inclosnrcs,  and 
thenceforth  claimed  to  be  the  owner  of  the  property  so  inclosed,  is 
sufficient  to  show  an  adverse  possession,  within  the  meaning  of  sec- 
tion 325  of  the  Code  of  Civil  Procedure,  and  to  support  a  con- 
clusion of  actual  possession  of  the  inclosed  portions  on  the  part  of 
the  plaintiff,  and,  in  the  absence  of  anj  evidence  of  possession 
thereof  bj  the  defendants  or  other  persons,  precluded  the  granting 
of  a  nonsuit  as  to  the  portions  actually  inclosed. 

Id. — ^Possession  Taken  in  Anticipation  of  Action. — ^The  fact  that  the 
plaintiff's  possession  was  taken  by  him  in  contemplation  of  the 
action  to  quiet  title  less  than  two  days  before  the  commencement 
thereof,  and  with  a  view  to  the  possible  advantage  to  be  obtained 
by  him  by  being  in  possession  at  the  time  of  the  commencement  of 
the  proposed  action,  does  not  detract  from  the  effect  of  his  actual 
possession  at  the  commencement  of  the  action,  as  prima  facie  evi- 
dence of  title  in  him  as  against  third  persons  who  are  not  shown 
to  have  any  interest  in  the  property  or  to  have  ever  been  in  posses- 
sion of  any  portion  thereof. 

APPEAL  from  a  judgment  of  nonsuit  of  the  Superior 
Court  of  Alameda  Couuty.  T.  W.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Milton  Shepardson,  for  Appellant. 

Robert  H.  Countryman,  H.  L.  Breed,  Benj.  R.  Aiken,  F.  J. 
Solinsky,  S.  W.  Molkenbuhr,  Reed,  Black  &  Reed,  J.  W.  Bin- 
gaman,  Edward  W.  Engs,  Geo.  E.  Samuels,  Mervyn  J.  Sam- 
uels, Irving  Magnes,  J.  J.  McDonald,  Johnson  &  Shaw,  Lilien- 
thal,  McKinstry  &  Raymond,  L.  Oppenheimer,  Fitzgerald  & 
Abbott,  Pierre  A.  Fontaine,  Cooper,  Gray  &  Cooper,  F.  W. 
Shay,  John  T.  Pidwell,  Ben  F.  Woolner,  Wm.  H.  O'Brien,  T. 
J.  Lyons,  Cullinan  &  Hickey,  and  George  Lull,  for  Respond- 
ents. 
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ANGELLOTTI,  J.— This  is  an  action  to  quiet  plaintiffs 
alleged  title  in  fee  to  a  tract  of  land  containing  some  16.75 
acres  described  in  the  complaint  as  being  situate  in  the  county 
of  Alameda,  state  of  California,  and  sufficiently  shown  by  the 
evidence  to  be  in  the  city  of  Oakland  in  said  county.  There 
were  exceeding  one  hundred  defendants.  The  defendants 
answered,  setting  up  their  respective  claims.  At  the  trial, 
plaintiff  having  introduced  his  evidence  and  rested,  a  motion 
for  a  nonsuit,  based  upon  seventeen  grounds,  was  granted. 
Judgment  of  nonsuit  was  thereupon  given.  This  is  an  appeal 
by  plaintiff  from  such  judgment. 

The  rules  applicable  in  determining  the  question  of  the 
correctness  of  a  ruling  granting  a  nonsuit  are  well  settled  in 
this  state.  As  was  said  in  Freese  v.  Hibemia  Savings  dk  Loan 
Society y  139  Cal.  392,  394,  [73  Pac.  172] :  "It  is  not  disputed, 
and  cannot  well  be  under  the  decisions,  that  a  motion  for  a 
nonsuit  should  not  be  granted  where  plaintiff's  evidence  is 
such,  if  the  case  had  gone  to  a  jury  on  that  evidence,  and  a 
verdict  had  been  rendered  for  him,  the  evidence  would  be 
held  sufficient  to  support  the  judgment  upon  the  verdict.  The 
rules  as  to  nonsuit  are  the  same,  whether  the  trial  is  by  the 
court  or  by  a  jury."  (See,  also,  Ooldstone  v.  Merchants  etc, 
Co,,  123  Cal.  625,  [56  Pac.  776].)  In  determining  whether 
a  nonsuit  should  be  granted,  all  the  evidence  in  favor  of  tho 
plaintiff  must  be  taken  as  true  and  all  evidence  in  conflict 
therewith  disregarded,  "every  favorable  inference  fairly  de- 
ducible  and  every  favorable  presumption  fairly  arising  from 
the  evidence  produced  must  be  considered  as  facts  proved  in 
favor"  of  the  plaintiff,  and  where  the  evidence  is  fairly  sus- 
ceptible of  two  constructions,  or  if  either  of  several  inferences 
may  reasonably  be  made,  the  court  must  take  the  view  most 
favorable  to  the  plaintiff.  If  with  all  these  aids  the  evidence  is 
in  such  condition  that  a  verdict  or  decision  in  favor  of  the 
plaintiff  would  be  held  by  an  appellate  court  to  have  sufficient 
legal  support  in  the  evidence,  a  nonsuit  should  not  be  granted. 
(See  Estate  of  Arnold,  147  Cal.  583,  [82  Pac.  252],  and  cases 
there  cited.)  It  is  also  to  be  borne  in  mind  that  if  the  plain- 
tiff either  in  an  action  of  ejectment  or  to  quiet  title  makes 
out  a  prima  facie  case  as  to  a  part  only  of  the  land  claimed,  it 
is  error  to  grant  a  motion  for  nonsuit  not  limited  to  the  parti- 
cular portion  as  to  which  no  case  has  been  made.    (See  Wright 
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V.  Roseberry,  81  Cal.  87,  92,  [22  Pac.  336] ;  WolfskUl  v.  Mdlor- 
jaurich,  39  Cal.  276;  Peterson  v.  Oibbs,  147  Cal.  1,  5,  [109 
Am.  St.  Rep.  107,  81  Pac.  121].) 

The  real  claim  in  support  of  the  ruling  of  the  trial  court  is 
that  plaintiff  failed  to  sufficiently  show  any  title  in  himself 
as  to  any  part  of  the  land. 

The  plaintiff  did  not  in  terms  allege  that  he  was  in  posses- 
sion of  any  part  of  the  land,  his  allegation  in  this  regard  being 
simply  that  he  "is  now  and  at  all  the  times  herein  mentioned 
was  the  owner  in  fee  of  all  that  certain  lot,  piece  or  parcel  of 
land"  etc.  No  allegation  of  possession  was  essential,  however, 
in  view  of  the  fact  that  our  statute  (Code  Civ.  Proc.  sec. 
738)  authorizes  the  maintenance  of  an  action  of  this  character 
by  any  person,  whether  in  or  out  of  possession.  The  allegation 
that  plaintiff  is  ''the  owner  in  fee"  was  a  clear  and  unqualified 
allegation  of  a  seisin  in  fee  in  "ordinary  language"  (see  Payne 
V.  Treadwell,  16  Cal.  244),  and  is  a  sufficient  statement  of  the 
right  of  a  plaintiff  in  either  ejectment  or  an  action  to  quiet 
title.  The  decisions  upon  this  point  are  many  and  the  rule 
is  thoroughly  established.  (See  Payne  v.  Treadwell,  16  Cal. 
244;  Garwood  v.  Hastings,  38  Cal.  216;  Eeeser  v.  UiUer,  77 
Cal.  192,  [19  Pac.  375] ;  Souter  v.  Maguire,  78  Cal.  543,  [21 
Pac.  183] ;  Johnson  v.  Vance,  86  Cal.  128,  [24  Pac.  863] ; 
Casiro  v.  Barry,  79  Cal.  447,  [21  Pac.  946] ;  Riverside  etc 
Co.  V.  Jensen,  108  Cal.  146,  [41  Pac.  40].)  It  was  incumbent 
upon  plaintiff,  of  course,  in  order  to  put  defendants  to  their 
proof,  to  make  out  a  prima  facie  case  of  ownership,  for 
learned  counsel  for  defendants  are  undoubtedly  right  in  their 
contention  that  a  plaintiff  can  recover  judgment  in  this  char- 
acter of  action  only  upon  the  strength  of  his  own  title,  and 
that  if  he  shows  no  title  it  is  unnecessary  to  inquire  into  a  de- 
fendant's rights.  But  all  that  was  necessary  for  him  to  do  in 
order  to  put  defendants  to  the  necessity  of  meeting  his  claim 
was  to  present  such  evidence  as  would  make  out  for  him  a 
prima  facte  case  of  ownership.  We  can  see  no  force  in  the 
claim  that  by  reason  of  the  fact  that  he  simply  alleged  owner- 
ship, without  in  terms  alleging  possession,  he  was  restricted  to 
evidence  of  a  paper  or  record  title. 

Plaintiff's  only  proof  of  ownership  of  the  legal  title  was 
such  as  tended  to  show  actual  possession  of  the  greater  part 
of  the  property  at  the  time  of  the  commencement  of  the  action. 


Digitized  by 


Google 


April,  1912.]  Davis  v.  Crump.  517 

A  quitclaim  deed  of  the  premises  bearing  date  December  23, 
1909,  purporting  to  be  the  deed  of  the  Oakland  Prospect 
Homestead  Association  and  Charles  J.  King  and  J.  F.  Crosset 
as  the  sole  surviving  trustees  or  directors  of  said  corporation, 
and  of  Charles  J.  King  and  J.  F.  Crosset  as  individuals,  to 
plaintiff,  delivered  to  him  on  January  3,  1910,  was  introduced 
in  evidence  as  the  individual  deed  of  Messrs.  King  and  Crosset. 
There  was  nothing  to  show  legal  title  to  any  interest  in  this 
land  at  any  time  in  either  King  or  Crosset.  But  there  was 
absolutely  nothing  in  the  evidence  tending  to  show  that  any 
of  the  defendants  ever  had  any  interest,  legal  or  equitable, 
in  any  of  the  land,  and  so  far  as  the  land  actually  inclosed  by 
plaintiff's  fences  is  concerned,  which  will  be  referred  to 
hereafter,  nothing  to  indicate  any  prior  possession  on  the  part 
of  any  of  the  defendants  except  in  so  far  as  a  ''real  estate 
sign"  indicating  one  Cameron  as  an  owner  of  some  indefinite 
portion  of  the  property  was  on  the  land.  Whether  this  was 
the  Cameron  who  was  named  as  a  party  defendant,  but  who 
apparently  did  not  appear  in  the  action,  is  not  shown.  There 
were  some  ten  or  fifteen  other  "real  estate  signs"  on  various 
portions  of  the  property  at  the  time  plaintiff  took  possession, 
but  what  they  indicated  as  to  ownership,  if  anything,  did  not 
appear.  There  were  also  in  one  place  the  remnants  of  an  old 
fence,  a  few  posts  and  old  wires,  but  by  whom  constructed  or 
originally  maintained  does  not  appear,  and  there  was  nothing 
to  indicate  any  existing  indosure  of  any  portion  of  the  prop- 
erty involved  in  the  action.  There  was  an  occupied  dwelling- 
house  on  the  property,  but  no  connection  is  shown  between 
the  occupant  of  this  house  and  any  of  the  defendants  and  the 
ground  upon  which  the  same  stood  was  not  inclosed  by  plain- 
tiff's fence,  but  was  intentionally  omitted  from  any  taking  of 
actual  possession  by  him.  There  was  also  a  dwelling-house  in 
course  of  construction  on  another  part  of  the  land,  but  there 
is  nothing  to  indicate  that  any  of  the  defendants  had  any 
interest  in  the  land  upon  which  the  same  was  being  con- 
structed. Whether  this  was  included  in  plaintiff's  inclosure 
did  not  clearly  appear,  but  the  matter  is  not  of  any  particular 
importance.  We  have  said  this  much  to  make  it  clear  that  at 
the  time  of  the  granting  of  the  nonsuit,  there  was  nothing 
tending  to  show  that  any  of  the  defendants  had  any  interest 
in  the  property  or  had  ever  been  in  possession  of  any  part 
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thereof,  and  that  it  must  be  held,  so  far  as  this  appeal  is  con- 
cerned, that  they  each  and  all  occupy  the  position  of  strangers 
to  the  title.  There  was  no  such  admission  on  the  part  of 
plaintiff  on  the  trial  as  would  warrant  a  different  conclusion. 
Under  the  circumstances,  there  can  be  no  doubt  that  in  so  far 
as  plaintiff  showed  actual  possession  of  the  property  at  the 
time  of  the  commencement  of  his  action,  he  made  a  prima  fade 
case  of  ownership  against  the  defendants,  unless  the  evidence 
given  was  such  as  to  compel  the  conclusion,  in  view  of  the  rules 
we  have  already  referred  to  as  applicable  on  a  motion  for 
nonsuit,  that,  notwithstanding  such  possession,  he  had  no 
interest  therein. 

Learned  counsel  for  defendants  claim,  as  we  have  already 
indicated,  that  proof  of  actual  possession  is  not  sufficient  to 
make  out  a  prima  facie  case  of  ownership  in  an  action  to  quiet 
title,  and  especially  under  such  allegations  of  title  as  we  have 
in  the  complaint  before  us.  The  contrary  is  thoroughly  estab- 
lished by  the  decisions  in  this  state.  We  have  already  shown 
that  under  such  allegations  as  are  presented,  the  plaintiff  was 
entitled  to  prove  ownership  by  any  evidence  competent  for 
that  purpose.  It  is  declared  by  our  statutory  law  to  be  pre- 
sumed ''that  things  which  a  person  possesses  are  owned  by 
him,"  and  "that  a  person  is  the  owner  of  property  from 
exercising  acts  of  ownership  over  it."  (Code  Civ.  Proc,  sec. 
1963,  subds.  11  and  12.)  These  provisions  are  in  accord  with 
the  settled  law  everywhere,  and  while  such  presumptions  are 
disputable  and  may  be  controverted  by  other  evidence,  they 
afford  full  and  sufficient  evidence  of  ownership  of  land  unless 
controverted  (Code  Civ.  Proc.,  sec.  1961).  As  against  an 
entire  stranger  to  the  title,  actual  possession  of  land  has 
uniformly  been  held,  both  in  ejectment  and  actions  to  quiet 
title,  to  make  out  a  prima  facie  case,  sufficient  to  sustain  a 
conclusion  of  ownership.  (See  ZUmsr  v.  Oerichten,  111  Cal. 
73,  [43  Pac.  408] ;  McOovemv,  Mowry,  91  Cal.  383,  [27  Pac. 
746];  Morris  v.  Clarkin,  156  Cal.  16,  [103  Pac.  180]; 
Leonard  v.  Flynn,  89  Cal.  543,  [23  Am.  St.  Eep.  500,  26  Pac. 
1097] ;  Sepulveda  v.  Sepulmda,  39  Cal.  13.  See,  also,  Tate  v. 
City  of  Sacram^efUo,  50  Cal.  242 ;  Scorpion  8.  M.  Co.  v.  Mar- 
sano,  10  Nev.  378.)  In  the  last  case  cited,  an  action  to  quiet 
title,  an  allegation  of  present  possession  in  plaintiff  was  not 
denied  by  the  answer,  and  it  was  said  through  Beatty,  J., 
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"that  the  burden  is  upon  the  defendant,  if  he  admits  plain- 
tiffs possession,  or  does  not  disclaim,  to  plead  and  prove  a 
good  title  in  himself."  In  Sepulveda  v.  Sepulveda,  39  Cal.  13, 
an  action  to  quiet  title,  it  was  said  that  if  the  plaintiff  showed 
possession,  she  should  not  have  been  nonsuited,  even  if  she 
had  attempted  to  show  paper  title  in  herself  and  had  failed, 
for  the  deeds  read  in  evidence  did  not  show  any  title  in  the 
respondent,  "and  until  their  title  was  in  some  way  made 
to  appear,  the  appellant  might  rest  safely  upon  the  mere  fact 
of  her  possession  of  the  lands  and  the  presumptions  arising 
therefrom  in  her  favor."  In  McGovem  v.  Mowry,  91  Cal. 
383,  [27  Pac.  746],  an  action  to  quiet  title,  it  was  held,  after 
quoting  section  1006  of  the  Civil  Code,  that  actual  occupancy 
and  possession  of  the  premises  at  the  time  of  the  commence- 
ment of  the  action  is  sufficient  evidence  of  ownership  as  against 
"one  who,  like  defendant,  never  had  any  title,  but  who  claimed 
to  have  title  to  the  premises."  In  Morris  v.  Clarkin,  156  Cal. 
16,  [103  Pac.  180],  an  action  to  quiet  title,  a  judgment  of 
nonsuit  was  reversed,  the  court  saying:  "So  far  as  the  evi- 
dence goes,  Lunnon  is  an  entire  stranger  to  the  title.  Actual 
possession  for  any  period,  under  claim  of  ownership,  is  suffi- 
cient evidence  of  title  in  plaintiff  as  against  a  trespasser  or 
one  who  establishes  no  title  in  himself."  In  Zilmer  v.  Oer- 
ichten,  111  Cal.  73,  [43  Pac.  408],  which  was  an  action  in 
ejectment,  a  judgment  of  nonsuit  was  reversed,  one  of  the 
grounds  being  that  even  if  plaintiff  had  failed  to  show  a  paper 
title  as  attempted,  he  had  shown  prior  actual  possession  of  the 
property,  while  there  was  nothing  to  show  prior  possession 
in  defendants,  or  that  they  had  any  kind  of  title,  and  that 
this  was  enough  to  constitute  prima  facie  evidence  of  title  in 
plaintiff.  The  court  also  said:  "A  nonsuit  should  be  denied 
when  there  is  any  evidence  tending  to  sustain  plaintiff's  case, 
without  passing  upon  the  question  as  to  the  sufficiency  of  such 
evidence."  There  is  absolutely  nothing  in  our  decisions  in 
conflict  with  these  views,  which  may  properly  be  said  to  state 
simply  elementary  propositions.  There  is  nothing  in  ilfc- 
Graih  v.  Wallace,  85  Cal.  622,  [24  Pac.  793],  an  action  to 
quiet  title,  in  conflict  therewith.  There  the  plaintiff  did  not 
show  possession  at  the  time  of  the  commencement  of  the  action, 
but  alleged  in  her  complaint  that  the  defendants  were  then  in 
possession.    It  was  said  that  "a  complaint  quia  timet,  count- 
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ing  upon  title  alone,  as  this  one  does,  is  not  supported  by 
evidence  of  prior  possession  insuflBcient  to  make  title  under 
the  statute  of  limitations."  (The  italics  are  ours.)  The  dis- 
tinction between  that  case  and  those  we  have  cited  is  obvious. 

There  can  be  no  doubt  that  the  evidence  was  sufficient  to 
support  a  conclusion  that  plaintiff  did  take  actual  possession  of 
the  greater  portion  of  the  property  described  in  the  complaint 
under  claim  of  title  in  himself  thereto  on  January  8,  1910, 
and  did  remain  in  such  possession  thenceforth.  This  action 
was  commenced  January  10,  1910.  During  the  afternoon  of 
January  8,  1910,  between  about  1:30  and  6:30  p.  m.  he  in- 
closed such  greater  portion  of  the  property  in  two  separate 
parcels  by  the  construction  of  substantial  five-strand  barbed 
wire  fences,  with  redwood  posts,  twelve  or  fourteen  feet  apart, 
making  two  complete  indosures.  It  cannot  well  be  claimed 
that  these  two  parcels  were  not  thenceforth  each  protected  by 
a  substantial  inclosure  (maintained  by  him),  to  an  extent 
sufficient  to  satisfy  the  requirements  of  section  325  of  the 
Code  of  Civil  Procedure,  as  to  the  kind  of  possession  essential 
to  an  adverse  possession.  Plaintiff  thenceforth  claimed  to  be 
the  owner  of  such  property  so  inclosed.  This  was  sufficient 
to  support  a  conclusion  of  actual  possession  of  the  inclosed 
portion  on  the  part  of  plaintiff.  {See  Morris  v.  Clarkifi,  156 
Cal.  16,  18,  [103  Pac.  180;  Knowles  v.  Crocker  Estate  Co., 
149  Cal.  279,  283,  [86  Pac.  715] ;  Brumagim  v.  Bradsh/iw,  39 
Cal.  24,  46.)  Respondents  rely  in  this  behalf  upon  certain 
early  cases  on  the  question  what  constitutes  such  actual 
possession  as  was  required  by  the  terms  of  the  Van  Ness 
ordinance  in  San  Francisco,  such  as  Polack  v.  McOrath,  32 
Cal.  15,  and  Wolf  v.  Baldwin,  19  Cal.  308,  which  cannot  be 
accepted,  especially  in  view  of  the  later  decisions,  as  establish- 
ing that  a  court  would  not  be  warranted  in  holding  that  one 
who  has  by  a  substantial  fence  completely  inclosed  land  claimed 
by  him  has  thereby  established  actual  possession  thereof. 

It  is  also  to  be  borne  in  mind  that  so  far  as  the  evidence 
shows,  none  of  the  defendants  had  ever  been  in  possession  of 
any  portion  of  the  property,  and  that  the  evidence  was  not 
such  as  to  compel  the  conclusion  that  any  one  at  all  was  at 
the  time  of  plaintiff's  entry  in  possession  of  the  property  that 
was  actually  inclosed  by  him. 

But  the  evidence  must  be  taken  as  showing  without  conflict 
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that  plaintiff's  possession  was  taken  by  him  in  contemplation 
of  this  action  less  than  two  days  before  the  commencement 
thereof,  and  with  a  view  to  the  possible  advantage  to  be  ob- 
tained by  him  by  being  in  possession  at  the  time  of  the  com- 
mencement of  the  proposed  action.  But  we  do  not  see  that 
this  detracts  from  the  effect  of  his  actual  possession  at  the 
commencement  of  the  action,  as  prima  facie  evidence  of  title 
in  him  as  against  third  persons  who  are  not  shown  to  have  any 
interest  in  the  property  or  to  have  ever  been  in  possession  of 
any  portion  thereof.  Learned  counsel  for  defendants  have 
cited  some  cases  from  other  states  as  supporting  the  proposi- 
tions that  "the  possession  contemplated  by  the  law  is  limited 
to  possession  peaceably  and  rightfully  acquired,"  that  "courts 
will  not  assume  jurisdiction  where  the  possession  was  acquired 
by  use  of  unfair  or  corrupt  means,"  and  "that  possession  taken 
in  contemplation  of  an  action  is  not  suflScient."  As  we  have 
seen,  there  is  nothing  here  to  compel  the  conclusion  that  the 
possession  was  taken  otherwise  than  peaceably,  or  that  any 
portion  of  the  property  inclosed  was  in  the  actual  possession 
of  any  other  person  at  the  time.  This  sufficiently  distinguishes 
this  case  from  that  of  Ruhert  v.  Brayton,  82  Mich.  632,  [46 
N.  W.  935],  where  the  plaintiff,  contemplating  an  action, 
forcibly  removed  the  tenant  of  a  claimant  in  possession  and 
retained  possession  by  force  and  arms.  Most  of  the  cases 
cited  by  defendants  in  support  of  the  propositions  stated  above 
were  decided  under  laws  making  possession  by  plaintiff  at  the 
commencement  of  the  action  essential  to  the  jurisdiction  of 
the  court  to  entertain  the  action  at  all,  and  there  are  expres- 
sions in  some  of  them  tending  to  support  the  proposition  that 
a  possession  taken  for  the  mere  purpose  of  securing  advantage 
ground  for  such  litigation,  especially  when  obtained  by  unfair 
means  or  by  force,  is  not  the  possession  essential  to  jurisdic- 
tion of  an  action  to  quiet  title  contemplated  either  by  the  old 
equitable  rule  limiting  such  action  to  those  in  possession,  or 
by  statutes  adopting  that  rule.  While  much  may  be  said  in 
support  of  such  a  conclusion,  it  has  been  distinctly  held  in  this 
state  under  a  statute  requiring  possession  as  a  condition  to 
the  maintenance  of  such  an  action,  that  it  is  immaterial 
how  possession  was  acquired  (see  Reed  v.  Calderwood,  32  Cal. 
109,  and  Calderwood  v.  Brooks,  45  Cal.  519),  and  the  same 
ruling  was  made  in  Nevada  in  Scorpion  S.  M.  Co.  v.  Marsano, 
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10  Nev.  378,  where  the  court  said  that  it  was  immaterial  if 
the  actual  possession  was  obtained  by  illegal  means,  vi  et  armis, 
the  statute  making  no  exception  as  to  the  manner  in  which 
possession  is  acquired.  But,  as  we  have,  by  statute,  dispensed 
with  the  necessity  of  any  possession  by  plaintiff,  as  an  essen- 
tial to  jurisdiction  of  such  an  action,  the  particular  question 
involved  in  the  cases  we  have  referred  to  is  no  longer  of  im- 
portance. We  are  concerned  here  solely  with  the  question 
as  to  the  character  of  possession  essential  to  constitute  prima 
foicie  evidence  of  ownership,  and  we  can  see  no  warrant  for 
holding  that  the  mere  fact  that  the  possession  was  taken  by 
plaintiff  only  shortly  before  the  commencement  of  his  action, 
and  with  a  view  to  the  advantage  to  be  derived  in  such  litiga- 
tion from  being  in  possession,  necessarily  precludes  it  from 
constituting  such  prima  facie  evidence.  It  is  constantly  to  be 
borne  in  mind  that  the  evidence  was  not  such  as  to  compel 
the  conclusion  as  matter  of  law  that  there  was  at  the  time  of 
plaintiff's  inclosure,  actual  possession  of  any  portion  of  the 
property  inclosed  by  him  by  any  other  person. 

We  have  gone  over  the  evidence  word  by  word  to  ascertain 
whether  there  was  anything  in  the  evidence  to  compel  the  con- 
clusion as  matter  of  law  that  notwithstanding  plaintiff's  actual 
possession  of  the  greater  portion  of  the  land,  he  nevertheless 
was  not  the  owner  of  any  interest  therein.  If  such  a  con- 
dition was  affirmatively  shown  by  the  evidence,  doubtless  the 
prima  facie  presumption  of  ownership  arising  from  mere 
actual  possession  should  be  held  to  be  overcome.  (See  Shdion 
Logging  Co,  v.  Oosler,  26  Wash.  126,  [66  Pac.  151].)  But  we 
are  satisfied  that  no  such  effect  can  be  given  to  such  evidence 
as  was  actually  elicited  on  the  cross-examination  of  plaintiff 
and  Mr.  Shepardson,  his  attorney,  which  constitutes  the  only 
evidence  as  to  which  any  such  claim  could  plausibly  be  made. 
In  fact,  learned  counsel  for  defendants  do  not  press  any  claim 
of  this  kind,  as  we  understand  their  brief. 

We  are  unable  to  escape  the  conclusion  that  as  to  the  prop- 
erty actually  inclosed  by  plaintiff,  a  sufficient  case  was  made 
to  preclude  the  granting  of  a  nonsuit  for  want  of  evidence  of 
ownership  of  any  interest  in  plaintiff.  If,  as  is  suggested  by 
counsel  for  defendants,  the  plaintiff  is,  as  matter  of  fact, 
without  any  interest  in  the  property,  and  his  action  was  "as 
bald  and  brazen  a  piece  of  land  jumping  as  appears  in  the 
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history  of  land  jumping  in  this  state/'  it  is  unfortunate  that 
defendants  did  not  introduce  the  necessary  evidence,  which 
must  have  been  easily  procurable,  and  press  the  case  to  a 
judgment  on  the  merits,  thus  terminating  the  litigation,  in- 
stead of  resorting  to  a  motion  for  a  nonsuit,  generally  a  pro- 
ceeding of  the  most  doubtful  expediency  for  one  who  is  able 
to  prove  a  good  defense  on  the  merits. 

We  see  nothing  in  other  claims  made  in  respondents'  brief 
in  support  of  the  action  of  the  trial  court  in  granting  the 
motion  for  nonsuit.  What  has  been  said  disposes  of  the  claim 
made  by  the  seventeenth  specification  of  the  motion.  The 
tenth  specification  referred  only  to  lands  lying  outside  of  the 
plaintiff's  inclosure,  as  to  which  it  may  be  assumed  plaintiff 
made  no  case,  but,  as  we  have  seen,  the  fact  that  a  plaintiff 
fails  to  make  a  prima  f<icie  case  as  to  a  portion  of  the  land 
involved  does  not  warrant  the  granting  of  a  motion  for  a  non- 
suit as  to  the  remainder  of  the  property  as  to  which  he  has 
made  such  a  ease.  There  was  suf&cient  evidence  to  support 
a  conclusion  that  the  lands  inclosed  by  plaintiff's  fences  are 
a  portion  of  the  land  described  in  plaintiff's  amended  com- 
plaint, with  the  possible  exception  of  a  "small  portion,  north- 
westerly portion"  of  one  of  the  indosures,  which,  according 
to  the  testimony  of  Mr.  Squires,  a  civil  engineer,  had  been 
improperly  included  within  plaintiff's  fence.  But  even  if  we 
should  assume  that  by  reason  of  the  presence  in  such  inclosure 
of  this  somewhat  indefinite  quantity  of  land  not  embraced 
in  the  description  contained  in  the  complaint,  as  to  the  owner- 
ship of  which  there  is  no  evidence  whatever,  except  plaintiff's 
possession,  a  motion  for  nonsuit  could  properly  have  been 
granted  as  to  all  the  land  embraced  in  said  inclosure,  which  of 
course,  is  not  conceded,  it  would  still  remain  that  the  motion 
should  not  have  been  granted  as  to  the  other  inclosure.  No 
other  special  ground  stated  as  a  basis  for  the  nonsuit  requires 
discussion. 

In  view  of  our  conclusion  that  the  motion  for  nonsuit  was 
erroneously  granted,  it  is  unnecessary  to  consider  any  other 
question  discussed  in  the  briefs. 

The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

ShaWy  J.,  and  Sloss,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[S.  F.  No.  6869.    Department  One.— April  3,  1912.] 

In   the   Matter   of   the    Estate    of   JOHN   J.   FLEMING, 

Deceased. 

Estate  of  Deceased  Persons — ^Detesmination  of  Relationship  a>d 
Heibship  on  DiSTBttUTiON— Findings. — In  a  proceeding  for  the 
distributioa  of  the  estate  of  an  intestate  to  persons  claiming  to  bo 
a  half  sister  and  the  children  of  a  deceased  half  brother  of  the 
deceased,  the  evidence  is  reviewed  and,  although  conflicting,  is  held 
sufScicnt  to  sustain  the  findings  of  the  trial  court  that  neither  of 
such  claimants  Kas  in  any  waj  related  to  the  deceased  nor  one  of  his 
heirs  at  law. 

Id. — Claimant  Has  Burden  of  Proof  to  Show  Brlationship. — In  such 
a  proceeding,  the  burden  of  proof  is  upon  the  persons  claiming  diar 
tribution  to  establish  their  relationship  to  the  deceased. 

Id. — Appeai^— Order  Befusino  New  Triai/— Party  not  Interested  in 
Estate  Cannot  Question  Distribution. — Such  a  claimant,  on  an 
appeal  from  an  order  denying  her  a  new  trisl  of  the  proceeding 
for  distribution,  and  after  the  appellate  court  has  approved  the 
finding  that  she  was  in  no  way  related  to  the  deceased  and  had 
absolutely  no  interest  in  his  estate,  is  not  an  aggrieved  party  as  to 
findings  made  on  any  other  issue,  or  as  to  the  disposition  of  the 
estate  made  by  the  decree,  and  cannot  question  their  correctness. 

Id. — SUTFICIENCT     OF    FINDINGS    TO    SUPPORT    JUDGMENT — BeVIEW    ON 

Appeal. — The  fact  that  the  findings  made  in  such  proceeding  do  not 
support  the  judgment  does  not  render  the  judgment  void,  but  only 
erroneous,  a  condition  warranting  a  reversal  on  an  appeal  ther» 
from  by  an  aggrieved  party.  Such  a  point  cannot  be  considered  on 
an  appeal  fiom  an  order  denying  a  motion  for  a  new  trial,  but  only 
on  direct  appeal  from  the  judgment. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
County  of  Alameda  refusing  a  new  trial  of  a  proceeding  for 
the  distribution  of  the  estate  of  a  deceased  person.  William 
H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

K.  B.  Tappan,  and  P.  A.  Berlin,  for  Appellant. 

A.  L.  Prick,  A.  P.  St.  Sure,  George  W.  Eeed,  and  Darwin 
G.  DeGolia,  for  Bespondents. 
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ANGELLOTTI,  J.— This  is  an  appeal  by  Ella  Fleming 
Carter  from  an  order  denying  her  motion  for  a  new  trial  of 
a  proceeding  for  the  final  distribution  of  the  estate  of  deceased, 
who  died  intestate.  In  her  petition  for  distribution,  appellant 
alleged  that  the  only  heirs  at  law  of  deceased  were  herself,  an 
adult  half  sister  of  deceased,  and  Justine  Fleming,  Annie 
Fleming,  and  Ella  Fleming,  children  of  a  deceased  half 
brother  of  deceased,  and  she  asked  that  the  whole  estate  of 
deceased  be  distributed  to  her  and  said  Justine,  Annie,  and 
Ella  Fleming.  There  was  another  petition  by  Ella  Woodbury 
and  three  others,  alleging  themselves  to  be  nephews  and  nieces 
of  deceased  and  his  sole  heirs  at  law.  Still  another  petition 
was  presented  by  respondent  A.  F.  St.  Sure,  as  assignee  of 
George  A.  Myles  and  Ann  Myles,  who  were  the  brother 
and  sister  of  the  wife  of  deceased,  who  had  pre-deceased 
him,  and  wKo  were  alleged  to  have  been  of  the  nearest 
degree  of  relationship,  and  entitled  to  take  all  his  estate. 
The  basis  of  their  claim  was  that  the  property  was  common 
property  of  deceased  and  his  deceased  spouse  while  such 
spouse  was  living,  and  that  in  the  absence  of  blood 
relatives,  they  were  entitled  to  take  the  same  under  sub- 
division 8  of  section  1386  of  the  Civil  Code.  The  three  peti- 
tions were  heard  together.  The  trial  court  in  its  decree  specifi- 
cally found  as  to  Ella  Woodbury  and  her  three  co-petitioners 
and  as  to  Ella  Fleming  Carter,  Justine  Fleming,  Annie  Flem- 
ing, and  Ella  Fleming,  that  they  "are  not  the  heirs  at  law,  next 
of  kin,  or  in  any  way  related  to  the  said  deceased,  John  J. 
Fleming,  nor  is  any  one  of  them  an  heir  at  law,  or  next  of 
kin,  or  in  any  way  related  to  the  s^id  deceased,  John  J. 
Fleming,"  and  denied  the  petitions  on  their  behalf.  Finding 
further  that  deceased  left  surviving  him  no  blood  relation,  or 
person  related  to  him  by  consanguinity,  it  distributed  the 
whole  estate  to  petitioner  St.  Sure,  the  assignee  of  George  A. 
and  Ann  Myles.  Ella  Woodbury  and  her  three  co-petitioners 
acquiesced  in  this  result,  neither  appealing  from  the  same,  nor 
inaugurating  any  proceeding  for  new  trial.  Ella  Fleming 
Carter  alone  moved  for  a  new  trial,  and  has  taken  an  appeal 
from  the  order  denying  such  motion. 

The  principal  question  for  consideration  on  this  appeal  is 
whether  such  portions  of  the  findings  of  the  trial  court  as 
declare  that  she  and  her  three  nieces,  Justine,  Annie,  and  Ella 
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Fleming,  are  not  in  any  way  related  to  deceased,  and  that  none 
of  them  is  an  heir  at  law  of  deceased,  are  sufficiently  sustained 
by  the  evidence. 

Appellant's  claim  of  such  relationship  is  based  entirely  upon 
the  claim  that  the  deceased  was,  in  fact,  one  Richard  Fleming, 
Jr.,  a  son  of  Richard  Fleming,  Sr.,  who  came  from  England  to 
New  Orleans,  Louisiana,  in  1854  or  1855  and  who  lived  in  such 
city  until  he  died  in  the  year  1869.  It  is  not  disputed  that 
appellant  is  a  daughter  of  said  Richard  Fleming,  Sr.,  by  his 
second  wife,  or  that  Justine  Fleming,  Annie  Fleming,  and 
Ella  Fleming  are  the  children  of  a  deceased  son  of  Richard 
Fleming,  Sr.,  by  said  second  wife.  Richard  Fleming,  Sr.,  had 
a  son,  named  Richard  Fleming,  Jr.,  by  his  first  wife,  and  ap- 
pellant's claim  of  relationship  to  deceased  on  the  part  of  her- 
self and  her  three  nieces  is  based  entirely  on  her  claim  that 
deceased  was,  in  fact,  said  Richard  Fleming,  Jr..  The  burden 
of  proof  was  upon  appellant  to  establish  the  validity  of  this 
claim.  The  findings  of  the  trial  court  were  substantially  that 
such  claim  was  not  established  to  its  satisfaction  by  the  evi- 
dence. Is  there  sufficient  support  in  the  evidence  for  such  a 
conclusion  f  If  there  is,  it  is  not  to  be  doubted  that  we  cannot 
disturb  the  findings,  even  though  the  evidence  is  such  that 
sufficient  support  for  a  contrary  conclusion  might  also  be 
found  therein. 

An  examination  of  the  evidence  on  this  question  contained 
in  the  transcript,  and  a  consideration  of  the  arguments  con- 
tained in  the  brief  of  counsel  have  satisfied  us  that  there  is  no 
warrant  for  holding  that  the  findings  in  this  matter  are  with- 
out sufficient  support  in  the  evidence. 

It  is  established  by  the  evidence  given  on  behalf  of  appel- 
lant that  Richard  Fleming,  Jr.,  was  bom  in  England.  His 
mother's  maiden  name  was  Bessie  Kalaher.  She  died  in  Eng- 
land, and  subsequently,  in  1854  or  1855,  the  father,  Richard 
Fleming,  Sr.,  came  from  England  to  New  Orleans  with  the 
boy,  then  a  lad  of  four  or  five  years  of  age,  and  there  estab- 
lished his  residence.  Richard  Fleming,  Jr.,  ran  away  from  his 
home  when  he  was  a  small  boy  in  company  with  a  man  named 
Sawyer.  Evidence  as  to  his  subsequent  whereabouts  was  very 
meager.  John  J.  Fleming  of  Burlington,  Iowa,  a  son  of  a 
brother  of  Richard  Fleming,  Sr.,  who  resided  in  Burlington, 
deposed  that  he  saw  him  at  that  place  in  1863  or  1864,  wear- 
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ing  the  uniform  of  a  Union  soldier  and  going  under  the  name 
of  James  Sawyer,  and  representing  himself  as  having  been 
in  the  Union  army.  This  witness  further  said  that  he  saw 
Richard  Fleming,  Jr.  once  thereafter,  between  the  years  1880 
and  1884,  in  Burlington,  when  he  looked  very  badly,  and  his 
clothes  were  in  a  dilapidated  condition,  and  he  asked  for  some 
money,  saying  he  was  very  much  in  need  thereof.  He  re- 
mained*there  one  or  two  days  only.  There  was  testimony  that 
in  1884  or  in  1885  he  was  in  New  Orleans  for  about  a  week, 
when  he  made  himself  known  to  his  relatives,  and  said  he  was 
from  California  and  said  he  was  going  back  there.  John  J. 
Fleming  of  Burlington  was  of  the  opinion  that  a  photograph 
of  deceased  shown  him  was  the  photograph  of  Richard  Flem- 
ing, Jr.  Certain  of  the  witnesses  who  saw  Richard  Fleming, 
Jr.,  in  New  Orleans  in  1884  or  1885  testified  that  they  were  of 
the  same  opinion.  There  was  testimony  on  the  part  of  these 
witnesses  and  John  Fleming  of  Burlington,  none  of  whom 
ever  saw  Richard,  Jr.,  except  upon  the  occasions  already 
designated,  as  to  his  height,  apparent  age,  and  general  appear- 
ance, the  tendency  of  which  was  to  show  that  he  resembled  de- 
ceased in  those  regards.  There  was  also  testimony  of  a  Mrs. 
Sears  who  knew  deceased  in  Oakland,  Cal.,  from  the  year 
1883,  to  the  effect  that  deceased  told  her  that  he  ran  away 
from  home  while  young  and  had  lost  sight  of  his  folks,  but 
knew  that  he  had  an  uncle,  a  brother  of  his  father,  living  in 
Burlington,  and  also  that  when  deceased  returned  from  a  trip 
to  New  York,  which  she  said  he  took  in  1887  by  steamer  by  way 
of  Panama,  he  told  her  that  he  came  back  from  New  York  by 
rail  by  way  of  New  Orleans.  There  was  also  the  testimony  of 
two  men  named  Valentine  to  the  effect  that  deceased  had  told 
them  in  the  late  eighties  that  Judge  Fleming  of  Burlington 
was  his  uncle,  and  they  further  testified  that  he  resembled  the 
Burlington  Flemings  in  appearance.  There  was  also  testi- 
mony of  another  witness  to  the  effect  that  appellant  resembled 
deceased  in  appearance.  Another  witness  testified  that  de- 
ceased once  told  him,  when  he  was  drunk,  that  he  was  born  in 
England,  and  that  he  had  "more  relatives  what  you  think  of." 
There  was  also  the  evidence  of  some  witnesses  to  the  effect 
that  in  their  opinion  there  were  certain  points  of  resemblance 
between  deceased  and  the  photograph  of  some  member  of  the 
New  Orleans  Flemings,  which  photograph  was  in  evidence 
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before  the  trial  court.  Such,  in  a  general  way,  is  the  testimony 
relied  on  by  appellant  as  showing  that  deceased  was  Richard 
Fleming,  Jr. 

The  deceased  resided  in  Alameda  County,  Cal.,  from  at  least 
as  early  as  1872,  for  he  was  registered  as  a  voter  of  that  county 
on  September  30,  1872,  to  the  time  of  his  death,  January  17, 
1907.  He  always  went  by  the  name  of  John  or  John  J.  Flem- 
ing, never  having  been  known  in  that  county  by  any.  other 
name.  His  first  registration  showed  the  name  to  be  John 
Fleming,  and  his  place  of  nativity  to  be  New  York.  His  last 
aflSdavit  for  registration,  made  September  28,  1904,  gave  his 
name  as  John  James  Fleming,  and  New  York  as  his  place  of 
birth.  His  aflSdavit  for  a  marriage  license  made  April  10, 
1875,  gave  his  name  as  J.  J.  Fleming,  his  age  as  twenty-five 
years,  and  his  place  of  nativity  as  New  York.  The  certificate 
of  his  marriage  states  him  to  be  John  James  Fleming,  age 
twenty-five  years,  of  New  York  City,  a  son  of  James  Fleming 
and  Mary — ^nee  Smith,  his  wife.  His  record  as  a  depositor  at 
the  Oakland  Bank  of  Savings,  furnished  by  himself,  gave  his 
father's  name  as  P.  Fleming,  his  mother's  maiden  name  as 
Mary  Kyley,  his  birthplace  as  New  York  City,  and  his  date  of 
birth  September  15, 1850.  His  depositor's  record  at  the  Union 
Savings  Bank,  signed  by  himself,  showed  his  mother's  maiden 
name  to  have  been  Mary  Kyley  and  his  birthplace  New  York 
City.  His  depositor's  record  at  the  Central  Bank,  made  in 
December,  1896,  entirely  in  his  own  handwriting,  was  signed 
John  J.  Fleming,  and  stated  his  father's  name  to  have  been 
P.  Fleming,  his  mother's  maiden  name  to  have  been  Mary 
Kyley,  and  his  date  of  birth  September  15,  1850.  He  had  told 
several  apparently  disinterested  witnesses  that  he  was  born 
and  raised  in  New  York,  and  was  apparently  quite  familiar 
with  that  city,  and  had  apparently  never  told  any  one  that 
he  had  lived  in  New  Orleans,  or  had  any  relatives  there. 
During  his  residence  in  Alameda  County,  he  apparently  left 
the  state  only  once,  and  the  evidence  is  ample  to  support  a 
conclusion  that  this  was  after  he  sold  a  saloon  owned  by  him, 
known  as  the  Gem  Saloon,  which  was  shown  to  have  been 
August  28,  1885.  There  is  ample  evidence  to  support  a  con- 
clusion that  he  left  San  Francisco  by  steamer  for  Panama, 
avowedly  bound  for  New  York,  that  he  went  directly  to  New 
York  by  this  route,  and  returned  to  California  within  a  few 
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weeks,  variously  stated  by  witnesses  from  four  to  eight  or 
nine.  There  was  nothing  to  indicate  that  he  passed  through  or 
visited  New  Orleans  on  this  trip,  other  than  the  testimony  of 
the  New  Orleans  witnesses  already  referred  to,  except  the  tes- 
timony of  Mrs.  Sears  that  he  told  her  he  "came  back  from 
New  York  by  rail  by  way  of  New  Orleans  and  visited  that 
state."  There  was  absolutely  nothing  other  than  the  testimony 
of  John  J.  Fleming  of  Burlington  already  referred  to,  to 
indicate  that  he  visited  Burlington  on  this  trip,  or  at  any 
other  time.  So  far  as  appears,  the  only  claim  of  any  mention 
by  him  of  New  Orleans  in  the  whole  course  of  his  residence 
in  Alameda  County  was  that  contained  in  the  testimony  of 
Mrs.  Sears  above  noted.  There  was  nothing  to  indicate  that 
he  had  ever  served  in  the  United  States  army  or  that  he  had 
ever  said  anything  about  any  such  service.  No  reason  appears 
why  deceased  should  have  assumed  a  name  not  his  own  and 
especially  no  reason  why  he  should  have  assumed  the  name 
of  John  J.  Fleming,  if  it  were  not  his  true  name. 

We  have  set  forth  in  a  general  way  the  testimony  before  the 
lower  court  on  the  question  at  issue.  It  seems  very  clear  to  us 
that  it  is  of  such  a  nature  as  to  support  the  conclusion  of  the 
lower  court  that  appellant  had  not  satisfactorily  established 
that  deceased  was  Richard  Fleming,  Jr.,  or  in  any  way  related 
to  the  family  of  which  he  was  a  member.  At  the  very  least, 
the  circumstances,  relied  on  by  respondent  were  sufficient  to 
present  a  case  of  conflicting  evidence.  In  view  of  the  many 
other  circumstances  appearing,  the  trial  court  was  not  bound 
to  accept  the  testimony  of  Mrs.  Sears  and  the  Valentines  as 
correctly  stating  the  exact  purport  of  statements  made  by  de- 
ceased to  them  in  the  course  of  casual  conversation  many 
years  before.  Even  if  such  statements  had  been  made  by  him 
they  would  by  no  means  be  conclusive,  in  view  of  the  other 
circumstances.  The  same  is  true  as  to  the  testimony  relating 
to  the  claimed  resemblance  between  deceased  and  the  man  who 
visited  New  Orleans  and  Burlington  in  the  early  eighties,  and 
is  also  true  of  every  bit  of  evidence  relied  on  by  appellant. 
There  is  the  possibility  that  deceased  and  Richard  Fleming, 
Jr.,  were,  in  fact,  one  and  the  same  person.  If,  however,  de- 
ceased was  bom  in  New  York,  and  his  father's  name  was  not 
Richard  Fleming,  it  is  clear  that  he  was  not  the  Richard  Flem- 
ing, Jr.,  referred  to  in  the  evidence.  There  was  ample  evi- 
dence to  sustain  a  conclusion  to  such  an  effect. 
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It  must  be  held,  in  view  of  what  we  have  said,  that  the 
findings  of  the  trial  court  to  the  ejffect  that  neither  appellant, 
nor  any  one  of  her  three  nieces  was  in  any  way  related  to  de- 
ceased, or  was  one  of  his  heirs  at  law,  are  sufficiently  sustained 
by  the  evidence. 

We  have  examined  the  few  rulings  that  are  complained  of  in 
the  matter  of  striking  out  certain  evidence  given  by  witnesses 
for  appellant  bearing  on  the  issues  we  have  discussed,  and  find 
nothing  therein  prejudicial  to  appellant. 

What  we  have  said  disposes  of  the  appeal  of  Ella  Fleming 
Carter  and  requires  an  affirmance  of  the  decree,  she  being  the 
only  appellant.  Learned  counsel  urge  several  reasons  why, 
even  if  appellant  and  her  nieces  are  adjudged  to  be  without 
interest  in  the  estate  of  deceased,  the  distribution  of  the  prop- 
erty to  the  assignee  of  George  A.  and  Ann  Myles  was  erron- 
eous, such  as,  that  George  A.  Myles  was  estopped  from  assert- 
ing any  right  to  succeed  to  any  of  the  property  because  of  an 
alleged  adjudication  against  him  on  the  proceeding  for  letters 
of  administration  when  he  and  the  public  administrator  were 
opposing  claimants;  that  even  if  appellant  and  her  nieces 
were  in  no  way  related  to  deceased,  there  are  other  nearer 
heirs  and  next  of  kin  than  George  A.  and  Ann  Myles;  and 
that  there  was  no  proof  that  the  property  left  by  deceased 
was  the  common  property  of  deceased  and  his  deceased  spouse 
while  such  spouse  was  living  (a  condition  essential  to  the  right 
of  relatives  of  the  deceased  spouse  to  take  any  part  of  his 
estate  under  subdivision  8  of  section  1386  of  the  Civil  Code). 
But  it  being  once  established  that  appellant  was  in  no  way 
related  to  deceased  and  is  absolutely  without  interest  in  his 
estate,  it  is  of  no  concern  to  her  how  the  estate  is  distributed, 
and,  as  said  in  Estate  of  Walker,  148  Cal.  166,  [82  Pac.  771], 
"she  is  in  no  position  to  contest  the  decree,  it  matters  not  to 
her  to  whom  the  estate  is  distributed."  There  being  no  suffi- 
cient legal  ground  for  the  granting  of  a  new  trial  as  to  the 
issues  material  to  her  relationship  to  deceased  and  her  interest 
in  his  estate,  the  findings  on  which  being  as  already  stated, 
she  is  in  no  sense  an  aggrieved  party  as  to  the  finding  on  any 
other  issue,  or  as  to  the  disposition  of  the  property  made  by 
the  decree  (see  Estate  of  Walker,  148  Cal.  166,  [82  Pac.  771] ; 
Blythe  v.  Ayres,  102  Cal.  254,  [36  Pac.  522] ;  Estate  of  Piper, 
147  Cal.  606,  [82  Pac.  246] ).    Even  if  such  a  condition  would 
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assist  appellant,  there  is  no  foundation  for  the  claim  that  the 
decree  of  distribution  is  void  on  its  face.  The  utmost  that 
might  be  contended  for  against  it  is  that  the  findings  do  not 
support  the  judgment  in  so  far  as  the  distribution  to  the 
assignee  of  the  Myles  is  concerned.  But  the  fact  that  the 
findings  do  not  support  a  judgment  does  not  render  a  judg- 
ment void,  but  only  erroneous,  a  condition  warranting  a  re- 
versal on  an  appeal  therefrom  by  an  aggrieved  party.  Such 
a  point,  as  has  often  been  held,  may  not  be  considered  on  a 
motion  for  a  new  trial,  even  when  such  motion  is  prosecuted 
by  the  party  aggrieved,  but  only  on  direct  appeal  from  the 
judgment.  But,  as  we  have  said,  it  is  a  matter  of  no  concern 
to  appellant  under  the  circumstances,  who  was  found  entitled 
to  take  this  property  or  how  it  was  in  fact  distributed,  it  being  . 
established  that  she,  in  any  event,  has  no  right  to  any  part 
of  it. 

The  order  appealed  from  is  affirmed. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Sae.  Ko.  1900.    Department  One.— April  6,  1912.] 

MAE  H.  DILLEB,  Individually,  RALPH  DILLER,  VIVIAN 
DILLER,  and  MAE  H.  DILLER  as  the  Guardian,  etc.,  of 
Octavia  Diller,  a  Minor,  Respondents,  v.  NORTHERN 
CALIFORNIA  POWER  COMPANY  (a  Corporation), 
Appellant. 

NiGLIGZNCE— KLECTKIO  WoX  ACBOSS  HIGHWAY— INJUEY  TO  TRAVELED— 

Presumption  or  Negligence. — The  fact  that  a  person,  while  travel- 
ing along  a  public  highway,  was  injured  hj  coming  in  contact  with 
a  highlj  charged  electric  wire  belonging  to  an  electric  light  and 
power  company,  which  was  down  across  the  public  highway  at  the 
point  where  the  accident  occurred,  raises  a  presumption  of  negligence 
on  the  part  of  the  company  maintaining  the  wire. 
Id. — Evidence  Supports  Findings  or  Negugence. — The  evidence,  al- 
though conflicting,  is  held  sufficient  to  support  the  special  findings 
of  the  jury  that  the  defendant's  power  line  had  been  negligently 
constructed;    that  the  negligence  consisted  in  the  use  of  a  weak 
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pin  on  the  cross-bar  carrying  the  wire  that  fell  and  that  the  falling 
of  the  wire  was  caused  by  this  weakness,  and  that  the  line  was 
negligently  naaintained,  in  that  the  man  in  charge  neglected  to 
repair  the  pin  after  his  attention  had  been  repeatedly  called  to  its 
dangerous  condition. 

Id. — Mea-sube  of  Damages  fob  Death — Pbovincb  of  Jury. — In  the 
assessment  of  damages  for  a  negligent  death  much  is  left  to  the 
sound  discretion  of  the  jury,  and  its  action  and  that  of  the  trial 
court  will  be  reversed  only  where  the  amount  of  damages  is  obviously 
80  disproportionate  to  the  injury  proved  as  to  justify  the  conclusion 
that  the  verdict  is  not  the  result  of  the  cool  and  dispassionate  dis- 
cretion of  the  jury. 

Id. — Pecunuby  Loss  Limit  of  Recovery. — In  actions  for  injuries  caus- 
ing death,  instituted  *  by  the  surviving  wife  and  children  of  the 
.  deceased,  the  plaintiffs  are  limited  in  their  recovery  to  the  pecuniary 
loss  suffered  by  them. 

Id. — ^Verdict  of  Twenty  Thousand  Dollars  Not  Excessive. — In  such 
an  action,  a  verdict  of  twenty  thousand  dollars,  for  the  death  of  a 
healthy  man,  fifty-seven  years  of  age,  who  had  been  contributing  at 
least  two  hundred  dollars  a  month  to  the  support  of  his  family, 
cannot  be  held  excessive. 

Id. — ^Eabnings  of  Deceased  as  Evidence. — Evidence  of  what  such  a 
person  had  earned  in  the  past  furnished  at  least  some,  if  not,  indeed, 
the  most  satisfactory,  basis  for  estimating  what  he  would  in  all 
likelihood  have  done  in  the  future. 

Id. — ^INSTBUCTIONS  AS  TO  PbOOF  OF  NBGUOBNCB— WANT  OF  CONFLICT. — 

In  such  an  action  an  instruction,  to  the  effect  that  the  plaintiffs  were 
bound  to  prove  the  defendant's  negligence  by  a  preponderance  of 
evidence,  is  not  in  conflict  with  an  instruction  to  the  effect  that 
proof  of  killing  by  coming  in  contact  with  the  fallen  wire  raised  a 
presumption  of  the  defendant's  negligence,  and  cast  upon  it  the 
burden  of  meeting  the  presumption;  and  that  such  presumption 
need  not  be  overcome  by  the  defendant  by  a  preponderance  of  the 
evidence,  but  it  would  be  overcome  if  sufficient  evidence  were  pro- 
duced to  balance  it. 

Id. — ^IMMATEBIAL  Instbuction  Ignobed  BY  JuBY. — An  instruction  as  to 
an  element  of  negligence  that  was  not  within  the  issues  is  im- 
material, when  the  special  verdict  of  the  jury  shows  that  the  only 
negligence  found  and  acted  upon  by  them  was  that  alleged. 

Td. — Enlaboements  of  Photoqbaphs — Evidence  of  Makeb  to  Pbovb 
Accuracy  Unnecessary.— It  is  for  the  trial  court  to  determine, 
from  the  evidence  before  it,  whether  enlargements  of  photographs  of 
the  lociLS  in  quo  that  were  received  in  evidence,  are  correct  repre- 
sentations thereof.  The  accuracy  of  the  enlargements  need  not  be 
proved  by  the  maker  thereof. 

Id. — Statements  to  and  Admissions  of  General  Agent  of  De- 
fendant.— Ia  such   action,   evidence  of  statements  made  to   the 
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general  agent  of  the  defendant  having  charge  of  its  power  syBtem 
concerning  the  condition  of  the  defective  supporting  pin,  and  hia 
replies  thereto,  were  admissible  to  establish  notice  to  him  of  the 
defective  construction  and  to  show  negligence  in  maintenance.  It 
was  not  necessary  to  lay  a  foundation  for  such  declarations  by  ask- 
ing the  preliminary  questions  appropriate  to  an  attempt  to  impeach 
a  witness  by  proof  of  contradictory  statements  made  at  another  time. 

Id. — Witness  Famujab  with  Business  Affaibs  of  Deceased. — A 
witness  familiar  with  the  business  affairs  of  the  deceased  was  prop- 
erly permitted  to  testify  to  the  amount  he  had  been  earning  in  hia 
business. 

New  Triai/— Misconduct  of  Jubt — Ck)NFL[CTiNG  Affidavits — Appeal. 
— The  refusal  to  grant  a  new  trial  for  alleged  misconduct  of  the 
jury  will  be  upheld  on  appeal  when  the  affidavits  relied  on  to  show 
misconduct  were  contradicted  by  counter  affidavits. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Glenn 
County  and  from  an  order  refusing  a  new  trial.  William  M. 
Finch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Reid  &  Dozier,  and  Chickering  &  Gregory,  for  Appellant. 

Frank  Freeman,  and  Charles  L.  Donohoe,  for  Respondents. 

SLOSS,  J. — The  plaintiffs,  widow  and  children,  and  the 
heirs  at  law  of  R.  Diller,  deceased,  brought  this  action  to  re- 
cover damages  from  the  defendant  for  the  alleged  negligent 
killing  of  said  decedent.  In  May,  1907,  the  defendant  owned 
and  operated  a  line  of  poles  and  wires  for  the  conducting  of 
electric  power  to  various  places  in  the  county  of  Glenn.  The 
line  ran  along  the  county  road  between  St.  John  and  Hamilton 
in  said  county,  and,  at  one  point,  crossed  the  road  from  the 
westerly  to  the  easterly  side  thereof.  On  the  morning  of  May 
19,  1907,  R.  Diller  was  driving  a  team  of  horses,  attached  to  a 
buggy,  along  said  road.  At  the  point  where  the  power  line 
crossed  the  road,  one  of  the  wires,  highly  charged  with  elec- 
tricity, had  become  detached  from  one  of  the  poles  to  which  it 
had  been  fastened,  with  the  result  that  it  sagged  down  and 
hung  on  or  near  the  surface  of  the  road.  Diller's  team  came 
in  contact  with  the  wire,  and  he  (together  with  both  horses) 
was  instantly  killed.  The  plaintiffs  charged  that  the  falling  of 
the  wire  and  the  consequent  death  of  Diller  were  caused  by  the 
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negligence  of  the  defendant  in  improperly  and  inefficiently 
and  negligently  constructing  and  maintaining  the  "said  line 
and  system  of  poles  and  wires  at  said  place."  The  defendant, 
in  its  answer,  denied  negligence  on  its  part,  and  averred  that 
the  deceased  had  been  guilty  of  contributory  negligence. 

Upon  a  trial  with  a  jury,  a  general  verdict  for  thirty  thou- 
sand dollars  in  favor  of  plaintiffs  was  returned.  The  jury  also 
gave  answers  to  special  interrogatories.  Upon  defendant  mov- 
ing for  a  new  trial,  the  court  made  a  conditional  order  pro- 
viding that  the  motion  should  be  denied  if  plaintiffs  would 
consent  to  a  reduction  of  the  verdict  and  judgment  from  thirty 
thousand  dollars  to  twenty  thousand  dollars ;  otherwise  a  new 
trial  should  be  granted.  The  plaintiffs  filed  their  consent  to 
the  reduction,  and  an  order  denying  the  motion  for  new  trial 
was  entered.  The  defendant  appeals  from  the  judgment  and 
from  the  order  denying  a  new  trial. 

The  appellant  argues  that  the  evidence  was  insufficient  to 
justify  a  finding  of  negligence  on  its  part  in  constructing  and 
maintaining  its  line  of  poles  and  wires.  This  position  cannot, 
on  the  record,  be  supported.  As  will  appear  in  the  discussion 
of  the  instructions,  the  mere  occurrence  of  the  accident,  under 
the  circumstances  shown,  was  enough  to  make  out  a  prima  facie 
case  of  negligence.  But,  regardless  of  this,  there  was  further 
evidence  to  support  the  verdict.  At  the  point  where  Diller 
met  his  death,  the  road  ran  in  a  northerly  and  southerly  direc- 
tion. A  line  of  poles  ran  along  thfe  westerly  side  of  the  road 
until  it  came  to  the  place  of  crossing,  where  the  wires  were 
brought  over  to  a  line  of  poles  on  the  easterly  side.  The  power 
was  conducted  through  three  wires,  two  of  which  were  strung 
on  insulators  placed  at  opposite  ends  of  cross-arms  attached 
to  the  poles,  while  the  third  ran  on  insulators  fastened  to  the 
tops  of  the  poles.  The  insulators  were  screwed  onto  eucalyptus 
pins  which  were  fitted  into  holes  in  the  cross-arms,  or  the  top 
of  the  pole,  as  the  case  might  be.  Where  the  line  took  an  angle, 
as  at  the  place  of  the  occurrence  in  question,  the  top  wire  was 
fastened  to  insulators  attached  by  means  of  pins  to  a  short 
cross-arm  or  "buck-arm,"  bolted  to  the  pole  about  eight  inches 
from  its  upper  end.  The  wire  which  caused  Diller's  death  was 
the  one  which  had  run  along  the  tops  of  the  poles.  It  had  be- 
come detached  from  the  pole  which  formed  the  point  of  the 
angle.    The  buck-arm  was  found  lying  in  the  road  after  the 
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accident.  One  of  the  insulators  was  broken,  as  was  one  of  the 
eucalyptus  pins  which  had  been  afSzed  to  the  buck-arm.  The 
jury  found,  in  answer  to  special  interrogatories,  that  the  de- 
fendant's power  line  had  been  negligently  constructed;  that 
the  negligence  consisted  in  the  use  of  a  weak  pin  on  the  cross- 
bar (buck-arm)  attached  to  the  angle  pole;  that  the  falling  of 
the  wire  was  caused  by  this  weakness ;  and  that  the  line  was 
negligently  maintained,  in  that  the  man  in  charge  neglected 
to  repair  said  pin  after  his  attention  had  been  repeatedly  called 
to  its  dangerous  condition.  While  the  defendant  introduced 
evidence  which  would  have  fully  warranted  a  finding  that  the 
fall  of  the  wire  was  due  to  causes  other  than  the  one  assigned 
in  the  verdict,  it  cannot  be  said  that  the  conclusion  reached  by 
the  jury  was  without  substantial  support.  Several  witnesses 
testified  that  they  had,  prior  to  the  accident,  observed  that  one 
or  both  of  the  pins  on  the  buck-arm  leaned  over  at  an  angle 
toward  the  road.  There  was  also  testimony  that  this  condition 
had  been  called  to  the  attention  of  Mr.  Thomas,  who  was  in 
general  charge  of  the  defendant's  business  in  the  district  in 
which  the  line  in  question  was  situated.  This  testimony,  to- 
gether with  the  circumstance  that  one  of  the  pins  was,  in  fact, 
found  to  be  broken  immediately  after  the  accident,  furnished 
a  sufiicient  basis  for  the  inferences  that  the  pins  in  question 
were  not  as  strong  as  they  should  have  been,  that  their  weak- 
ness was  the  cause  of  the  fall  of  the  wire,  and  that  this  weak- 
ness was  actually  brought  to  the  knowledge  of  the  defendant. 
No  amount  of  expert  or  other  evidence  that  the  construction 
of  the  line  was  "standard"  precluded  the  jury  from  drawing 
these  inferences. 

The.  damages  fixed  by  the  jury,  even  when  reduced  by  the 
action  of  the  trial  court  to  twenty  thousand  dollars,  were 
heavy,  yet  we  cannot  say  that  the  award  was  so  large  as  to  re- 
quire an  appellate  court  to  set  it  aside  as  excessive.  It  is,  of 
course,  well  settled  that  in  the  assessment  of  damages  in  cases 
of  this  character,  much  is  left  to  the  sound  discretion  of  the 
jury,  and  the  action  of  the  jury  and  the  trial  court  will  be 
reversed  only  where  the  amount  of  the  damages  is  obviously 
"so  disproportionate  to  the  injury  proved  as  to  justify  the 
conclusion  that  the  verdict  is  not  the  result  of  the  cool  and 
dispassionate  discretion  of  the  jury."  {Aldrich  v.  Palmer,  24 
Cal.  513 ;  Morgan  v.  Southern  Pacific  Co.,  95  Cal.  501,  [30  Pac. 
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603] ;  Redfield  v.  O.  C.  8.  «.  Co.,  110  Cal.  277,  [42  Pac.  822, 
1063].)  In  actions  for  injuries  causing  death,  the  plaintiffs 
are,  of  course,  limited  in  their  recovery  to  the  i)ecuniary  loss 
suffered  by  them.  (Taylor  v.  Western  Pacific  Co.,  45  Cal. 
323 ;  Munro  v.  Dredging  Co,,  84  Cal.  515,  [18  Am.  St.  Rep.  248, 
24  Pac.  303] .)  The  jury  was  so  instructed  here.  The  evidence 
was  that  Diller,  at  the  time  of  his  death,  was  a  man  in  good 
health,  a  little  over  fifty-seven  years  of  age,  and  that  his  ex- 
pectancy of  life,  according  to  the  American  Mortality  Table, 
was  15.39  years.  He  was  engaged  in  the  real  estate  business  in 
Chico.  One  witness  testified  that  he  was  making  about  six 
thousand  dollars  per  year  in  this  business.  It  may  be  conceded 
that,  in  view  of  his  cross-examination,  this  witness's  testimony 
was  not  very  satisfactory.  But  we  have  in  addition  the  state- 
ment of  the  widow  that,  during  the  years  preceding  his  death, 
Diller  contributed  not  less  than  two  hundred  dollars  per  month 
for  the  support  of  his  wife  and  children.  There  was  testi- 
mony tending  to  weaken  this  statement.  But  with  conflicts  of 
evidence  this  court  has  no  concern,  and  if  the  jury  accepted  the 
widow's  testimony,  as  it  had,  a  right  to  do,  the  allowance  of 
twenty  thousand  dollars  cannot  be  overthrown  as  excessive. 
The  amount  is  not  manifestly  in  excess  of  a  fair  compensation 
for  the  loss,  during  the  probable  remainder  of  his  productive 
years,  of  the  support  which  had  been,  and  would  be  likely  to 
be,  furnished  by  a  healthy  man,  fifty-seven  years  of  age,  who 
had  been  contributing  at  least  two  hundred  dollars  per  month 
to  his  family.  It  cannot,  of  course,  be  known  what  Diller 
would  have  earned  had  he  lived,  but  evidence  of  what  he  had 
done  in  the  past  furnished  at  least  some,  if  not,  indeed,  the 
most  satisfactory,  basis  for  estimating  what  he  would  in  all 
likelihood,  have  done  in  the  future.  (Shaw  v.  Southern  Pacific 
Co.,  157  Cal.  240,  fl07  Pac.  108] ;  Bonneau  v.  North  Shore 
R.  R.  Co.,  152  Cal.  406,  [125  Am.  St.  Rep.  68,  93  Pac.  106].) 

We  find  no  error  in  the  charge  to  the  jury.  The  court,  after 
instructing  that  the  plaintiffs  were  'Tbound  to  prove  by  a  pre- 
ponderance of  evidence  the  negligence  upon  the  part  of  the 
defendant  as  alleged  in  plaintiffs*  complaint,"  gave  a  further 
instruction  as  follows :  "The  fact  that  a  wire  belonging  to  the 
defendant,  highly  charged  with  a  dangerous  current  of  elec- 
tricity, was  down  across  the  public  highway  at  the  point  where 
the  accident  occurred,  and  that  the  plaintiffs'  intestate,  R. 
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Diller,  while  traveling  along  said  public  highway  came  in  con- 
tact with  that  wire  and  was  killed,  raises  a  presumption  of 
negligence  on  the  part  of  the  defendant  company  in  maintain- 
ing the  wire,  and  casts  upon  the  defendant  the  burden  of  meet- 
ing such  presumption.  Such  presumption  need  not  be  over- 
come by  the  defendant  by  a  preponderance  of  the  evidence. 
If  the  defendant  company  produces  sufficient  evidence  to  bal- 
ance such  presumption,  the  presunlption  is  overcome."  These 
two  instructions  are  not  in  conflict.  The  court  properly  im- 
posed upon  the  plaintiffs  the  burden  of  establishing  by  a  pre- 
ponderance of  evidence  the  negligence  upon  which  they  relied. 
At  the  same  time,  it  ruled  that  proof  of  certain  facts,  standing 
alone,  was  sufficient  to  make  out  a  prima  facte  showing  of 
negligence.  This  did  not  relieve  plaintiffs  of  the  burden  which 
had  been  declared  by  the  earlier  instruction  to  rest  upon  them. 
They  were  still  required  to  establish  their  case  by  a  preponder- 
ance of  all  the  evidence,  and  the  jury  was  expressly  told  that 
the  verdict  must  be  for  defendant  if  it  succeeded  in  balancing 
the  prima  facie  case  (or  presumption,  as  the  court  termed  it), 
made  out  by  plaintiffs.  The  proposition  that  the  facts  sup- 
posed in  the  later  instruction  amounted  to  a  showing  of  negli- 
gence which  had  to  be  met  by  countervailing  evidence  is  simply 
a  statement  of  the  doctrine  of  "rw  ipsa  loquitur.*'  We  do  not 
doubt  that  the  doctrine  is  properly  applied  to  the  falling  upon 
or  across  a  public  highway  in  such  a  way  as  to  endanger  per- 
sons lawfully  traveling  thereon,  of  a  line  of  wire  carrying,  as 
in  this  instance,  an  electric  current  of  twenty  thousand  volts. 
{Western  Union  Tel.  Co.  v.  State,  82  Md.  293,  [51  Am.  St, 
Rep.  464,  31  L.  R.  A.  572,  33  Atl.  763] ;  New(»rk  E.  L,  &  P.  Co 
V.  Ruddy,  62  N.  J.  L.  505,  [57  L.  R.  A.  624,  41  Atl.  712] 
Newark  E.  L.  &  P.  Co.  v.  Ruddy,  63  N.  J.  L.  357,  [57  L.  R 
A.  624,  46  Atl.  1100] ;  Snyder  v.  Western  Electric  Co.,  43  W, 
Va.  661,  [64  Am.  St.  Rep.  922,  39  L.  R.  A.  499,  28  S.  E.  733] ; 
Boyd  V.  Portland  G.  E.  Co.,  41  Or.  336,  [68  Pac.  810] ;  Thomas 
V.  Western  Union  Tel.  Co..  100  Mass.  156.) 

It  is  complained  that  instruction  XX  left  it  open  to  the  jury 
to  find  that  the  defendant  had  been  negligent  in  failing  to  in- 
stall guard-wires,  and  that  this  element  of  negligence  was  not 
within  the  issues.  We  think  the  instructionr  is  not  open  to  the 
construction  which  defendant  seeks  to  put  upon  it.  But  even 
if  it  were,  the  special  verdict  shows  that  the  only  negligence 
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found  and  acted  upon  by  the  jury  was  the  use  and  maintenance 
of  a  weak  insulator  pin.  The  instruction  could  not,  therefore, 
have  harmed  the  defendant. 

The  appellant  assigns  numerous  errors  in  the  admission  and 
rejection  of  testimony.    The  more  important  may  be  noticed. 

Photographs  of  the  scene  were  allowed  to  be  given  in  evi- 
dence. They  were  enlargements  of  pictures  originally  taken. 
It  is  objected  that  the  maker  of  the  enlargements  was  not  called 
as  a  witness  to  prove  the  accuracy  of  the  pictures  oflfered.  But 
this  was  not  required.  It  is  for  the  trial  court  to  determine 
from  the  evidence  before  it,  whether  a  photograph  oflfered  is 
a  correct  representation  of  the  object  or  scene  in  question,  and 
the  ruling  will  be  sustained  on  appeal  unless  it  is  apparent  that 
there  has  been  an  abuse  of  discretion.  (Jones  on  Evidence,  2d 
ed.,  sec.  411;  17  Cyc.  415;  State  v.  Matheson,  130  Iowa,  440; 
114  Am.  St.  Rep.  427,  note;  [8  Ann.  Cas.  430, 103  N.  W.  137] ; 
Carlson  v.  BerUon,  66  Neb.  486,  [1  Ann.  Cas.  159,  92  N.  W. 
600].)  The  preliminary  proof  of  the  accuracy  of  the  photo- 
graphs here  in  question  was  sufficient  to  justify  their  admission. 

Evidence  of  statements  made  to  Mr.  Thomas  concerning  the 
condition  of  the  pins  on  the  buck-arm  of  the  angle  pole  was 
proper  to  show  the  defendant's  knowledge  of  the  unsafe  condi- 
tion of  its  line.  Thomas  was  its  agent  in  general  charge  of  its 
power  system,  and  notice  to  him  of  a  defective  construction 
had  a  direct  bearing  on  the  issue  of  negligence  in  maintenance. 
Similarly,  it  was  proper  to  show  what  he  had  said  in  response 
to  such  statements.  Declarations  or  admissions  against  inter- 
est by  a  party,  or  his  authorized  agent,  may  be  given  in  evi- 
dence, and  it  is  not  necessary  to  lay  a  foundation  for  such 
declarations  by  asking  the  preliminary  questions  appropriate 
to  an  attempt  to  impeach  a  witness  by  proof  of  contradictory 
statements  made  at  another  time.  So  far  as  these  matters 
were  gone  into  in  questioning  Thomas  himself,  they  were 
legitimate  cross-examination. 

There  was  no  error  in  permitting  the  witness  Schuster  to 
testify  to  the  amount  Diller  had  been  earning  in  his  business. 
The  extent  of  his  income  was  certainly  relevant,  and  the  wit- 
ness had  testified  that  he  was  familiar  with  Diller's  business 
affairs.  His  testimony  was,  it  is  true,  weakened  on  cross- 
examination,  but  this  did  not  aflfect  the  admissibility  of  what 
he  had  already  stated. 
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Witness  Kibby  was  not  allowed  to  testify  whether  the  line 
was  of  standard  construction.  But  since  he  subsequently 
stated  that  he  had  not  observed  the  line  so  as  to  be  able  to  say 
whether  the  construction  was  or  was  not  proper,  it  is  plain 
that  the  ruling,  if  erroneous,  was  not  prejudicial. 

The  witnesses  who  were  allowed  to  state  their  opinions  re- 
garding the  construction  of  the  line  testified  in  a  manner  which 
fully  authorized  the  court  to  conclude  that  they  were  qualified 
to  give  expert  evidence. 

The  other  assignments  of  error  in  regard  to  evidence  are 
either  trivial  in  themselves,  or  are  rendered  unimportant  by 
•  the  nature  of  the  answers  to  the  special  interrogatories. 

The  motion  for  a  new  trial  was  based  in  part  upon  alleged 
misconduct  of  the  jury.  So  far  as  this  point  is  concerned,  it  is 
sufiicient  to  say  that  the  material  averments  of  the  affidavits 
relied  on  by  the  defendant  were  contradicted  by  the  counter- 
affidavits  offered  by  the  plaintiffs.  Under  these  circumstances, 
the  action  of  the  trial  court  in  denying  the  motion  must,  of 
course,  be  upheld. 

The  judgment  and  the  order  appealed  from  are  affirmed. 

Shaw,  J.,  and  Angellotti,  J.,  concurred. 
Hearing  in  Bank  denied. 


[S.  F.  No.  5351.    In  Bank.— April  8,  1912.] 

SKOOKUM   OIL   COMPANY    (a   Corporation),   v.   U.   M. 
THOMAS,  Respondent. 

Vendok  and  Vendee— Time  Essence  or  CJonteact — ^Fobpeituke  by 
Vendee — Subsequent  Tender  of  Payment  by  Vendee — Recovery 
op  Installments  Paid. — Under  a  contract  for  the  sale  of  land,  in 
which  time  is  made  of  the  essence  of  the  contract  and  performance 
by  the  vendee  is  made  a  condition  precedent  to  a  conveyance,  and 
upon  breach  thereof  he  is  declared  to  forfeit  all  rights  thereunder, 
including  payments  made  thereon,  the  vendee  cannot,  after  his 
default,  without  excuse  shown  therefor,  by  a  tender  of  the  amount 
due,  acquire  an  equitable  or  a  legal  right  to  maintain  an  action  to 
recover  back  the  moneys  paid  under  the  contract. 

Id. — ^Vendor  Not  Put  in  Defaui/t  by  Mere  Tender. — The  purchaser 
cannot,  in  such  case,  put  the  vendor  in  default  by  mere  tender,  nor 
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ean  he  elect  to  consider  the  contract  at  an  end,  and  recover  what  he 
has  paid  on  it,  where  the  vendor  has  not  abandoned  it,  but  stands 
upon  its  terms  and  conditions. 

Id. — Rescission  op  Contract — Refusal  or  Vendor  to  Accept  Tender. 
: — Under  such  a  contract  the  refusal  of  the  vendor  to  accept  a  tender 
made  by  a  purchaser  in  default,  and  to  convey  to  the  purchaser  after 
such  default,  does  not  effect  a  rescission  of  the  contract,  nor  entitle 
the  vendee  to  recover  the  money  paid. 

Id. — Equity  Will  Not  Relieve  prom  Unexcusbd  Default. — ^Equity  will 
not  relieve  such  purchaser  who  has  made  an  unezcused  default  and 
has  not  fulfilled  conditions  precedent  to  the  vesting  of  his  right  of 
action. 

Id. — Right  op  Vendor  to  Retain  Purchase  Money  upon  Vendee's 
Default. — The  vendor's  right  to  retain  the  purchase  money,  where 
default  was  unexcused,  is  independent  of  any  express  clauses  in  the 
contract  for  forfeiture  of  rights,  or  for  the  retention  of  the  pur- 
chase money  as  liquidated  damages,  and  such  express  clauses  are 
but  declarations  in  express  terms  of  the  legal  rights  of  the  parties 
under  such  a  contract,  existing  without  them. 

Id. — Time  When  Made  Essence  op  Contract— Provision  for  For- 
feiture.— Time  may  be  made  of  the  essence  of  such  a  contract  with- 
out employing  that  precise  expression,  and  is  so  made  when  the  con- 
tract expressly  provides  that  upon  the  failure  of  the  vendee  to  com- 
ply with  the  conditions  therein  set  forth,  any  payments  made  by 
him  to  the  vendor  should  be  forfeited  to  the  latlX^k^s  liquidated 
damages,  and  when  it  was  provided  in  an  extension \>f  time  subse- 
quently given  for  the  payment  of  the  first  installment  of  the  pur- 
chase price,  that  if  the  vendee  did  not  elect  to  purchase  the  land,  the 
vendor  should  retain  the  consideration  paid  for  the  extension  as 
liquidated  damages. 

Id. — Agreement  fob  Abandonment  and  Rescission. — After  the  vendee's 
breach  the  vendor  may  agree  to  a  mutual  abandonment  and  rescis- 
sion, in  which  instance  alone  the  vendee  in  default  would  be  entitled 
to  a  repayment  of  the  part  of  the  purchase  price  paid. 

Id. — ^TiME  Essence  op  Contract  in  Case  op  Sals  op  Mining  Propertt. 
— The  inquiry  whether  time  is  of  the  essence  of  the  contract  is  to  be 
determined  from  the  terms  of  the  contract,  but  some  consideration 
is  to  be  given  to  the  character  of  the  property.  If  the  subject-matter 
of  the  contract  is  a  mine  or  mining  property,  time  is  of  the  essence, 
independent  of  any  express  stipulation  in  the  instrument. 

Id. — Construction  op  Provision  fob  Forfeiture. — A  provision  in  an 
optional  contract  for  the  purchase  of  land  in  four  equal  installments 
of  ten  thousand  dollars  each,  to  the  effect  that  all  sums  paid  therein 
should  apply  to  the  purchase  price,  but  if  the  vendee  failed  to  com- 
ply with  the  conditions  therein  set  forth,  any  payments  "heretofore" 
received  by  the  vendor  should  be  forfeited  to  him  as  liquidated 
damages,  should  be  construed  to  apply  to  installments  subsequently 
paid  on  the  purchase  price,  and  not  alone  to  a  sum  of  ten  dollars 
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which  the  eontraet  recited  was  paid  as  the  consideration.  The  term 
"heretofore"  should  be  treated  as  wholly  unnecessary  to  express  the 
intention  and  be  rejected,  or  should  read  "theretofore." 
Id. — Vendob  Mat  Immediately  Take  Advantage  of  Vendee's  Dkfaui/t. 
— The  vendor,  under  such  a  provision  for  forfeiture,  had  the  right 
to  consider  it  as  complete  the  daj  following  the  maturitj  of  an 
installment  of  the  purchase  price. 

Id. — ^CONTBACT  FOE  SALB   OF  UNDIVIDED  INTEUST  IN  LAND— CHANGE  IN 
SuBJECT-MaTTEE     OF     CONTEACT  —  PaSTITION     WITH     Ck>NSENT     OF 

Vendee. — An  owner  of  an  undivided  interest  in  a  tract  of  land,  who 
has  entered  into  a  contract  for  the  sale  of  his  interest,  is  not  pre- 
cluded from  claiming  a  forfeiture  under  the  contract,  notwithstand- 
ing there  has  been  a  change  in  the  subject-matter  of  the  contract 
due  to  a  partition  of  the  land  between  the  vendor  and  his  eotenant, 
if  such  partition  was  made  in  pursuance  of  an  arrangement  with  the 
vendee  and  with  his  consent  and  for  his  benefit.  The  evidence  in  this 
case  shows  that  the  partition  was  so  made. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County.    H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Dudley  Einsell,  C.  C.  Hamilton,  and  Mastick  &  Partridge, 
for  Appellant. 

Sutherland  &  Barbour,  and  George  L.  Warlow,  for  Re- 
spondent. 

LORIGAN,  J. — This  appeal  is  here  for  further  considera- 
tion after  decision  by  the  district  court  of  appeal  for  the  third 
appellate  district  aflBrming  a  judgment  in  favor  of  the  defend- 
ant. 

The  action  was  brought  to  recover  the  sum  of  twenty  thou- 
sand dollars  received  by  defendant  from  R.  L.  Patterson,  W.  E. 
Dingley,  and  H.  H.  Dingley,  assignors  of  plaintiff  and  from 
plaintiff  pursuant  to  a  certain  option  to  purchase  land.  The 
court  made  a  general  finding  that  the  averments  of  the  com- 
plaint, except  as  to  the  corporate  capacity  of  plaintiff,  were 
untrue,  and  rendered  judgment  in  favor  of  defendant.  The 
appeal  is  from  the  judgment  on  a  bill  of  exceptions,  the  claim 
of  appellant  being  that  the  evidence  does  not  sustain  the 
finding. 

It  appears  that  on  January  17,  1907,  defendant  exemited  to 
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R.  L.  Patterson,  or  assigns,  a  contract  whereby  he  grave  to  the 
latter  "the  right  and  option  to  purchase  from  me  all  that  cer* 
tain  tract  or  parcel  of  land  in  the  county  of  Fresno,  state  of 
California,  described  as  follows:  An  undivided  one-half  in- 
terest in  and  to  all  of  the  S.  B.  %,  sec.  6,  T.  26  S.,  R.  15  E., 
M.  D.  B.  &  M.,  .  .  .  upon  the  following  terms  and  conditions: 
The  price  of  which  is  forty  thousand  dollars,  payable  in  four 
equal  payments  of  ten  thousand  dollars  each  at  intervals  of 
six  months,  commencing  January  27th,  1907.  If  said  R.  L. 
Patterson  elects  to  purchase  said  property,  he  shall  on  or  before 
January  27th,  1907,  three  o'clock  p.  m.,  pay  me  the  sum  of 
ten  thousand  dollars  (in  addition  to  the  sum  of  ten  dollars 
herein  paid),  and  upon  such  payment  he  shall  have  and  he  is 
hereby  given  until  February  27th,  1907,  three  o'clock  p.  m.,  to 
search  the  title  of  said  property ;  and  if  the  title  is  found  good 
and  valid  he  is  to  pay  me  the  balance  of  the  money,  to  wit: 
ten  thousand  dollars  July  27th,  1907;  ten  thousand  dollars 
January  27th,  1908 ;  and  the  balance  of  the  purchase  price,  ten 
thousand  dollars,  on  July  27th,  A.  D.  1908,  upon  my  tendering 
to  him  a  grant,  bargain  and  sale  deed,  conveying  to  him  or  his 
assigns,  said  above  described  property,  with  valid  title  free  and 
unencumbered,  which  I  hereby  agree  to  do.  Said  deed  to  be 
placed  in  escrow  with  the  Bank  of  Coalinga  upon  the  deposit 
of  the  first  payment  of  ten  thousand  dollars.  ...  If  the  title 
cannot  be  perfected  within  said  time  I  agree  upon  demand  to 
return  to  said  R.  L.  Patterson  or  his  assigns,  all  sums  paid  on 
account  of  this  option.  All  sums  paid  herein  shall  apply  to  the 
purchase  price  of  said  property,  but  if  said  R.  L.  Patterson  or 
his  assigns,  fails  to  comply  with  the  conditions  herein  set  forth, 
any  payments  heretofore  received  by  me  are  to  be  forfeited  to 
me  as  liquidated  damages.  Upon  payment  of  first  installment 
said  Patterson  or  his  assigns  shall  be  given  possession  of  said 
land  and  permitted  to  enter  upon  and  drill  said  land  for  oiL" 
There  are  other  provisions  in  the  option  immaterial  to  the 
present  consideration. 

Subsequently,  and  prior  to  January  27,  1907,  the  date  pro- 
vided for  making  the  first  payment  under  the  contract,  the  de- 
fendant indorsed  upon  it  that  "for  and  in  consideration  of  the 
sum  of  one  thousand  dollars  to  me  in  hand  paid''  he  extended 
the  time  for  payment  therefor  to  February  25,  1907,  the  said 
one  thousand  dollars  to  constitute  part  of  said  payment  of  ten 
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thousand  dollars  if  Patterson  or  his  assigns  should  ''elect  to 
take  the  property";  if  he  did  not  so  elect  defendant  was  "to 
retain  said  sum  of  one  thousand  doUans  as  and  for  liquidated 
damages." 

In  February,  1907,  Patterson  conveyed  an  undivided  one- 
third  interest  in  the  option  to  H.  H.  Dingley  and  E.  W. 
Dingley  and  notice  of  such  conveyance  was  given  to  the  Bank 
of  Coalinga.  On  February  25,  1907,  Patterson  and  the  Ding- 
leys  paid  into  the  Coalinga  Bank  for  defendant  the  sum  of 
nine  thousand  dollars.  About  the  time  of  this  latter  payment 
defendant  and  Patterson  deposited  with  the  said  bank  the 
escrow  papers  and  instruments,  the  defendant  at  that  time  also 
depositing  therewith  pursuant  to  the  option  agreement  a  deed 
in  favor  of  Patterson  to  an  undivided  one-half  interest  in  the 
property  as  described  in  the  option,  and  to  which  interest  it 
was  stipulated  on  the  trial  that  when  the  option  was  executed 
defendant  had  title. 

On  March  25,  1907,  before  the  second  payment  under  the 
option  became  due  Patterson  and  the  Dingleys  transferred  all 
their  rights  and  interests  under  the  option  to  the  plaintiff,  and 
on  July  27,  1907,  paid  defendant  said  second  installment  of 
ten  thousand  dollars.  It  was  stipulated  on  the  trial  "that  there 
was  a  partition  of  the  land  described  in  said  paper  writing 
(the  option)  leaving  the  absolute  title  to  the  south-half  of  the 
southeast  quarter  of  section  six  in  the  defendant  U.  M.  Thomas, 
and  that  this  partition  took  place  on  the  25th  of  March,  1907." 
Subsequent  to  the  date  when  the  partition  was  made  the  de- 
fendant deposited  with  the  bank  a  deed  dated  March  27,  1907, 
in  favor  of  Patterson  conveying  the  south  half  of  the  south- 
east quarter  of  the  section. 

When  the  third  pajonent  under  the  option  became  due  on 
January  27,  1908,  it  was  not  paid  or  offered  to  be  paid  and  on 
the  next  day,  in  response  to  a  telegraphic  demand  from  defend- 
ant for  the  return  of  the  two  deeds  to  him  they  were  sent  to 
him  by  the  cashier  of  the  bank. 

Prior  to  January  27,  1908,  plaintiff  informed  defendant  of 
its  probable  inability  to  meet  the  third  payment  then  fallinir 
due  and  asked  for  an  extension  which  the  defendant  refused 
to  grant.  Subsequent  to  January  28,  1908,  the  parties  had 
several  conversations  about  the  option,  at  one  of  which — ^in 
October,  1908 — plaintiff  offered  to  pay  the  twenty  thousand 
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dollars  for  which  it  was  in  default  under  the  option,  with  In- 
terest and  any  damages  which  the  defendant  had  sustained 
through  failure  of  the  plaintiff  to  make  the  payments  when 
due,  but  defendant  refused  to  consider  the  matter  of  the  option 
at  all.  At  no  time  did  plaintiff  or  any  one  in  its  behalf  tender 
to  the  defendant  any  money  on  account  of  the  purchase  price 
of  the  land.  At  all  the  meetings  with  defendant  above  referred 
to  (which  were  sought  by  plaintiff  alone)  the  defendant  re- 
fused to  talk  with  plaintiff  on  the  basis  of  the  option  having 
any  existence.  His  position  after  January  27,  1908,  consist- 
ently adhered  to,  was  that  the  option  was  at  an  end  and  that 
he  was  in  no  way  further  obligated  by  reason  of  its  having 
been  executed  or,  as  described  by  one  of  the  witnesses  of  the 
plaintiff,  his  position  was  "that  he  considered  the  Skookum 
Oil  Company  had  forfeited  all  of  its  rights  under  the  option 
and  he  would  not  discuss  the  matter  with  reference  to  the 
option." 

The  points  made  by  appellant  are :  1.  That  time  was  not  of 
the  essence  of  the  option  agreement  and  that  the  offer  of  the 
plaintiff  to  pay  for  all  damages  sustained  should  have  been 
held  to  excuse  the  delay ;  2.  That  the  condition  in  the  contract 
for  a  forfeiture  should  have  been  strictly  construed ;  3,  That 
the  defendant  at  the  time  he  treated  the  option  as  forfeited — 
default  in  the  third  payment — ^the  entire  subject-matter  of  the 
contract  had  been  changed  and  defendant  was  not  in  a  position 
to  deliver  the  land  specified  in  the  contract,  as  he  had  con- 
verted an  undivided  interest  in  the  whole  quarter  section  held 
by  him  when  the  option  was  executed  into  a  sole  ownership  by 
him  of  the  south  half  thereof. 

The  first  two  points  were  fully  discussed  and  the  law  respect- 
ing them  clearly  declared  in  the  decision  of  the  district  court 
of  appeal  when  this  matter  was  before  it,  and  we  quote  and 
adopt  what  is  there  said  in  disposing  of  them. 

That  court  said : — 

"It  seems  to  us  that  the  principles  so  clearly  presented  in 
Olock  V,  Howard  &  Wilson  Colony  Co.,  123  Cal.  1,  [69  Am.  St. 
Rep.  17,  43  L.  R.  A.  199,  55  Pac.  713],  are  determinative  of  the 
questions  here  involved.  It  was  there  held  that  under  a  con- 
tract for  the  sale  of  real  estate,  in  which  time  is  made  of  the 
essence  of  the  contract  and  performance  by  the  vendee  is  made 
a  condition  precedent  to  a  conveyance  and  upon  breach  thereof 
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he  is  declared  to  forfeit  all  rights  thereunder,  including  pay- 
ments made  thereon,  the  vendee  cannot,  after  his  default,  with- 
out excuse  shown  therefor,  by  a  tender  of  the  amount  due,  ac- 
quire either  an  equitable  or  a  legal  right  to  maintain  an  action 
to  recover  back  the  moneys  paid  under  the  contract,  nor  can 
the  purchaser,  in  such  case,  put  the  vendor  in  default  by  mere 
tender ;  nor  can  he  elect  to  consider  the  contract  at  an  end,  and 
recover  what  he  has  paid  on  the  contract,  when  the  vendor  has 
not  abandoned  the  contract,  but  stands  upon  its  terms  and  con- 
ditions. It  was  also  held  that  under  such  a  contract  the  refusal 
of  the  vendor  to  accept  a  tender  made  by  a  purchaser,  in  de- 
fault, and  to  convey  to  the  purchaser  after  such  default,  does 
not  effect  a  rescission  of  the  contract,  nor  entitle  the  vendee  to 
recover  the  money  paid.  Neither  will  equity  relieve  such 
purchaser  who  has  made  an  unexcused  default  and  has  not 
fulfilled  conditions  precedent  to  the  vesting  of  his  right  of 
action.  It  was  held  further  that  the  vendor's  right  to  retain 
the  purchase  money,  where  default  was  unexcused,  is  inde- 
pendent of  any  express  clauses  in  the  contract  for  forfeiture 
of  rights,  or  for  the  retention  of  the  purchase  money  as  liqui- 
dated damages,  and  that  such  express  clauses  are  but  declara- 
tions in  express  terms  of  the  legal  rights  of  the  parties  under 
such  a  contract,  existing  without  them. 

"Appellant  attempts  to  distingruish  the  present  case  from  the 
Olock  case  on  the  ground  that  there  the  contract  expressly 
made  time  of  its  essence.  But  it  is  very  clearly  shown  in  the 
opinion  in  that  case  that  time  may  be  made  of  the  essence  of 
a  contract  without  employing  those  precise  expressions.  Said 
the  court :  'When  the  equitable  showing  is  not  made  to  excuse 
the  breach,  the  vendor  has  the  right  in  equity,  as  he  always  has 
at  law,  to  retain  the  moneys  paid  by  the  vendee.  Therefore, 
we  have  said  that  it  matters  not  in  such  contracts  that  the 
parties  have  declared  that  the  vendor  may  retain  the  moneys 
paid  as  stipulated  damages.  The  name  which  the  parties  thus 
give  does  not  alter  the  fact  nor  change  the  vendor's  rights.' 
See  the  authorities  cited  in  the  opinion.  The  contract  here  ex- 
pressly provides  that  upon  the  failure  of  the  vendee  'to  comply 
with  the  conditions  herein  set  forth,  any  payments  heretofore 
received  by  me  are  to  be  forfeited  to  me  as  liquidated  damages.' 
In  the  provision  extending  the  time  for  the  first  payment  of  ten 
thousand  dollars  it  was  expressly  stipulated  that  if  the  vendee 
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did  not  elect  to  purchase  said  land  the  vendor  was  to  'retain 
said  sum  of  one  thousand  dollars  as  and  for  liquidated  dam- 
ages.' It  seems  to  us  that  the  stipulations  of  the  contract  show 
unmistakably  that  prompt  payment  on  time  was  a  condition 
precedent  and  became  of  the  essence  of  the  contract.  Mr. 
Pomeroy  says:  *It  is  certain  that  when  the  contract  is  made 
to  depend  upon  a  condition  precedent,  in  other  words,  when  no 
right  shall  vest  until  certain  acts  have  been  done,  as  for  ex- 
ample, until  the  vendee  has  paid  certain  sums  at  certain  speci- 
fied times,  then  also  a  court  of  equity  will  not  relieve  the  vendee 
against  forfeiture  incurred  by  a  breach  of  such  condition.' 

"In  the  Glock  case,  supra,  the  court  said :  'After  the  vendee's 
breach  the  vendor  may  agree  to  a  mutual  abandonment  and 
rescission,  in  which  last  instance,  and  in  which  alone,  the 
vendee  in  default  would  be  entitled  to  a  repayment  of  the 
money.' 

"There  is  in  this  case  absolutely  no  excuse  given  for  the 
failure  to  make  the  payment  on  January  27,  1908,  except  that 
the  vendee  had  not  the  money  and  that  at  that  particular  time 
it  was  difficult  to  borrow  money — an  excuse  not  deemed  of  any 
legal  significance — and  there  is  no  pretense  that  there  was  any 
mutual  abandonment  or  rescission  of  the  contract.  The  su- 
preme court  said,  in  Oursler  v.  Thacher,  152  Cal.  739,  745,  [93 
Pac.  1007] :  'There  being  no  rescission  or  abandonment  of  the 
contract  by  the  plaintiffs,  and  the  plaintiffs  at  all  times  having 
insisted  on  the  contract  and  stood  on  its  terms,  and  being  in 
no  respect  in  default,  the  vendees  in  default  were  not  entitled 
to  recover  either  the  moneys  paid  by  them  to  plaintiffs  or  the 
moneys -expended  in  developing  the  property,'  which  was  a 
mine.  The  consideration  to  be  paid  was  $500.00  per  acre  and 
the  vendees  were  given  the  right  to  go  into  possession  and  drill 
for  oil.  The  inquiry  whether  time  is  of  the  essence  of  a  con- 
tract is  to  be  determined,  it  is  true,  from  the  terms  of  the 
contract ;  but  some  consideration  is  to  be  given  to  the  character 
of  the  property.  Mr.  Lindley  says:  'The  authorities,  both  in 
England  and  America,  recognize  that  where  mines  or  mining 
properties  are  the  subject  of  contract,  time  is  of  the  essence, 
independent  of  any  express  stipulation  inserted  in  the  instru- 
ment.' (2  Lindley  on  Mines,  sec.  859.)  So  held  in  Waterman 
y.  Banks,  144  U.  S.  394,  [36  L.  Ed.  479, 12  Sup.  Ct.  Rep.  646]. 
A  syllabus  reads :  'Time  may  become  of  the  essence  of  a  contract 
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for  the  sale  of  property,  not  only  by  the  express  terms  of  the 
parties,  but  from  the  very  nature  of  the  property  itself;  min- 
eral property  requires  the  parties  interested  in  it  to  be  vigilant 
and  active  in  asserting  their  rights/ 

"Appellant  seeks  to  escape  the  force  of  the  contract  by  resort 
to  the  rule  that  conditions  of  forfeiture  are  to  be  strictly  con- 
strued against  the  party  in  whose  behalf  they  were  created. 
The  contention  is  that  the  word  'heretofore'  used  in  the  for- 
feiture clause  must  be  construed  to  limit  the  defendant's  right 
to  the  ten  dollars,  parenthetically  referred  to  as  'herein  paid.' 
The  rules  of  construction  forbid  seizing  upon  some  isolated  pro- 
vision of  a  contract  in  order  to  compel  a  certain  result,  and 
require  that  the  intention  be  derived  from  a  consideration  of 
the  entire  instrument.  (Civ.  Code,  sees.  1641,  1650.)  True, 
the  language  is  to  govern,  if  it  'is  clear  and  explicit,  and  does 
not  involve  an  absurdity.'  (Civ.  Code,  sec.  1638.)  The  para- 
graph in  question  reads :  'AH  sums  paid  herein  shall  apply  on 
the  purchase  price  of  said  property,  but  if  said  R.  L.  Patterson 
or  his  assigns,  fails  to  comply  with  the  conditions  herein  set 
forth,  any  payments  heretofore  received  by  me  are  to  be  for- 
feited to  me  as  liquidated  damages.'  It  seems  to  us  that  the 
vendor  intended  to  refer  to  the  'sums  paid  herein  ...  on  the 
purchase  price,'  and  it  is  not  reasonably  probable  that  he  re- 
ferred only  to  the  ten  dollars  mentioned  in  a  transaction  in- 
volving property  of  such  high  value.  The  claim  that  the  for- 
feiture must  refer  to  the  ten  dollars  paid  as  consideration 
seems  to  us  wholly  unreasonable  if  not  absurd,  because  if  paid 
as  the  consideration  it  became  the  vendor's  and  the  term  for- 
feited could  not  reasonably  be  said  to  apply  to  it.  The  term 
'heretofore'  should  be  treated  either  as  wholly  unnecessary  to 
express  the  intention  apd  be  rejected,  or  should  read  'there- 
tofore.' In  Sprague  v.  Edwards,  48  Cal.  239,  the  phrase  in  a 
deed  reading:  'subject,  however,  to  the  "appeal"  of  the  said 
John  A.  Sutter'  the  word  'appeal'  was  construed  to  mean  'ap- 
proval.' The  court  said:  'The  sole  object  to  be  attained  in 
the  construction  of  contracts  is  to  ascertain  the  real  intention 
of  the  parties;  and  with  this  view  the  whole  contract  and  all 
its  provisions,  together  with  the  relation  of  the  parties  toward 
each  other,  will  be  considered.'  The  provision  immediately 
preceding  the  forfeiture  clause  lends  support  to  our  view.  It 
reads:    'If  the  title  cannot  be  perfected  within  said  time  I 
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agree  upon  demaDd  to  return  to  said  B.  L.  Patterson  or  his  as- 
signs, all  sums  paid  on  account  of  this  option.' 

"That  defendant  chose  to  regard  the  forfeiture  as  complete 
the  day  following  the  maturity  of  the  payment  puts  no  differ- 
ent complexion  on  the  transaction  than  if  he  had  delayed  a 
month  or  two  months.  His  rights,  whatever  they  were,  accrued 
upon  the  vendee's  default  and  were  immediately  available  to 
the  vendor.  The  vendee's  construction  of  the  contract  would 
permit  him  to  continue  prospecting  for  oil  and  whenever  he 
chose  or  was  compelled  to  desist,  he  could  in  any  event  recover 
the  money  paid.  It  was  said  in  the  Olock  case,  supra:  'It 
would  be  to  the  last  degree  unjust  and  inequitable  to  allow  a 
vendee,  after  his  default  under  such  a  contract,  to  put  the 
vendor  in  default  by  a  mere  tender.  .  .  .  Failing  to  make 
payment  he  would  three  months,  six  months,  one  year,  or  as 
in  this  case  over  three  years,  after  the  date  of  the  failure,  make 
an  offer  to  perform,  and  if  the  land  had  risen  in  value,  accord- 
ing to  the  theory  of  respondent  here,  could  compel  perform- 
ance ;  but  in  every  case  he  could  recover  the  money  paid.'  It 
appeared  that  in  October,  1908,  seven  months  after  the  default 
in  payment,  and  after  all  payments  were  past  due,  the  presi- 
dent of  plaintiff  company  and  its  attorney,  Mr.  Dudley  Kin- 
sell,  met  the  defendant  at  Fresno  and  asked  him  if  he  would 
receive  the  $20,000.00.  Defendant  said  he  would  not  as  he 
had  already  obligated  himself  to  convey  the  property  to  other 
people.  No  tender  of  any  money  was  made.  Plaintiff's  wit- 
ness testified:  *I  will  frankly  say  we  didn't  have  the  money 
with  us  and  couldn't  have  done  it  that  day' — i.  e.,  make  a 
tender." 

The  third  point  made  by  appellant  for  reversal  is  that  prior 
to  the  time  defendant  treated  the  option  as  forfeited  there  had 
been  an  entire  change  of  the  subject-matter  of  the  option  and 
defendant  was  not  in  a  position  to  convey  to  the  plaintiff  the 
interest  in  the  lands  specified  and  mentioned  in  the  contract. 
This  point  is  based  on  the  fact  that  the  option*  agreement 
called  for  the  conveyance  by  defendant  to  Patterson  on  per- 
formance of  its  terms  by  him  of  an  undivided  one-half  in- 
terest in  the  whole  quarter  section  described  in  the  option,  a 
deed  therefor  to  him  having  been  originally  deposited  in  the 
bank  in  escrow;  and  the  further  facts  that  on  the  trial  it 
appeared  that  subsequent  to  the  execution  of  the  option  con- 


Digitized  by 


Google 


April,  1912.]  Skookum  Oil  Co.  v.  Thomas.  549 

tract  and  deposit  of  this  deed,  and  prior  to  the  default  of  the 
plaintiff  in  making  payments  there  had  been  a  partition  of 
the  land  described  therein  leaving  the  absolute  title  in  the 
defendant  to  the  south  half  of  the  southeast  quarter  of  the 
section,  and  that  subsequently  defendant  deposited  in  bank 
in  escrow  a  deed  from  himself  to  Patterson  to  said  absolute 
interest  as  a  substitute  for  the  original  deed  by  him  of  an 
undivided  one-half  interest  in  said  quarter  section  as  men- 
tioned in  the  option. 

Under  these  facts  the  appellant  seeks  to  invoke  the  rule  that 
"if  the  vendor  is  unable  to  convey  a  proper  title  according  to 
his  contract  at  the  time  of  performance  because  he  has  no 
title,  or  has  a  defective  title,  or  has  a  less  estate  in  the  land 
than  he  agreed  to  convey,  the  vendee  may  treat  the  contract 
as  at  an  end  and  may  recover  in  an  equitable  proceeding  for 
rescission  the  money  he  has  paid  on  account  of  the  purchase 
price."    (29  Am.  &  Eng.  Ency.  of  Law,  p.  727.) 

But  it  is  quite  apparent  from  an  examination  of  the  record 
in  this  case  that  the  stipulation  as  to  partition  was  only  made 
•n  connection  with  the  formal  proofs  which  plaintiff  was 
making  respecting  the  option  contract,  the  assignment  from 
Patterson  to  the  Dingleys,  and  from  all  of  the  latter  to  the 
plaintiff,  and  to  show  the  situation,  in  fact,  respecting  the 
property  to  which  the  option  applied  when  it  was  claimed  by 
defendant  that  all  rights  under  it  had  been  forfeited.  No 
claim  was  made  in  the  court  below  that  the  legal  effect  of 
the  partition  and  change  in  the  subject-matter  of  the  option 
operated  as  a  rescission  of  the  contract  entitling  plaintiff  to 
recover  back  the  payments  previously  made.  The  case  was 
tried  on  no  such  theory  and  the  point  was  made  for  the  first 
time  in  the  district  court  of  appeal  and  insisted  on  here.  This 
of  itself  would  afford  good  reason  for  refusing  to  consider  a 
claim  upon  which  no  reliance  was  placed  in  the  trial  court 
and  is  urged  for  the  first  time  on  appeal  as  a  ground  for  re- 
versal. But  it  is  not  necessary  to  dispose  of  the  point  for  any 
such  reason.  The  claim  of  plaintiff  is  based  solely  on  the 
ground  that  it  was  shown  by  stipulation  that  there  had  been 
a  partition  of  the  property.  It  does  not  appear  who  asked  for 
the  stipulation  as  to  this  fact,  though  from  its  place  in  the 
record  it  may  be  assumed  that  plaintiff  did.  No  reason  or 
purpose  in  asking  for  it  was  given  by  the  plaintiff  and  de- 
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fendant  seems  to  have  made  no  inquiry  as  to  whj  it  was 
desired.  There  appears  to  have  been  just  the  bald  stipulation 
entered  into  between  the  parties,  early  in  the  trial,  of  the  fact 
of  the  partition  without  any  reliance  being  placed  on  it  by 
plaintiflP  upon  the  trial  or  until  it  is  now  relied  on  to  over- 
throw  the  finding  of  the  trial  court  in  favor  of  defendant. 
If,  under  the  stipulation,  appellant  had,  on  the  trial,  claimed 
a  right  to  recover  on  account  of  the  change  in  the  subject- 
matter  of  the  option  contract  affected  by  the  partition  the 
defendant  would  have  had  the  right,  if  he  could,  to  show  that 
the  partition  had  been  effected  by  mutual  consent  of  the 
assignors  of  the  plaintiff  and  the  defendant ;  and  if  now,  on 
an  examination  of  the  record  sufScient  evidence  appears  from 
which  this  fact  may  be  fairly  inferred,  it  will  dispose  of  the 
claim  of  appellant.  Necessarily,  as  no  claim  was  made  by 
plaintiff  under  the  partition  on  the  trial  it  could  hardly  be 
expected  that  evidence  addressed  directly  to  the  circumstances 
under  which  the  partition  was  made  would  appear.  There 
was,  however,  evidence  introduced  on  other  subjects  which,  in 
a  measure,  also  bears  on  the  matter  of  the  partition,  and 
which  we  are  satisfied  sufSciently  warrants  a  reasonable  infer- 
ence that  the  partition  was  effected  with  the  knowledge  and 
consent  of  Patterson  and  of  the  Dingleys,  the  assignors  of  the 
plaintiff. 

The  partition  between  defendant  and  his  cotenant  was  made 
on  March  25,  1907,  and  on  that  same  day  a  deed  to  the  prop- 
erty as  described  in  the  option  was  made  to  the  plaintiff  by 
Patterson  and  the  Dingleys,  the  latter  having  theretofore 
acquired  an  interest  in  the  option  from  Patterson.  Prior  to 
this  date  the  plaintiff  had  been  organized  as  a  corporation 
and  the  Dingleys  from  the  time  of  its  organization  had  been 
oflBcers  thereof — ^W.  H.  Dingley  being  vice-president  up  to 
March  9,  1908,  and  from  that  date  thereafter  its  president; 
and  W.  E.  Dingley  had  been  its  secretary  ever  since  its  organ- 
ization. Both,  later,  owned  all  the  issued  stock  of  the  cor- 
poration save  five  shares,  and  they  were  the  persons  most 
actively  engaged  in  attending  to  the  interests  of  the  corpora- 
tion under  the  option  and  who  had  the  several  interviews 
with  the  defendant  subsequent  to  the  default  of  the  corpora- 
tion in  making  payments  under  the  option,  at  which  inter- 
views they  endeavored  to  persuade  the  defendant  to  renew 


Digitized  by 


Google 


April,  1912.]  Skookum  Oil  Co.  v.  Thomas.  551 

the  option  or  allow  it  to  be  carried  out,  notwithstanding  the 
default,  or  refund  the  moneys  previously  paid  under  it.  In 
all  these  interviews,  while  various  reasons  were  urged  by  them 
why  the  option  should  be  extended  or  renewed  or  the  pay- 
ments refunded,  no  claim  was  made,  or  even  intimated,  in  any 
of  these  interviews  that  the  corporation  had  a  legal  right  to 
have  the  payments  returned  on  the  ground  that  a  rescission  of 
the  contract  had  been  worked  prior  to  the  default  of  plaintiff 
by  a  change  in  the  subject-matter  of  the  option  by  reason  of 
the  partition  and  the  substituted  deed,  although  the  defendant 
in  all  these  interviews'  refused  to  recognize  that  the  corpora- 
tion had  any  rights  whatever  under  the  option  or  to  discuss 
matters  on  the  basis  of  the  existence  of  any  rights  in  favor  of 
the  corporation  under  it  or  to  restore  any  payments  which 
had  been  made.  It  further  appears  that  the  deed  of  March 
27,  1907,  from  defendant  to  R.  L.  Patterson,  deposited  by  the 
former  with  the  bank  in  lieu  of  the  original  deed,  was  de- 
posited there  "after  the  division  of  the  property  between 
Mr.  Webb  and  Mr.  Thomas."  This  sufficiently  indicates  that 
the  partition  was  effected  between  these  two — ^Webb  and 
Thomas — as  cotenants  of  the  property,  though  we  attach  im- 
portance to  this  only  as  it  bears  upon  another  item  of  evidence. 
Plaintiff  introduced  in  evidence  a  letter  written  by  defendant 
to  the  Coalinga  Bank  on  April  2,  1907.  In  this  letter  were 
inclosed  three  deeds — ^the  first,  a  deed  from  Webb  and  others 
to  the  defendant ;  the  second  a  deed  from  defendant  to  Webb ; 
the  third  a  deed  from  defendant  to  Patterson  and  others. 
Respecting  these  deeds  the  defendant  wrote  "the  first  deed 
(Webb  to  the  defendant)  is  unsigned,  but  I  am  told  Webb 
will  have  it  executed  in  accordance  with  an  agreement  with 
Patterson.  When  this  is  done  the  deed  (defendant  to  Webb) 
can  be  delivered  to  Webb;  the  third  deed  (defendant  to  Pat- 
terson) you  will  keep  in  escrow  in  place  of  the  deed  sent  you, 
which  deed  you  can  return  to  me.  This  third  deed  (defendant 
to  Patterson  and  others)  can  be  delivered  to  Patterson  when 
the  last  of  the  $40,000  payments  is  made." 

It  is  quite  apparent  from  this  letter,  in  connection  with  the 
testimony  previously  referred  to  showing  that  the  division  or 
partition  of  the  land  was  between  the  defendant  and  Webb  as 
cotenants,  that  the  partition  was  effected  and  the  deed  from 
Webb  to  defendant  and  from  the  latter  to  Patterson  and 
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others  of  an  absolute  portion  of  the  quarter  section  was  made 
under  an  arrangement  and  agreement  with  Patterson  prior 
to  the  deed  to  the  plaintiff.  It  further  appears  in  the  record 
that  prior  to  the  commencement  of  the  present  action  the 
plaintiff  had  brought  an  action  against  defendant  which  had 
been  tried,  though  it  does  not  appear  what  was  the  result. 
That  action  was  to  enforce  specific  performance  of  the  option 
contract  against  defendant  and  the  complaint  was  yerified 
on  behalf  of  the  plaintiff  by  H.  H.  Dingley  as  its  president. 
It  was  alleged  that  plaintiff,  as  assignee  of  Patterson,  had 
offered  to  perform  all  the  covenants  contained  in  the  agree- 
ment between  defendant  and  Patterson  and  pay  the  balance 
under  the  agreement,  and  that  defendant  refused  to  make  a 
deed  to  the  land  and  refused  to  return  the  twenty  thousand 
dollars  theretofore  paid  to  him,  and  the  prayer  was  for  a 
decree  to  compel  defendant  to  make  and  execute  to  it  a  deed 
to  the  "south-half  of  the  southeast  quarter  of  section  six," 
being  the  absolute  interest  which  defendant  had  acquired 
under  the  partition  and  to  which  the  substituted  deed  in  escrow 
applied. 

Taking  into  consideration  these  facts  disclosed  by  the  record, 
and  without  further  discussing  them,  it  is  sufficiently  appar- 
ent  that  the  partition  was  effected  with  the  consent  of  Patter- 
son, the  assignor  of  the  plaintiff,  and  from  the  relations  be- 
tween Patterson  and  the  Dingleys,  individually  and  as  officers 
of  the  plaintiff,  that  the  partition  was  effected  by  Patterson 
with  the  understanding  and  consent  of  all  of  them  and  for 
their  benefit.  When  all  t)ie  matters  recited  are  fairly  con- 
sidered, this  is  the  reasonable  inference  to  be  deduced. 

In  his  answer  to  the  petition  for  rehearing  respondent  in- 
corporated therein  as  an  exhibit  a  copy  of  the  complaint  in 
the  former  action  just  referred  to,  certified  by  the  clerk  of  the 
superior  court  as  being  correct.  In  this  copy  of  the  complaint 
is  set  forth,  among  other  things,  a  power  of  attorney  by 
plaintiff  to  Patterson  dated  January  19,  1907,  authorizing 
him  to  effect  a  partition  of  the  property  and  an  agreement 
for  a  division  of  the  property  between  Patterson,  respresent- 
ing  defendant,  and  Webb,  the  cotenant  of  the  defendant  and 
persons  claiming  under  an  agreement  to  sell  executed  by 
Webb,  and  the  interchange  of  the  deeds  effecting  a  partition 
of  the  land  and  vesting  title  in  plaintiff  to  the  south  half  of 
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the  southeast  quarter.  But  this  is  not  part  of  the  record  and 
cannot  be  considered  by  us.  If  we  could  do  so  it  would  only 
strengthen  what  is  reasonably  inferable  from  the  record 
properly  before  us, — ^namely,  that  the  partition  and  the  sub- 
stituted deed  to  the  segregated  portion  of  the  quarter  section 
were  effected  and  made  with  the  consent  of  the  assignors  of 
plaintiff  prior  to  their  assignment  to  plaintiff  of  their  rights 
under  the  option. 

The  judgment  appealed  from  is  aflSrmed. 

Angellotti,  J.,  Shaw,  J.,  Sloss,  J.,  and  Melvin,  J.,  concurred. 

Rehearing  denied. 


[S.  P.  No.  5990.    In  Bank.— April  10,  1912.] 

A.  B.  RUGGLES,  Trustee  for  J.  B.  Hill  and  his  Creditors, 
Respondent,  v.  CORA  A.  HELFRICH,  Defendant  and 
Respondent,  and  ALPHONSINE  ROMER,  Defendant 
and  Appellant. 

Attachment— Sale  of  Seat  in  Stock  Boakd— President  ex  omao 
Trustee  for  Board — Notice  of  Attachment  and  of  Execution. — 
Under  article  XIII  of  the  San  Francisco  Stock  and  Exchange  Board, 
providing  that  the  seat  of  a  delinquent  member  ''shall  revert  to  the 
board  and  be  appropriated  to  satisfy  his  creditors  in  the  board,"  and 
making  the  president  of  the  board  ex  offlcio  a  trustee  for  the  in- 
debted member  and  his  creditors  to  dispose  of  his  seat  and  the  pro- 
ceeds arising  therefrom,  the  president  is  merely  an  agent  for  the 
board,  and  a  custodian  for  it  of  the  money  realized  from  a  sale  of 
the  seat,  and  notices  of  an  attachment  of  and  of  an  execution  against 
such  money,  at  the  suit  of  a  creditor  of  the  delinquent  member,  were 
properly  directed  to  the  board,  although  served  upon  the  president. 

Id. — Priority  of  Attachment  over  Subsequent  Assignment — Find- 
ings.— In  an  action  of  interpleader  to  determine  the  right  to  a 
portion  of  such  money  as  between  an  attaching  creditor  of  the  de- 
linquent member  and  his  assignee,  it  is  held,  that  the  finding  that 
the  assignment  in  question,  although  purporting  to  have  been  made 
prior  to  the  attachment,  was  in  fact  subsequent  thereto,  is  sustained 
by  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refusing 
a  new  trial.    James  M.  Troutt,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Humphrey  &  Hubbard,  and  WiUiam  P.  Hubbard,  for  Ap- 
pellant. 

W.  H.  Barrows,  for  Cora  A.  Helfrich,  Respondent. 

Aitken  &  Aitken,  for  Plaintiff  and  Respondent. 

MELVIN,  J. — This  is  an  appeal  by  one  of  two  interplead* 
ing  creditors  from  a  judgment  in  favor  of  the  other  and  from 
the  order  denying  a  motion  for  a  new  trial. 

Buggies,  who  was  president  of  the  San  Francisco  Stock  and 
Exchange  Board  and  as  such  officer  the  trustee  of  five  thou- 
sand dollars  realized  from  the  sale  of  a  suspended  member's 
place  on  the  said  board,  brought  this  action,  in  accordance 
with  the  provisions  of  section  386  of  the  Code  of  Civil  Pro- 
cedure to  compel  the  defendants  to  interplead  regarding  their 
right  to  the  sum  of  $437  to  which  each  made  claim.  He 
alleged  that  he  had  no  claim  upon  the  money,  and  that  he 
was  ignorant  of  the  respective  rights  of  the  defendants.  He 
offered  to  deposit  and  did  deposit  the  money  in  court.  Each 
defendant  filed  a  cross-complaint ;  their  claims  were  litigated 
and  judgment  was  rendered  in  favor  of  Cora  A.  Helfrich, 
a  creditor  of  one  Robert  Romer.  She  claimed  the  money  by 
virtue  of  an  attachment  and  a  subsequent  levy  of  execution 
in  a  suit  against  Robert  Romer.  The  other  defendant,  who  is 
appellant  here,  is  the  mother  of  said  Robert  Romer.  She 
sought  to  establish  title  by  an  assignment  from  her  son  ante- 
dating respondent  Helfrich's  attachment. 

The  first  assignment  of  error  made  by  appellant  is  that  her 
demurrer  to  the  complaint  should  have  been  sustained,  but 
without  quotation  from  the  complaint  we  may  say  that  it 
sufficiently  complies  with  the  requirements  of  section  386  of 
the  Code  of  Civil  Procedure. 

As  before  stated,  A.  B.  Ruggles  was  president  of  the  San 
Francisco  Stock  and  Exchange  Board.  Article  XIII  of  the 
constitution  of  the  board  provides  that  any  member  who  has 
been  suspended  for  six  months  and  has  not  made  a  satisfactory 
settlement  of  his  contracts  in  the  board  shall  be  deprived  of 
all  privileges  of  membership  "and  his  seat  shall  revert  to  the 
board  and  shall  be  appropriated  to  satisfy  his  creditors  in  the 
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board."  The  article  further  provides  a  calling  by  the  presi- 
dent of  the  board  of  a  meeting  of  the  creditors  in  the  board 
of  the  delinquent  member  and  the  presentation  of  their  claims 
to  said  president.  Then  follows  the  enactment  that  the 
"president  in  all  such  cases  shall  be  ex  officio  a  trustee  for 
such  person  and  for  his  creditors  in  the  board,  and  the  said 
trustee  shall  be  vested  with  all  the  rights  and  privileges  for- 
merly held  by  such  person  in  the  board,  and  shall  dispose  of 
the  same  in  the  same  manner  that  a  person  retiring  in  good 
standing  may  dispose  of  his  seat  and  privileges.  The  proceeds 
of  any  such  disposition  so  made  shall  be  devoted  by  the  said 
trustee  to  discharging  the  obligations  due  by  such  person  to 
members  of  the  board."  The  rest  of  the  article  pertains  to  the 
disposition  of  the  surplus,  if  any,  or  the  prorating  by  the 
trustee  of  the  proceeds  of  the  sale  if  they  be  insufiScient  to 
pay  all  the  debts  of  the  ousted  member  due  to  his  associates. 
It  is  agreed  by  all  parties  that  the  seat  of  one  J.  B.  Hill  was 
sold,  pursuant  to  said  article  XIII  of  the  constitution  of  the 
Stock  and  Exchange  Board  on  December  12,  1906,  and  at  that 
time  there  came  into  the  possession  of  A.  B.  Ruggles,  as 
president  of  said  board,  the  sum  of  five  thousand  dollars  as  the 
proceeds  of  this  sale;  that  said  J.  B.  Hill  was  indebted  to 
Bobert  Bomer  in  the  sum  of  $437;  and  that  Ruggles  holds 
possession  of  said  sum  in  his  capacity  as  trustee. 

Alphonsine  Bomer's  purported  assignment  from  her  son 
bears  date  July  27,  1906,  and  is  as  follows : — 

"For  value  received  I  hereby  sell,  assign,  transfer  and  set 
over  unto  Alphonsine  Bomer  all  sums  of  money  belonging  to 
me,  in  the  hands  of  the  San  Francisco  Stock  &  Exchange 
Board  from  the  said  Hill  for  me.  Said  sum  being  about 
$437.00  as  found  owing  from  said  Hill  to  me  by  said  Board. 

Bobert  Bomeb." 

It  is  admitted  that  notice  of  this  alleged  assignment  was  Dot 
served  upon  the  San  Francisco  Stock  &  Exchange  Board  by 
delivery  to  the  assistant  secretary  until  February  25,  1908, 
more  than  a  year  after  service  of  .attachment  in  the  case  of 
Cora  A.  Helfrich  v.  Bobert  Bomer,  and  only  three  days  before 
the  levy  of  execution  in  that  case.  The  court,  while  making 
no  finding  of  actual  fraud,  did  find  that  the  attachment, 
served  February  9,  1907,  was  prior  to  any  assignment  made 
Ly  Bomer  to  his  mother,  although  both  of  them  testified  that 
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said  purported  assignment  was  made  about  the  time  of  its 
date,  July  27,  1906.  The  finding  was  justified  by  the  evidence 
for  several  reasons.  In  the  first  place,  the  late  delivery  of  the 
assignment  to  the  board  scarcely  comported  with  the  declara- 
tions by  appellant  and  her  son  of  its  early  existence.  Sec- 
ondly, Robert  Romer  commenced  a  suit  on  December  12,  1906, 
against  Hill  and  the  San  Francisco  Stock  &  Exchange  Board 
as  defendants,  in  which  he  asserted  that  all  of  the  proceeds  of 
the  sale  of  Hill's  seat  belonged  to  him,  and  he  prosecuted  that 
suit  until  final  judgment  against  him  on  October  24,  1907. 
Robert  Romer  also  made  formal  and  solemn  aflSdavit  in  De- 
cember, 1907,  in  the  suit  of  Helfrich  v.  Romer  that  the  $437 
was  his  property.  And  finally,  the  instrument  itself  is  incon- 
sistent with  the  admitted  facts  in  the  case,  for  while  it  is 
dated  two  days  after  Hill's  suspension  from  the  board,  the 
sale  of  Hill's  membership  did  not  occur  until  months  later, — 
namely,  on  December  12,  1906,  and  there  were  no  "sums  of 
money  belonging  to"  Romer  either  in  the  custody  of  the  board 
or  the  possession  of  A.  B.  Ruggles  at  the  purported  date  of 
the  assignment.  In  view  of  these  undisputed  facts,  the  court 
below  would  have  been  afflicted  with  wondrous  credulity  if 
any  other  finding  had  been  made. 

But  the  all  important  question  in  the  case  is  raised  by 
appellant's  attack  upon  the  suflSciency  of  the  levies  of  attach- 
ment and  execution.  The  complaint  alleged:  "That  at  the 
time  when  said  sum  of  five  thousand  dollars  so  came  into 
plaintiff's  possession,  said  J.  B.  Hill  was  indebted  to  one 
Robert  Romer  in  the  sum  of  $437.00  and  plaintiff  as  trustee 
for  the  said  J.  B.  Hill  and  his  creditors  took  possession  of  said 
sum  and  ever  since  has  held  and  now  holds  possession  of  said 
sum  of  $437.00  in  his  said  capacity  as  trustee."  This  averment 
was  adopted  by  respondent  Cora  A.  Helfrich  in  her  cross- 
complaint.  It  was  also  alleged  in  the  complaint,  adopted  as 
part  of  the  said  cross-complaint,  and  proved  at  the  trial,  that 
the  notices  both  of  attachment  and  of  execution  were  directed 
to  the  San  Francisco  Stock  &  Exchange  Board,  although 
served  upon  A.  B.  Ruggles  as  its  president.  Appellant  ad- 
vanced the  proposition  (and  reserved  the  point  by  timely 
demurrer,  objections  to  evidence,  and  specifications  of  alleged 
error),  that  there  had  never  been  any  proper  and  valid  levy 
upon  the  trustee,  and  that  therefore  the  fund  was  available  for 
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payment  to  her  when  notice  of  the  assignment  to  her  from  her 
son  was  served.  To  this  ai^ument  two  answers  are  made. 
One  is  that  appellant  is  in  no  position  to  attack  the  judgment, 
even  under  her  own  theory,  because  at  the  date  of  the  assign- 
ment of  his  interest  by  her  son  to  her,  the  board  held  no 
moneys  of  J.  B.  Hill,  and  at  the  date  of  the  service  of  said 
assignment  on  the  board  the  money  here  sought  was  held, 
according  to  her  views,  not  by  that  organization,  but  by  the 
trustee  A.  B.  Buggies.  The  other  answer  is  that  the  levies 
were  effective  because,  although  Buggies  was  nominally  the 
trustee,  he  was  such  merely  ex  officio  as  president  of  the  board 
and  was  in  reality  the  agent  and  servant  of  that  association, 
the  money  in  his  hands  being  in  effect  in  the  custody  of  the 
board.  The  returns  upon  the  writs  of  attachment  and  of 
execution  showed  that  the  levy  in  each  instance  was  upon  all 
moneys,  etc.,  belonging  to  defendants  mentioned  in  the  writ 
or  either  of  them  "in  possession  or  und^r  control  of  the  San 
Francisco  Stock  &  Exchange  Board."  Respondent  submits 
that  the  money  was  under  control  of  the  board  and  that  service 
of  notice  upon  said  board  through  Buggies  as  president  was 
sufficient  to  fix  her  lien  upon  the  fund.  An  inspection  of 
article  XIII  of  the  constitution  of  the  Stock  &  Exchange 
Board  convinces  us  that  respondent's  position  in  this  regard 
is  correct.  Under  that  article  of  the  board's  organic  law  the 
seat  of  the  delinquent  member  "shall  revert  to  the  board  and 
be  appropriated  to  satisfy  his  creditors  in  the  board."  And 
while  in  such  matters  the  president  is  made  trustee  for  the 
indebted  member  and  his  creditors,  he  is  only  made  so  ex 
officio.  It  is  true  that  for  the  purposes  of  disposing  of  them 
the  president  is  vested  with  all  of  the  rights  and  privileges 
formerly  held  by  the  delinquent  member,  but  this  investiture 
is  only  by  virtue  of  his  standing  as  president.  In  no  event 
would  his  trusteeship  for  the  purpose  of  sale  of  a  membership 
and  payment  of  creditors  from  the  proceeds  thereof  survive 
his  office.  On  his  removal  or  resignation  from  the  presidency 
it  would  be  his  duty  at  once  to  account  for  the  funds  in  his 
hands,  not  to  his  successor  (for  perhaps  none  would  have  been 
selected  immediately  upon  the  happening  of  a  vacancy  in  the 
office),  but  to  the  Stock  &  Exchange  Board  to  which  the  title 
to  the  deposed  member's  seat  had  reverted.  Clearly,  though 
designated  as  a  trustee  for  the  delinquent  debtor  and  the 


Digitized  by 


Google 


558  RuGOLES  V.  Helprich.  [162  Cal. 

latter's  creditors,  the  president  was  merely  an  agent  of  the 
board,  under  its  control,  and  was  bat  a  custodian  of  the  funds 
in  question.  If  he  had  embezzled  fhe  money  he  would  have 
been  answerable  to  the  board  because  under  the  above  quoted 
provisions  of  the  said  board's  constitution  the  property  in  the 
seat  of  the  deposed  member  had  reverted  to  that  association, 
and  the  proceeds  of  the  sale  thereof  belonged  to  the  board, 
because  at  no  place  in  the  constitution  is  provision  made  for 
transfer  of  the  title  to  the  seat  from  the  board  to  the  trustee. 
He  is  made  trustee  for  the  creditors  and  for  their  debtor,  but 
not  for  the  board,  except  to  make  the  sale  and  to  distribute 
the  proceeds.  The  title  to  the  seat  would  pass  to  the  pur- 
chaser, not  from  the  president  as  trustee,  but  from  the  board 
as  owner.  It  follows  that  whether  we  consider  the  service  of 
notice  on  the  board,  through  its  ofScer,  or  upon  the  trustee  as 
one  under  the  board's  control,  the  levy  was  sufficient. 

In  any  view  of  this  litigation,  appellant  is  without  standing 
in  her  demand  for  the  money  derived  from  the  sale  of  Hill's 
seat.  If  her  theory  is  correct  and  the  money  was  available, 
not  as  the  property  of  the  Stock  &  Exchange  Board,  but  as  a 
fund  in  the  hands  of  a  trustee,  her  assignment  was  subject  to 
the  same  infirmity  as  were  the  attempted  levies  of  the  writs 
of  attachment  and  execution,  because  it  referred  to  "money  in 
the  hands  of  the  Stock  &  Exchange  Board."  If  that  associa- 
tion never  had  in  its  possession  any  money  due  to  Hill,  then 
the  attempted  transfer  of  title  to  such  a  fund  never  became 
eflfeetive. 

The  judgment  and  order  are  affirmed. 

Lorigan,  J.,  Shaw,  J.,  Angellottii  J.,  and  Sloss,  J.,  concurred. 
Rehearing  denied. 
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[B.  F.  Nos.  5678  and  5683.    In  Bank.— April  10,  1912.] 

In  the  Matter  of  the  Estate  of  GLAUS  SPRECKELS,  De- 

ceased. 

WiLi/— Bttles  of  Construction — Intention  of  Testatos. — The  primary 
purpose  of  all  rules  to  be  applied  in  the  construction  of  wills  is  to 
ascertain  the  testator's  intention,  not  some  undeclared  purpose  which 
maj  be  imagined  to  have  been  in  his  mind,  but  the  intention  dis- 
closed bj  the  words  he  has  used.  As  an  aid  to  the  interpretation, 
resort  may  be  had  in  eases  of  uncertainty,  to  the  circumstances  under 
which  the  instrument  was  executed. 

Id. — Intent  Must  Be  Deciaked  Even  if  TlNLAwruL.— Where  the  intent 
is  plain,  the  duty  of  the  court  is  to  declare  that  intent,  without  re- 
gard to  the  consequences.  If  the  plan  adopted  by  the  testator  for 
the  disposition  of  his  property  cannot  be  given  effect  because  it 
violates  the  rules  of  law,  the  court  is  not  authorized  to  substitute 
for  the  illegal  provision  some  other  which  it  may  suppose  would 
have  been  adopted  by  him  if  he  had  known  that  the  directions  actu- 
ally given  could  not  be  carried  out. 

Id..— CoNSTBUCTiON  IN  Pavob  of  Testacy. — Where  a  will  may  reasonably 
be  interpreted  in  two  ways,  one  of  which  results  in  intestacy  whilo 
the  other  leads  to  an  effective  testamentary  disposition,  the  interpre- 
tation which  will  prevent  intestacy  is  to  be  preferred. 

Id. — Trust  to  Convey  Real  Property  Is  Void.— Under  section  857  of 
the  Civil  Code,  a  devise  of  real  estate  to  trustees  in  trust  to  convoy 
to  persons  named  is  void,  where  the  instrument  discloses  an  intent 
that  the  ultimate  benefieiaries  shall  take  only  through  a  conveyance 
by  the  trustees,  and  that  no  estate  or  interest,  other  than  a  right  to 
enforce  the  performance  of  the  trust,  is  given  to  them. 

Id. — Trust  to  Convey  Accompanied  by  Words  Passing  Title  Directly 
TO  Beneficiary — Direct  Devise. — Where  a  will  contains,  in  addi- 
tion to  words  which,  standing  alone,  would  be  deemed  to  create  a 
trust  to  convey,  some  expression  which  might  be  operative  to  pass 
the  title  directly  from  the  testator  to  the  beneficiary,  the  will  should 
be  construed  as  making  a  direct  devise,  and  such  devise  will  be  given 
effect,  in  disregard  of  the  words  importing  an  invalid  trust,  and  it 
makes  no  material  difference  that  the  direction  for  transfer  is  fol- 
lowed, instead  of  preceded,  by  the  words  indicating  an  intent  to 
make  a  direct  devise. 

Id.— Direction  to  Convey  to  Be  Deemed  Unnecessary. — When  words 
which  by  themselves  import  an  unlawful  trust  to  convey  are  joined 
with  other  words  which  are  sufficient  to  operate  as  a  direct  devise 
of  the  interest,  the  direct  devise  is  not  destroyed  by  the  fact  that 
the  testator  may  have  attempted  to  provide  in  addition  for  an 
unlawful  method  of  passing  title.    In  such  ease  the  provision  for  a 
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conveyaDce  is  to  be  regarded  as  unneeessarj,  except,  perhaps,  as 
convenieDt  and  additional  evidence  of  title. 

Id. — CoNSTEucnoN  of  Will  in  Question — Trust  to  Convey  Not 
Created^ — Devises  Abe  Dibegt  to  Beneficiaries  as  Tenants  in 
Common. — The  testator  by  his  will  left  all  his  estate  which  was  sub- 
ject to  his  testamentary  disposition,  the  same  being  entirely  com- 
munity property  and  consisting  of  both  realty  and  personalty,  'to  trus- 
tees in  trust  (1),  "to  pay  over  the  net  annual  income  thereof  to  his 
wife  during  the  term  of  her  natural  life";  (2),  upon  her  death,  "to 
divide  said  estate  into  three  equal  parts,  when  one  of  said  parts  shall 
be  forthwith  assigned,  transferred,  set  over  and  delivered  by  my  said 
trustees"  to  each  of  two  of  his  sons,  "and  the  same  shall  be  and 
become  his  absolutely  and  forever."  (3),  "To  pay  over  the  net  an- 
nual income  derived  from  the  remaining  equal  third  part  to  his 
daughter  during  her  natural  life,  and  upon  the  death  of  said  daugh- 
ter, to  pay  over  the  principal  of  said  one-third  part,  with  all  accu- 
mulations of  the  income  therefrom,  to  her  children  then  living,  and 
80  that  each  child  shall  receive  an  equal  share  thereof,  and  the  same 
shall  become  his  or  hers  absolutely  and  forever."  The  will  further 
provided  that  children  of  deceased  children  of  said  daughter  should 
take  the  share  which  the  parent  would  have  taken  had  he  or  she 
survived  said  daughter,  "and  the  same  shall  be  divided  between  said 
children  share  and  share  alike,"  and  that  upon  the  death  of  said 
daughter  without  child,  children  or  grand-children  her  surviving,  the 
trustees  should  pay  over  the  principal  of  said  one-third  part,  with 
all  accumulations  of  income  therefrom,  to  his  aforesaid  sons,  share 
and  share  alike,  "and  the  same  shall  become  theirs  absolutely  and 
forever.  It  further  provided,  that  if  either  of  his  said  sons  should 
not  be  living  at  the  time  of  his  death  or  at  the  time  of  his  wife's 
death,  then  all  the  legacies  and  devises  given  to  him  should  go  to 
bis  lawful  issue,  share  and  share  alike,  "and  the  same  shall  be  and 
become  theirs  absolutely  and  forever."  The  trustees  were  empowered 
to  invest  and  reinvest  the  trust  estate,  and  to  sell  any  portion  thereof, 
at  their  discretion.  Held,  that  the  will  did  not  create  a  trust  to 
convey,  partition,  or  make  allotments  of  real  estate,  which  would  be 
invalid  under  sections  847  and  857  of  the  Civil  Code,  but,  properly 
construed,  made  direct  devises  of  legal  estates  to  the  beneficiaries  as 
tenants  in  common. 

Id. — Community  Property— One  Half  Vests  in  'Surviving  Wife. — 
Under  such  will,  as  the  entire  estate  was  community  property,  an 
undivided  half  of  the  property  was  all  that  the  testator  could,  and 
was  all  that  he  attempted  to,  pass  by  means  of  his  testamentary  dis- 
position.   The  other  half  vested  at  once  in  his  surviving  wife. 

Id. — Direction  to  Trustees  to  Divide  Estate — Physical  Division  or 
Allotment  Not  Intended. — The  direction  in  said  will  to  the  trus- 
tees to  "divide  said  estate  into  three  equal  parts,"  docs  not  require 
them,  as  a  condition  to  the  vesting  of  the  devises  in  the  respective 
devisees,  either  to  physically  subdivide  the  various  parcels  of  realty 
owned  by  the  testator,  or  to  appraise  the  entire  estate,  real  and  por- 
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Bonal,  and  allot  variouB  parts  of  it  so  as  to  make  three  shares  of 
substantiallj  equal  value;  on  the  contrary,  and  especially  in  view  of 
the  fact  that  the  entire  estate  was  community  property,  an  undivided 
half  of  which  passed  to  the  surviving  wife,  so  that  such  a  physical  di- 
vision or  allotment  would  be  impracticable,  the  direction  for  a  division 
into  three  equal  parts  should  be  construed  as  intended  to  accomplish 
merely  a  creation  of  equal  one-third  interests  in  the  entiro  estate 
and  every  part  thereof — ^that  is  to  say  tenancies  in  common — for  his 
two  sons  and  daughter,  at  the  same  moment  of  time,  that  is  upon 
the  death  of  his  wife. 

Id, — No  Undue  Suspension  of  Power  op  Alienation — Child  en  ventre 
6 A  Mebe. — So  construed,  the  will  effects  no  undue  suspension  of  the 
power  of  alienation  upon  the  death  of  the  testator's  widow.  As  the 
direct  devises,  vesting  at  the  death  either  of  the  testator's  widow  or 
of  his  daughter,  are  given  to  all  of  the  ultimate  beneficiaries,  the 
fact  that  among  the  takers  there  may  be  a  child  en  ventre  sa  mere, 
does  not  effect  an  undue  suspension  of  the  power  of  alienation. 

Id. — Meaning  of  Word  "Divide." — The  word  *'divide."  in  and  of  itself, 
does  not  import  an  actual  physical  segregation  into  distinct  shares. 
It  is,  when  used  in  such  phrases  as  "to  be  divided  between,"  or  "di- 
vided in  equal  shares  among,"  or  the  like,  very  commonly  used  to 
express  an  intention  to  give  interests  to  persons  as  tenants  in  com- 
mon. So,  also,  such  phrases  as  "equal  parts,"  or  "equal  third  parts," 
or  "third  parts,"  are  entirely  appropriate  to  indicate  a  tenancy  in 
common. 

Id. — Direction  to  Divide  Imposes  Mere  Obligation  to  Deliver — Im- 
plied Duty  of  Trustees,  if  Expressed  in  Will,  Does  Not 
Create  Invalid  Trust.— The  direction  to  the  trustees  to  divide  the 
estate  into  interests  held  in  common,  and  to  assign,  transfer,  set 
over,  and  deliver,  imposed  upon  them  merely  the  obligation  which 
would  rest  upon  any  trustee,  at  the  termination  of  his  trust,  with 
respect  to  property  which  then  passed  in  undivided  interests  to  two 
or  more  persons.  It  would  be  his  duty  to  deliver  such  property  to 
the  parties  entitled,  and  to  that  end  to  make  such  division  as  is 
involved  in  the  act  of  turning  over  an  undivided  share.  Such  duties 
being  implied,  they  may  be  conferred  by  the  testator  without  viola- 
tion of  the  provisions  of  sections  847  and  857  of  the  Civil  Code. 

APPEALS  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  refusing  a  partial  distribu- 
tion of  the  estate  of  a  deceased  person.    J.  V.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  S.  Wheeler,  Cushing  &  Cushing,  J.  F.  Bowie,  Nathan 
Moran,  and  W.  H.  Gorrill,  for  Appellants. 
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Morrison,  Cope  &  Brobeck,  P.  P.  Dunne,  Samuel  M.  Short- 
ridge,  and  Wesley  N.  Hohf eld,  for  Respondents. 

SLOSS,  J. — Glaus  Spreckels  died  testate  on  the  twenty-sixth 
day  of  December,  1908,  leaving  as  his  surviving  heirs  his 
widow,  Anna  Christina  Spreckels,  four  sons,  John  D.,  Adolph 
B.,  Claus  A.,  and  Rudolph  Spreckels,  and  a  daughter,  Emma, 
C.  Perris.  His  will  was  admitted  to  probate  in  the  superior 
court  of  the  city  and  county  of  San  Prancisco  on  the  ninth 
day  of  January,  1909,  and  letters  testamentary  were  duly 
issued  to  the  executors  named,  who  were  his  sons  Claus  A. 
and  Rudolph.  As  will  appear,  the  will  undertook  to  make 
devises  and  bequests  to  these  two  sons  as  trustees  upon  certain 
declared  trusts.  After  the  lapse  of  four  months  from  the 
issuance  of  letters  testamentary,  Claus  A.  and  Rudolph 
Spreckels,  as  trustees  of  the  trusts  created  by  the  will,  peti- 
tioned the  court  for  partial  distribution  to  them  of  a  large  por- 
tion of  the  real  and  personal  property  left  by  the  testator. 
They  subsequently  filed  an  amended  petition  to  the  same  end. 
To  this  last  petition  demurrers  were  interposed  by  John  D.  and 
Adolph  B.  Spreckels,  and  the  court,  after  hearing  the  re- 
spective parties  made  its  order  sustaining  the  demurrers,  and 
denying  the  petition  for  partial  distribution.  It  appears,  and 
the  fact  is  recited  in  the  order,  that  the  testator's  widow  died 
three  days  prior  to  the  signing  of  the  order. 

Prom  the  order  or  judgment,  so  made,  six  appeals  are  taken, 
one  (No.  5678)  by  Claus  A.  Spreckels  individually,  one  (No. 
5679)  by  Rudolph  individually,  one  (No.  5680)  by  Claus  A. 
and  Rudolph  as  trustees  of  the  trusts  created  by  the  will,  one 
(No.  5681)  by  Claus  A.  and  Rudolph  as  trustees  of  the  trusts 
created  for  the  benefit  of  Emma  C.  Perris,  one  (No.  5681)  by 
Claus  A.  and  Rudolph  as  trustees  of  the  trusts  created  for  the  • 
benefit  of  Anna  C.  Spreckels,  and  finally  one  (No.  5682)  by 
Claus  A.  and  Rudolph  Spreckels  as  executors  of  the  will  of 
Anna  C.  Spreckels,  deceased. 

Involved  in  the  first  four  of  these  appeals  is  a  single  main 
question,  i.  e.,  the  validity,  as  a  whole,  of  the  trust  scheme  con- 
tained in  the  will.  The  other  two  appeals,  No.  5681  and  No. 
5682,  present  narrower  issues,  turning  upon  the  provision  for 
the  widow  and  the  extent,  if  any,  to  which  the  petitioners' 
ri<?ht  to  a  partial  distribution  is  affected  by  her  death  pending 
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the  proceeding.  The  cosclusions  which  we  have  reached  make  it 
convenient  and  proper  to  consider  all  six  appeals  in  one  opinion. 

As  a  preliminary  to  the  statement  and  consideration  of  the 
positions  taken  by  the  respective  parties,  it  will  be  necessary 
to  set  forth  the  terms  of  the  will,  and  to  give  an  outline  of  the 
amount  and  character  of  the  estate  left  by  the  decedent. 

Omitting  the  attestation  clause  and  the  signature  thereto, 
the  entire  will  reads  as  follows: — 

"I,  Claus  Spreckels,  a  citizen  of  the  State  of  California,  and 
a  resident  of  the  city  of  San  Francisco  in  said  state,  now  pre- 
sent in  the  city,  county  and  state  of  New  York,  being  of  sound 
and  disposing  mind,  and  not  under  restraint  or  undue  influ- 
ence, do  make,  publish  and  declare  this  to  be  my  last  will  and 
testament,  hereby  revoking  all  other  wills  by  me  made. 

'Tirst :  I  declare  that  all  the  estate,  whereof  I  may  die  pos- 
sessed, is  the  community  property  of  my  wife,  Anna  Christina 
Spreckels,  and  myself. 

"Second :  I  hereby  give,  devise  and  bequeath  unto  my  trus- 
tees hereinafter  named,  all  my  estate,  real,  personal  and  mixed, 
of  every  nature,  kind  and  description,  wherever  situate  and 
however  held,  which  is  or  may  be  subject  to  my  testamentary 
disposition  at  the  time  of  my  death,  to  have  and  to  hold  the 
same,  in  trust,  nevertheless,  for  the  uses  and  purposes,  with 
the  powers  and  in  the  manner  hereinafter  mentioned,  namely, 
to- wit : 

"(a)  To  pay  over  the  net  annual  income  thereof  to  my  wife 
during  the  term  of  her  natural  life. 

"(b)  Upon  the  death  of  my  said  wife,  or  upon  my  death  if 
she  be  not  then  surviving,  to  divide  said  estate  into  three  equal 
parts,  when  one  of  said  parts  shall  be  forthwith  assigned, 
transferred,  set  over  and  delivered  by  my  said  trustees  to  my 
son  Claus  A.  Spreckels,  and  the  same  shall  be  and  become  his 
absolutely  and  forever,  and  another  of  said  equal  third  parts 
shall  be  forthwith  assigned,  transferred,  set  over  and  delivered 
by  my  said  trustees  to  my  son  Rudolph  Spreckels,  and  the  same 
shall  be  and  become  his  absolutely  and  forever. 

"(c)  To  pay  over  the  net  annual  income  derived  from  the 
remaining  equal  third  part  of  my  estate  to  my  daughter  Emma 
C.  Ferris  of  Kingswood,  England,  wife  of  John  Ferris,  during 
her  natural  life,  upon  her  receipt  without  anticipation,  and  the 
same  shall  not  be  liable  for  her  debts. 
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"Upon  the  death  of  my  said  daughter  Emma,  to  pay  over  the 
principal  of  said  one-third  part  of  my  estate,  with  all  accu- 
mulations of  the  income  therefrom,  to  her  children  then  living, 
and  so  that  each  child  shall  receive  an  equal  share  thereof,  and 
the  same  shall  become  his  or  hers  absolutely  and  forever. 

"Children  of  her  deceased  children  shall,  however,  take  the 
share  which  the  parent  would  have  taken  had  he  or  she  sur- 
vived my  said  daughter,  and  the  same  shall  be  divided  between 
said  children  share  and  share  alike.  Upon  the  death  of  my 
said  daughter  without  child,  children,  or  grand-children  her 
surviving,  the  trustees  shall  pay  over  the  principal  of  said  one- 
third  part  of  my  estate  with  all  accumulations  of  income  there- 
from, to  my  said  sons  Claus  A.  Spreckels  and  Rudolph 
Spreckels,  share  and  share  alike,  and  the  same  shall  become 
theirs  absolutely  and  forever. 

"Third :  If  my  said  son  Claus  A.  Spreckels  shall  not  be  liv- 
ing at  the  time  of  my  death  or  surviving  me  be  not  living  at 
the  time  of  my  wife's  death,  then  all  the  legacies  and  devises 
given  to  him  by  this  will  shall  go  to  his  issue,  to  him  in  lawful 
wedlock  born,  share  and  share  alike,  and  the  same  shall  be  and 
become  theirs  absolutely  and  forever.  If  my  said  son  Rudolph 
Spreckels  shall  not  be  living  at  the  time  of  my  death,  or  sur- 
viving me  be  not  living  at  the  time  of  my  wife's  death,  then 
all  the  legacies  and  devises  given  to  him  by  this  will  shall  go 
to  his  issue,  to  him  in  lawful  wedlock  born,  share  and  share 
alike,  and  the  same  shall  be  and  become  theirs  absolutely  and 
forever. 

"Fourth :  I  make  no  provision  in  this  will  for  my  sons  John 
D.  Spreckels  and  Adolph  B.  Spreckels  for  the  reason  that  I 
have  already  given  to  them  a  large  part  of  my  estate. 

"Fifth :  I  hereby  authorize  and  empower  my  trustees  here- 
inafter named,  to  invest  and  re-invest  the  trust  funds  herein- 
before provided  for  in  any  securities  which  are  approved  by 
my  said  wife  and  by  them  during  her  lifetime,  in  case  she  sur- 
vive me,  and  after  her  death,  in  any  securities  which  said  trus- 
tees deem  best,  whether  the  same  are  or  are  not  investments  to 
which  executors  and  trustees  are  by  law  limited  in  making  in- 
vestments, and  to  change  or  vary  investments  from  time  to 
time  as  they  may  deem  best.  I  authorize  and  empower  my 
executors  and  trustees  hereinafter  named,  to  hold  and  continue 
in  their  discretion,  any  security  in  which  any  of  my  property 
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may  be  found  invested  at  the  time  of  my  death,  my  intent  being 
that  they  shall  be  absolved  and  discharged  from  the  absolute 
legal  duty  of  converting  my  estate  into  money,  and  that  they 
shall  not  be  liable  for  any  shrinkage  in  value  by  reason  of  the 
exercise  of  the  discretion  hereby  reposed  in  them. 

"Sixth:  I  authorize  and  empower  my  executors  and  trus- 
tees hereinafter  named  in  their  discretion  to  sell  and  dispose  of 
any  and  all  of  my  property,  real  or  personal,  wherever  situate 
and  however  held,  either  at  public  or  private  sale,  and  at  such 
time  or  times  and  upon  such  terms  as  may  seem  to  them  meet 
and  advisable,  and  to  give  to  the  purchaser  or  purchasers  of 
any  of  my  said  property  all  deeds,  bills  of  sale  and  other 
muniments  of  title  which  may  be  expedient  or  necessary. 

"Seventh:  I  nominate,  constitute  and  appoint  my  sons 
Claus  A.  Spreckels  and  Rudolph  Spreckels  as  executors  of  this 
my  last  will  and  testament,  and  as  trustees  of  any  and  all 
trusts  herein  created,  and  I  direct  and  request  that  no  bond  or 
other  security  be  required  of  them  as  such  executors  or  trus- 
tees, or  in  anj'-  capacity  in  which  they  may  act  under  this  will." 

It  will  be  observed  that  the  testator  declares,  in  paragraph 
"First,"  that  his  entire  estate  is  community  property,  and  that, 
by  the  express  terms  of  paragraph  "Second,"  he  undertakes 
to  dispose  of  only  such  portion  of  the  estate  as  is  subject  to  his 
testamentary  disposition.  The  amended  petition  for  partial 
distribution,  too,  alleges  that  all  the  property  owned  by  the 
testator  at  the  time  of  his  death  was  the  community  property 
of  himself  and  his  wife.  Since  she  survived  him,  an  undivided 
half  of  said  property  was  all  that  he  could,  as  it  was  all  that 
he  attempted  to,  pass  by  means  of  his  testamentary  disposition. 
The  other  half  vested  at  once  in  his  widow.  (Civ.  Code,  sec. 
1402.) 

The  estate  in  the  hands  of  the  executors,  at  the  time  of  the 
filing  of  the  amended  petition,  consisted  of  real  property,  of 
the  value  of  over  five  million  seven  hundred  thousand  dollars, 
and  of  personal  property  worth  in  excess  of  three  million  six 
hundred  thousand  dollars. 

The  amended  petition  describes  some  nineteen  tracts  of  real 
estate  in  the  city  and  county  of  San  Francisco,  of  the  value  of 
$5,358,460.60,  and  certain  money,  stocks,  and  bonds,  of  the 
value  of  $2,809,880.00,  and  asks  for  distribution  of  the  real 
and  personal  property  so  described. 
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There  is  no  question  of  the  formal  snfSciency  of  the  petition 
to  make  out  a  case  for  partial  distribotion.  The  only  doubt 
is  whether  the  will  gives  to  the  trustees  any  estate  which  they 
may  take  under  the  laws  of  this  state;  or,  in  other  words, 
whether  any  of  the  trusts  soueht  to  be  created  are  valid.  The 
respondents  concede  here,  as  they  did  below,  that  the  trust  to 
pay  the  income  to  the  widow,  during  her  life,  is  good,  and  it 
is  not  claimed  that  this  trust  may  not  be  regarded  as  separ- 
able from  the  further  provisions  of  the  will,  in  such  manner 
that  it  should  be  given  effect  without  regard  to  the  alleged 
void  character  of  the  other  provisions.  But,  inasmuch  as  Mrs. 
Spreckels  died  before  the  decision  on  the  danurrer  to  the 
petition  for  partial  distribution,  it  is  urged  that  the  validity 
or  invalidity  of  the  life  trust  is  immaterial.  With  this  position 
the  appellants  in  S.  F.  Nos.  5681  and  5682  take  issue,  their 
claim  being  that,  in  any  event,  the  trustees  are  entitled  to  the 
income  accruing  before  the  death  of  Mrs.  Spreckels,  and  that 
an  affirmance  of  the  order  here  appealed  from  will  operate  as 
a  bar  to  a  future  assertion  of  their  right  to  such  income.  We 
shall  not  stop  to  consider  this  contention,  as  we  have  reached 
the  conclusion  that  the  order  must  be  reversed  for  other  rea- 
sons. In  the  discussion  which  is  to  follow,  we  shall  confine 
ourselves  to  a  consideration  of  the  provisions  of  the  will  which 
assume  to  dispose  of  the  estate  after  the  death  of  the  widow. 

With  reference  to  these  provisions,  the  argument  of  the 
respondents  may  be  divided  into  three  main  heads:  1.  It  is 
claimed  that  the  will  devises  the  entire  estate  to  the  trustees 
in  fee  upon  trusts  to  partition  the  same  into  three  shares  or 
portions  of  equal  value,  and,  upon  the  completion  of  such  par- 
tition, to  convey  two  of  said  parts  to  Claus  A.  and  Rudolph, 
respectively,  to  hold  the  third  for  the  life  of  Emma  C.  Ferris, 
and  to  convey  the  principal  of  such  third  share  to  her  issue, 
or,  in  default  of  issue,  to  Claus  A.  and  Rudolph.  So  far  as 
such  trusts  affect  real  property,  they  are,  it  is  claimed,  in  con- 
travention of  the  terms  of  sections  847  and  857  of  the  Civil 
Code,  and  must  fall,  in  accordance  with  the  rule  declared  in 
Estate  of  Fair,  132  Cal.  523,  [84  Am.  St.  Rep.  70,  60  Pac.  442, 
64  Pac.  1000] ;  2.  It  is  urged  that  the  real  and  the  personal 
property  are  so  bound  up  in  a  single  testamentary  scheme  that 
if  the  provision  cannot  be  given  effect  with  respect  to  realty, 
the  trust  of  the  personalty  must  fail  as  well ;  3.  The  respond- 


Digitized  by 


Google 


April,  1912.]  Estate  of  Spbeckels.  567 

ents  contend  that  the  trusts  to  be  performed  after  the  death 
of  the  widow  are  void  with  respect  to  both  real  and  personal 
property  because  they  involve  a  suspension  of  the  absolute 
power  of  alienation  beyond  lives  in  being.  (Civ.  Code,  sees. 
715,  716.) 

Prerequisite  to  an  examination  of  the  soundness  of  these  con- 
tentions is  a  construction  of  the  will — a  determination  of  the 
intention  of  the  testator.  The  rules  of  construction  to  be  ap- 
plied in  cases  of  this  character  are  well  settled  in  this  court. 
The  primary  purpose  of  all  such  rules  is  to  ascertain  the  testa- 
tor's intention  (Civ.  Code,  sec.  1317), — ^not  some  undeclared 
purpose  which  may  be  imagined  to  have  been  in  his  mind,  but 
the  intention  disclosed  by  the  words  he  has  used.  (Estate  of 
Young,  123  Cal.  337,  344,  [55  Pac.  1011].)  As  an  aid  to  the 
interpretation,  resort  may  be  had  "in  cases  of  uncertainty"  to 
the  circumstances  under  which  the  instrument  was  executed. 
(Civ.  Code,  sec.  1318;  Estate  of  Marti,  132  Cal.  666,  [61  Pac. 
964,  64  Pac.  1071] ;  Kauffman  v.  Gries,  141  Cal.  295,  [74  Pac. 
846].)  Where  the  intent  is  plain,  the  duty  of  the  court  is  to 
declare  that  intent,  without  regard  to  the  consequences.  If  the 
plan  adopted  by  the  testator  for  the  disposition  of  his  prop- 
erty cannot  be  given  effect  because  it  violates  the  rules  of  law, 
the  court  is  not  authorized  to  substitute  for  the  illegal  pro- 
vision some  other  which  it  may  suppose  would  have  been 
adopted  by  him  if  he  had  known  that  the  directions  actually 
given  could  not  be  carried  out.  {Estate  of  Young,  123  Cal. 
337,  [55  Pac.  1011].)  In  other  words,  the  court  cannot,  under 
the  guise  of  construction,  make  a  will  for  the  testator  in  place 
of  the  one  he  has  made.  Side  by  side  with  these  principles, 
however,  goes  the  rule,  frequently  enunciated  and  applied  in 
our  decisions,  that  where  a  will  may  reasonably  be  interpreted 
in  two  ways,  one  of  which  results  in  intestacy  while  the  other 
leads  to  an  effective  testamentary  disposition,  the  interpreta- 
tion which  will  prevent  intestacy  is  to  be  preferred.  (Civ. 
Code,  sec.  1326.)  "It  is  only,"  said  the  court  in  Estate  of 
Heywood,  148  Cal.  191,  [82  Pac.  758],  "when  the  language 
actually  used  by  the  testator  will  admit  of  no  other  reasonable 
construction  than  that  it  declares  an  invalid  trust  that  a  court 
will  declare  this  to  be  its  effect."  So,  in  Estate  of  Dunphy,  147 
Cal.  99,  [81  Pac.  317],  it  is  declared  to  be  "a  fundamental 
principle  that  a  construction  of  a  will  favorable  to  testacy 
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will  always  obtain  when  the  langruage  used  reasonably  admits 
of  such  construction,  and  that  it  will  not  be  held  to  contain  a 
void  trust  unless  the  invalidity  of  the  trust  be  beyond  ques- 
tion." (See,  also,  Estate  of  Heberle,  153  Cal.  275,  [95  Pac. 
41] ;  Estate  of  Peahodij,  154  Cal.  173,  [97  Pac.  184].) 

Applying  these  rules,  is  the  will  in  question  to  be  so  construed 
as  to  subject  its  provisions  to  the  destructive  effect  of  the  doc- 
trine declared  in  Estate  of  Fair  and  similar  cases f  {Estate  of 
Sanford,  136  Cal.  97,  [98  Pac.  494] ;  Estate  of  Pichair,  139 
Cal.  682,  [73  Pac.  606] ;  McCurdy  v.  Otto,  140  Cal.  48.  [73 
Pac.  748] ;  Hofsas  v.  Ctimmings,  141  Cal.  525,  [75  Pac.  110] ; 
Estate  of  Dixon,  143  Cal.  511,  [77  Pac.  412] ;  Sacramento 
Bank  v.  Montgomery,  146  Cal.  745,  [81  Pac.  138] ;  CamphelU 
Kaivannanckoa  v.  Campbell,  152  Cal.  201,  [92  Pac.  184].) 
The  substance  of  the  decision  in  the  Fair  case  was  that  our 
Civil  Code  prohibits  all  express  trusts  in  real  property  except 
those  specified  in  the  four  subdivisions  of  section  857 ;  that  a 
trust  to  convey  real  property  is  not  included  in  any  of  such 
subdivisions,  and  that,  therefore,  a  devise  to  trustees  in  trust 
to  convey  to  persons  named  is  void,  where  the  instrument  dis- 
closes an  intent  that  the  ultimate  beneficiaries  shall  take  only 
through  a  conveyance  by  the  trustees,  and  that  no  estate  or 
interest,  other  than  a  right  to  enforce  the  performance  of  the 
trust  (Civ.  Code,  sec.  863),  is  given  to  them.  In  that  case,  as 
the  court  held,  the  language  of  the  will  was  such  as  to  compel 
the  conclusion  that  the  only  direct  gift  was  to  the  trustees,  and 
that  the  only  mode  provided  for  the  passing  of  any  interest  to 
the  beneficiaries  was  by  means  of  the  conveyances  directed  to 
be  made  by  the  trustees.  There  were  no  words,  other  than  the 
direction  to  convey,  which  indicated  that  such  beneficiaries 
v^ere  to  have  the  property  at  all.  Their  right  had  its  birth 
and  its  sole  claim  to  existence  in  the  gift  in  trust  to  convey  to 
them.  If  that  gift  fell,  as  embodying  a  void  trust,  there  was 
nothing  left  in  the  will  to  operate  as  a  devise  of  the  property. 
And  the  situation  was  the  same  in  each  of  the  above-cited 
cases  in  which  the  Fair  case  was  applied  and  followed.  In 
none  of  these  cases  was  the  tnist  to  convey  accompanied  or 
supplemented  by  words  which  could  be  construed  as  constitut- 
ing a  direct  devise  of  a  legal  estate  to  the  person  or  persons  to 
whom  the  trustees  were  directed  to  convey. 

But  wherever  the  court  has  been  called  upon  to  consider  a 
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will  which  contained,  in  addition  to  words  which,  standing 
alone,  would  be  deemed  to  create  a  trust  to  convey,  some  ex- 
pression which  might  be  operative  to  pass  the  title  directly 
from  the  testator  to  the  beneficiary,  the  ruling  has  been  that 
the  will  was  to  be  construed  as  making  a  direct  devise,  and  such 
devise  has  been  given  effect,  in  disregard  of  the  words  import- 
ing an  invalid  trust.  And  it  is  not  too  much  to  say  that  in  ex- 
amining wills  to  ascertain  whether  they  contained  direct  de- 
vises, the  court  has  been  keen  to  search  for  words  which  might 
save  the  testamentary  attempt  from  failure. 

Estate  of  Dunpky,  147  Cal.  95,  [81  Pac.  315],  was  the  first 
of  the  cases  illustrating  this  tendency.  We  shall  not  take  the 
space  required  to  give  even  a  summary  of  the  somewhat  ex- 
tended provisions  of  the  will  there  under  consideration.  It 
will  suflSce,  for  the  present  purpose,  to  say  that  there  were 
provisions,  as  to  two  fifths  of  the  estate,  that  property  devised 
to  trustees  should  be  ''transferred  and  distributed"  as  directed 
by  a  beneficiary  of  the  income  for  life,  and,  as  to  another  fifth, 
that  it  should  be  "paid''  as  so  directed.  In  each  instance,  the 
will  declared  that,  in  default  of  such  direction  by  the  bene- 
ficiary, the  property  should  "go  to"  certain  persons.  The  court 
held  that  no  trust  to  convey  was  created,  the  reasoning  being 
that  the  phrase  "go  to"  amounted  to  "clear  words  of  direct 
devise,"  and  that  the  prior  expressions  "shall  be  transferred 
and  distributed"  or  "shall  be  paid"  did  not  "necessarily  mean 
that  the  title  to  the  property  could  pass  only  by  the  tnistees' 
conveyance."  Estate  of  Eey\L>ood,  148  Cal.  184,  [82  Pac.  755], 
followed  shortly  after  the  Dunphy  case.  It  furnishes  another 
illustration  of  the  desire  of  the  court  to  so  construe  a  will  as  to 
avoid  the  necessity  of  holding  that  the  testator  had  attempted 
to  create  a  trust  which  would  be  void.  There  the  residue  was 
given  to  trustees,  in  trust  to  apply  the  income  as  directed 
during  the  life  of  the  testator's  wife.  Upon  the  death  of  his 
wife,  one  half  of  the  residue  was  to  "vest  absolutely"  in  his 
daughter  and  the  other  half  was  to  "vest  absolutely"  in  certain 
proportions  in  the  testator's  brothers,  sister,  nephew,  and  niece. 
It  was  then  provided  that  if  the  daughter  should  die  before 
the  wife  without  child  or  children,  "then  the  whole  of  said 
residue  shall  be  divided  among  my  said  brothers  and  sister 
and  niece  and  nephew  in  the  proportions  named  in  the  last 
preceding  subdivision."    The  court  construed  the  clause  just 
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quoted,  taken  in  connection  with  the  rest  of  the  will,  as  directly 
devising  the  share  otherwise  going  to  the  daughter  to  the  other 
irelatives  in  the  event  of  her  death.  "It  is  true,"  says  the  court, 
"that  the  testator  might  have' used  more  apt  words  to  dwclose 
his  intention  to  directly  devise  his  estate  to  the  other  benefici- 
aries should  his  daughter  die,  but  a  declaration  that  it  'shall 
be  divided'  among  them  is  by  no  means  indicative  of  a  differ- 
ent intention.  If  these  words  were  used  in  a  will  free  from 
trust  provisions,  they  would  undoubtedly  be  treated  as  words 
of  devise." 

More  directly  in  point,  and  very  persuasive  authorities 
against  the  application  of  the  doctrine  of  the  Fair  case  to  the 
Spreckels  will,  so  far  as  the  point  of  a  "trust  to  convey"  is  con- 
cerned, are  E^ate  of  Eeherle,  153  Cal.  275,  [95  Pac.  41],  and 
Estate  of  Peabody,  154  Cal.  174,  [97  Pac.  184]. 

In  the  first  of  these  cases  the  decedent  had,  in  the  seventh 
paragraph  of  his  will,  devised  certain  property  situated  on 
Spring  Street  in  the  city  of  Los  Angeles  to  trustees  to  be  held 
by  them  for  the  term  of  five  years  "and  then  the  same  by  said 
trustees  to  be  conveyed  to  the  children  of  my  deceased  brother 
Martin  Heberle  .  .  .  share  and  share  alike."  By  the  four- 
teenth paragraph  the  testator  empowered  his  trustees  to  con- 
vert real  estate  into  money  by  sale.  The  seventeenth  para- 
graph read  as  follows :  "That  the  power  to  sell  my  real  estate, 
as  set  forth  in  the  fourteenth  subdivision,  shall  not  affect  my 
said  Spring  Street  property,  which  is  not  to  be  sold,  but  which 
is  to  be  kept  and  distributed  to  the  children  of  my  deceased 
brother  Martin."  The  following  quotations  from  the  opinion 
will  show  the  view  which  the  court  took  of  these  provisions: 
"The  trust  created  by  paragraph  seven  being  void  in  its  crea- 
tion, no  estate  as  to  the  Spring  Street  property  passed  to  the 
trustees.  If  in  the  will  there  are  no  other  apt  words  dis- 
posing of  the  property  on  the  failure  of  this  trust,  intestacy 
as  to  it  must  be  the  result.  The  trial  court  found  those  words 
in  the  seventeenth  subdivision  of  the  will  above  quoted,  and 
in  view  of  the  fact  that  a  construction  which  favors  testacy 
is  always  preferred  to  one  resulting  in  intestacy  (Dunphy's 
Estate,  147  Cal.  96,  [81  Pac.  315] )  it  may  not  be  said  that  the 
interpretation  is  not  a  permissible  one.  The  seventeenth  para- 
graph contains  a  direction  for  the  'distribution'  of  the  Spring 
Street  property  to  the  children  and  grandchildren.    While  it 
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may  be  argued  that  the  word  has  reference  to  distribation  by 
the  trustees  under  the  trust,  yet  it  is  not  a  word  aptly  used  for 
such  a  purpose,  while  it  is  apt  in  its  application  to  a  direct 
devise.  It  is  equally  open  to  the  construction,  therefore,  that 
the  distribution  to  the  children  is  to  be  at  the  hands  of  the 
court.  .  .  .  The  paramount  idea  in  the  testator's  mind  was 
not  that  the  property  should  descend  to  his  beneficiaries 
through  a  trust,  but  that,  with  or  without  a  trust,  they  should 
with  certainty  receive  property  to  that  value  from  his  estate." 
The  court  accordingly  sustained  the  holding  of  the  trial  court 
to  the  effect  that  the  decedent  had  not  died  intestate  as  to  this 
portion  of  his  estate. . 

In  Estate  of  Peabody  the  clause  in  question  read  as  follows: 
"Secondly,  I  do  now  give,  devise  and  bequeath  all  my  real 
estate  (describing  both  real  and  personal  property)  to  my 
executors  to  be  transferred  by  them  to  the  Womens  Occidental 
Board  of  Missions  .  .  .  with  the  executive  committee  of  the 
Womens  Presbyterian  Missionary  Society  of  the  Los  Angeles 
Presbytery  as  trustees  and  managers  thereof." 

It  was  contended,  as  obviously  it  could  be  with  great  plausi- 
bility, that  the  will  disclosed  an  intention  to  create  an  estate  in 
the  executors,  upon  the  trust  that  it  was  to  be  by  them  con- 
veyed to  the  Board  of  Missions  and  that  such  trust  was  void 
under  the  rule  in  the  Pair  case.  The  court,  however,  held  that 
this  was  not  the  necessary  construction  of  the  will;  that  the 
word  "transfer,"  at  least  when  used  by  one  not  skilled  in  the 
use  of  technical  legal  terms,  was  not  sjmonjnnous  with  the 
word  "convey"  and  that  the  testatrix  in  disposing  of  her  prop- 
erty "meant  nothing  more  .  .  .  than  that  the  executors  in 
their  representative  capacity  should  take  possession  and  con- 
trol of  the  property  for  administration  under  the  laws  of  this 
state  and  in  due  course  of  administration  should  transfer  it  by 
final  decree  of  distribution  to  the  trustees  in  whom  she  desired 
that  the  title  should  vest,  to  be  applied  to  the  charitable  uses 
she  describes."  "Thus,"  says  the  court,  "the  will  is  harmoni- 
ous, no  trust  to  convey  is  created  and  her  intended  disposition 
is  valid  .  .  ." 

In  the  light  of  these  decisions  let  us  consider  the  terms  of 
the  will  before  us.  We  pass  for  the  moment  the  direction  in 
subdivision  b  of  paragraph  second  "to  divide  said  estate  into 
three  equal  parts"  and  concern  ourselves  here  and  now  only 
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with  the  question  whether  the  three  separate  parts  which, 
according  to  the  contention  of  the  respondents,  are  to  be 
created  by  such  division  are  directly  devised  by  the  will  to  the 
beneficiaries  or  are  to  pass  to  them  only  by  and  through  a  con- 
veyance to  be  executed  by  the  trustees.  A  reading  of  the 
second  and  third  paragraphs  shows  that  the  will  abounds  in 
expressions  which,  under  the  prior  decisions  of  this  court,  must 
be  held  to  import  a  direct  devise  of  legal  estates. 

In  subdivision  b  of  paragraph  second,  after  providing  for 
the  division  of  the  estate,  the  will  declares  that  one  of  said 
parts  shall  be  forthwith  assigned,  transferred,  set  over,  and 
delivered  by  my  said  trustees  to  my  son  Glaus  A.  Spreckels 
and  the  same  shall  be  and  become  his  absolutely  and  forever. 
It  will  not  be  questioned  that  the  words  in  italics  are  apt  and 
proper  words  to  vest  an  estate  by  direct  gift  from  the  testator. 
They  are  identical  in  purport  with  the  phrase  "shall  go  to" 
which,  as  we  have  seen,  is  declared  in  the  Dunphy  case  to 
show  an  intent  to  make  a  direct  devise. 

Incidentally,  something  may  be  said  regarding  the  phrase 
"shall  be  forthwith  assigned,  transferred,  set  over  and  de- 
livered," upon  which  the  respondents  found  their  contention 
that  a  trust  to  convey  was  sought  to  be  created.  The  only  one 
of  these  words  which  can  be  deemed  applicable  to  the  passing 
of  title  of  real  property  is  the  word  "transferred,"  concerning 
which  this  court  has  said,  in  Estate  of  Dunphy,  147  Cal.  96, 
[81  Pac.  315],  that  it  does  not  "necessarily  mean  a  passing  of 
the  title  to  land  by  a  trustees'  conveyance,  and  it  would  not 
have  that  meaning  even  if  there  had  been  a  direction  to  the 
trustees  to  transfer."  But,  notwithstanding  these  expressions 
and  what  is  said  of  the  word  "transferred"  in  Estate  of  Pcor 
body,  we  do  not  doubt  that  the  phrase  "shall  be  forthwith 
assigned,  transferred,  set  over  and  delivered  by  my  said  trus- 
tees," is,  in  and  of  itself,  open  to  the  construction  that  it  calls 
for  a  conveyance  by  the  trustees  of  real  estate  and  for  such 
mode  of  passing  title  to  personalty  as  may  be  appropriate  to 
the  particular  property  involved.  Unlike  the  will  in  the 
Peabody  case,  the  one  before  us  was  not  the  work  of  an 
unskilled  hand,  and,  giving  all  due  weight  to  the  intimations 
in  former  decisions  that  the  word  "transfer"  is  less  significant 
than  the  word  "convey"  of  an  intent  to  have  the  title  to  real 
estate  pass  by  deed,  we  may  concede  that,  if  nothing  appeared 
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in  the  will  but  a  devise  to  trustees  in  trust  to  "transfer"  the 
property  to  certain  persons,  it  could  hardly  be  said  that  the 
provision  was  in  any  substantial  degree  different  from  that 
contained  in  Fair's  will. 

But  when  words  which  by  themselves  import  an  unlawful 
trust  to  convey  are  joined  with  other  words  which  are  suffi- 
cient to  operate  as  a  direct  devise  of  the  interest,  the  direct 
devise  is  not  destroyed  by  the  fact  that  the  testator  may  have 
attempted  to  provide  in  addition  for  an  unlawful  method  of 
passing  title  through  trustees.  In  such  case  the  provision  for 
a  conveyance  is  to  be  regarded  in  the  manner  indicated  by  the 
following  quotation  from  the  opinion  of  the  majority  of  the 
court  in  Estate  of  Fair:  "The  case  would  have  been  different 
if  there  had  been  an  independent  devise  followed  by  a  direc- 
tion to  the  trustees  to  convey  to  the  devisees ;  in  that  case  the 
words  of  devise  would  create  an  estate,  and  the  conveyance 
would  have  been  unnecessary,  except,  perhaps,  as  convenient 
and  additional  evidence  of  title."  It  can,  we  think,  make  no 
material  difference  that  the  direction  for  transfer  is  followed, 
instead  of  preceded,  by  words  indicating  an  intent  to  make  a 
direct  devise.  No  such  distinction  seems  to  have  been  in  the 
mind  of  the  writer  of  the  opinion  in  which  the  passage  just 
quoted  is  found,  for  in  the  sentence  just  preceding  he  says 
that  the  direction  to  transfer  and  convey  cannot  be  treated  as 
calling  for  mere  evidence  of  a  title  passing  otherwise,  because 
"the  words  do  not  precede  or  follow,  and  are  not  merely  addi- 
tional or  supplemental  to,  any  other  words  which,  by  them- 
selves, and  without  the  aid  of  the  words  'to  convey,'  would 
devise  any  estate  whatever  to  the  asserted  remaindermen." 
It  would,  we  think,  require  some  refinement  of  construction 
to  say  that  the  phrase  "when  one  of  said  parts  shall  be  forth- 
with assigned,  transferred,  set  over  and  delivered  by  my  said 
trustees  to  my  son  Claus  A.  Spreckels,  and  the  same  shall  be 
and  become  his  absolutely  and  forever"  conveys  to  either  the 
professional  or  the  lay  mind  a  very  different  meaning  from 
"when  one  of  said  parts  shall  be  and  become  the  property  of 
my  son  Claus  A.  Spreckels  absolutely  and  forever,  and  the 
same  shall  be  forthwith  assigned,  transferred,  set  over  and 
delivered  by  my  said  trustees  to  him." 

It  will  be  observed,  further,  that  the  testator  is  not  content 
with  saying  in  the  one  instance  "and  the  same  shall  be  and 
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become  his  absolutely  and  forever"  but  the  same  form  of  words 
is  applied  to  the  provision  for  Rudolph.  With  an  unim- 
portant variation,  it  is  used  again  in  subdivision  c  of  para- 
graph second  in  the  provision  for  the  disposition  of  the 
principal  of  the  third  part  upon  the  death  of  the  daughter 
Emma.  Again,  the  same  expression  is  found  in  the  provision 
made  for  the  disposition  of  the  third  part  in  the  event  of  the 
death  of  the  daughter  without  child,  children,  or  grandchildren 
surviving.  And  so,  again,  it  is  repeated  in  paragraph  third 
with  reference  to  the  disposition  of  the  shares  of  Claus  A. 
Spreckels  and  Rudolph  Spreckels  in  the  event  that  they  re- 
spectively shall  not  be  living  at  the  time  of  the  testator's 
death  or  at  the  time  of  his  wife's  death. 

But  this  is  not  all.  The  argument  that  the  testator  intended 
to  make  direct  devises  to  the  various  beneficiaries  named  in  the 
will  is  much  strengthened  by  other  phrases  used  by  him.  Thus, 
in  subdivision  c  of  paragraph  second,  the  provision  for  the 
daughter  Emma  and  her  issue  or  those  who  may  be  substituted 
for  them  not  only  contains  the  words  of  direct  devise  which  we 
have  already  quoted,  but  it  is  marked  by  an  entire  absence  of 
those  words  (assigned,  transferred,  etc.)  which  are  found  in 
the  earlier  part  of  the  will  and  which  might  be  deemed  to 
indicate  an  intent  that  the  title  to  the  property  should  pass  by 
conveyance  from  the  trustees.  The  provision  is  that  upon  the 
death  of  Emma  the  trustees  are  "to  pay  over  the  principal  of 
said  one-third  part  of  my  estate  ...  to  her  children  then 
living,"  and  similarly  they  are  directed  in  the  event  of  her 
death  without  issue  living  to  "pay  over  the  principal  of  said 
one-third  part  of  my  estate  ...  to  my  said  sons  .  .  ."  Here 
we  find  no  words  which  might  be  held  to  import  a  direction 
that  the  legal  title  to  real  estate  should  be  conveyed  by  trus- 
tees. The  word  "pay"  is  not  properly  applicable  to  the  con- 
veyance of  real  property  and  a  direction  to  pay  over  such 
property  in  itself  imports  a  direct  devise  to  the  party  or 
parties  who  are,  according  to  the  testator's  intent,  to  receive 
the  property.  {Estate  of  Dunphy,  147  Cal.  101,  [81  Pac. 
315].) 

The  same  may  be  said  of  the  provision  in  subdivision  c  that 
upon  the  death  of  Emma,  the  children  of  her  deceased  chil- 
dren "shall  take"  the  share  which  the  parent  would  have  taken 
if  surviving  "and  the  same  shall  be  divided  between  said 
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children  share  and  share  alike."  Here  is  no  provision  for  a 
conveyance  to  the  children  of  children.  Whatever  may  be 
said  of  a  direction  to  trustees  to  divide  property  among  certain 
persons  or  members  of  a  class  (a  point  to  which  we  shall  revert 
hereafter),  Estate  of  Heywood^  148  CaL  191,  [82  Pac.  758], 
is  a  clear  authority  in  support  of  the  proposition  that  a  mere 
provision  that  property  shall  be  divided,  or  shall  be  divided 
equally  among  certain  persons  amounts  to  a  direct  devise  to 
those  persons  as  tenants  in  common.  And  it  is  equally  beyond 
doubt  that  the  expression  "shall  take"  is  appropriate  and 
sufiScient  to  constitute  a  direct  devise. 

A  further  argument  in  support  of  the  contention  that  the 
beneficiaries  take  by  direct  devise  is  afforded  by  paragraph 
third  of  the  will.  Here  the  testator  provides  that  if  his  son, 
Claus  A.,  shall  not  survive  the  testator  or  his  wife  "then  all 
the  legacies  and  devises  given  to  him  by  this  will  shall  go  to  his 
issue  ..."  A  similar  provision  is  found  with  respect  to 
Rudolph.  Here  the  testator  in  referring  to  each  of  his  sons 
speaks  of  the  "legacies  and  devises  given  by  him  by  this  will." 
On  the  contention  of  the  respondents  no  legacies  or  devises  are 
given  to  either  of  the  sons  by  the  will.  Omitting  any  con- 
sideration of  personal  property,  the  only  devise,  as  they  con- 
strue the  will,  is  one  in  fee  to  the  trustees  and  the  sons  Claus 
A.  and  Rudolph  take  (Civ.  Code,  sec.  863)  no  estate  or  interest 
in  the  property  but  only  a  right  to  enforce  the  performance 
of  the  trust.  To  such  a  right  the  term  devise  is  inapplicable. 
The  testator  in  referring  to  the  legacies  and  devises  given  to 
these  sons  undoubtedly  believed  he  had  given  them  legacies 
and  devises,  and  the  question  being  purely  one  of  intent,  his 
language  must  if  possible  be  given  the  effect  which  he  under- 
stood that  it  would  have.  Furthermore,  it  is  provided  by  the 
subdivision  last  quoted  that  the  legacies  and  devises  given  to 
each  of  these  sons  by  the  will  "shall  go"  to  his  issue.  Here 
again  are  words  of  direct  devise.  So  that  we  find  running 
through  the  entire  will  a  succession  of  varying  phrases  each  of 
which  when  used  in  a  will  has  been  repeatedly  held  to  operate 
as  a  direct  devise  of  a  legal  estate.  The  testator  speaks  of 
property  which  "shall  be  and  become  his  absolutely  and  for- 
ever." He  directs  the  trustees  "to  pay  over  the  principal"  of 
one-third  part  of  the  estate;  he  provides  that  in  a  certain 
event  sach  part  "shall  be  divided"  between  children  and  that 
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children  of  deceased  children  "shall  take"  the  share  which  the 
parent  "would  have  taken";  he  speaks  of  "legacies  and  de- 
vises" given  to  his  sons  "by  this  will"  and  provides  that  such 
legacies  and  devises  shall  "go  to"  certain  persons.  Certainly, 
there  is  far  more  reason  for  saying  that  this  will  indicates  an 
intent  to  make  direct  devises  of  legal  estates  to  the  benefi- 
ciaries than  could  be  found  in  such  cases  as  Estate  of  Heberle, 
153  Cal.  275,  [95  Pac.  41]  and  Estate  of  Peabody,  154  Cal. 
173,  [97  Pac.  184]. 

We  do  not  overlook  the  argument  of  the  respondents  to  the 
effect  that  the  provisions  of  paragraph  third  of  the  will  are 
substitutionary  merely,  and  that  they  give  to  the  issue,  in 
certain  contingencies,  nothing  more  than  the  parent  would 
have  had  under  the  provision  originally  made  for  him.  The 
parent  taking  nothing  because,  as  is  contended,  his  only  claim 
is  under  a  void  trust  to  transfer,  the  issue  occupy  no  better 
position.  The  argument  would  have  considerable  weight  if  it 
were  perfectly  clear,  without  regard  to  the  terms  of  paragraph 
third,  that  no  direct  devise  to  Claus  A.  or  to  Rudolph  was  in- 
tended. But,  as  we  have  shown,  paragraph  "Second"  itself 
contains  several  expressions  which  indicate  an  intent  to  pass 
the  property  directly  from  the  testator  to  the  beneficiaries 
without  the  intervention  of  a  conveyance  by  trustees.  The 
meaning  of  the  original  provision  for  the  two  sons  being  at 
least  doubtful,  the  subsequent  clauses,  even  though  they  be 
substitutionary,  may  be  looked  to  for  the  purpose  of  ascer- 
taining the  intent  of  the  testator  as  disclosed  by  a  comparison 
of  all  the  provisions  of  his  will.  If,  on  the  face  of  the  pre- 
ceding paragraph,  it  is  open  to  question  whether  the  testator 
designed  that  his  sons  should  take  an  estate  independently  of 
any  action  by  the  trustees,  we  may  be  helped  to  a  solution  of 
the  doubt  by  an  examination  of  the  language  in  which  he  has 
cast  his  provision  for  benefits  to  the  issue  of  his  children.  The 
testator,  it  may  be  assumed,  intended  to  provide  a  consistent 
scheme  for  the  distribution  of  his  property.  It  is  hardly  prob- 
able that  he  intended  that  a  son,  surviving  his  mother,  should 
receive  his  share  only  through  a  conveyance  by  trustees,  and 
that  at  the  same  time  he  gave  direct  devises  to  the  issue  of  such 
son,  if  he  should  predecease  his  mother.  The  substitutionary 
clauses,  therefore,  containing,  as  they  do,  language  which  is 
clearly  that  of  direct  devise,  throw  light  upon  the  testamentary 
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plan  as  a  whole,  and  support  the  view  that  direct  devises  are 
given  by  the  preceding  clauses. 

We  conclude,  therefore',  that  the  will,  on  its  proper  con- 
struction purports  to  give  to  Claus  A.,  to  Eudolph,  and  to  the 
issue  of  Emma,  direct  devises.  There  still  remains,  however, 
the  question  of  what  is  devised  to  them.  We  are  thus  brought 
to  a  consideration  of  the  various  questions  arising  out  of  the 
direction  to  the  trustees  to  ''divide  said  estate  into  three  equal 
parts"  etc.  Section  857  of  the  Civil  Code,  in  its  enumeration 
of  the  purposes  for  which  a  trust  of  real  property  may  be 
created,  does  not  include  the  division  or  partition  of  such 
property.  If,  then,  the  meaning  of  this  direction  is  that  the 
trustees  are  either  to  physically  subdivide  the  various  parcels 
of  realty  owned  by  the  testator,  or,  as  the  respondents  claim, 
appraise  the  entire  estate,  real  and  personal,  and  allot  various 
parts  of  it  so  as  to  make  three  shares  of  substantially  equal 
value,  and  if,  as  they  further  claim,  no  interest  is  given 
to  either  Claus  A.,  Rudolph,  or  the  issue  of  Emma  until  the 
share  of  each  has  been  ascertained  by  such  appraisal,  segrega- 
tion, and  allotment,  it  follows,  say  the  respondents,  that  any 
direct  devise  is  of  an  interest  which  is  to  be  ascertaained  and 
brought  into  being  only  as  the  result  of  the  exercise  of  a  pro- 
hibited trust,  and  that  it  cannot  be  effective.  The  prohibited 
trust  to  divide  is,  as  is  argued,  the  very  foundation  and  basis 
of  the  right  of  the  beneficiaries.  Even  if  there  be  a  direct 
devise  of  the  segregated  portions  (which  is,  of  course,  denied 
by  the  respondents)  such  devise  is  effective  only  after  the 
completion  of  the  division  ("to  divide  said  estate  into  three 
equal  parts,  tvJten  one  of  said  parts  shall,"  etc.),  and  is,  both 
as  to  identity  of  subject-matter,  and  time  of  vesting,  abso- 
lutely dependent  upon  the  void  trust. 

On  the  other  hand,  the  position  of  the  appellants  is :  1.  That 
the  direction  to  divide  calls  for  nothing  more  than  a  mere 
theoreticiU  or  imaginary  separation  into  equal  interests  in 
every  item  of  the  property,  creating,  in  effect,  a  tenancy  in 
common,  in  which  view  the  direction  would  impose  upon  the 
trustees  no  powers  other  than  the  law  would  imply;  and  2. 
That  if  an  appraisement  and  allotment  is  called  for,  the  direc- 
tion to  make  it,  whether  a  trust  or  a  mere  power,  and  whether 
invalid  or  valid,  does  not  prevent  the  property  passing  to  the 
ultimate  beneficiaries  by  virtue  of  implied  devises  to  them  of 
undivided  interests  in  remainder. 

CLXII  Cal.— 1» 
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At  the  outset  of  this  inquiry,  it  becomes  important  to  recall 
the  circumstances  under  which  the  testator  executed  his  will. 
As  disclosed  by  the  instrument  itself,  he  was  not  in  the  com- 
plete ownership  of  any  item  of  the  property,  real  or  personal, 
which  was  to  and  did  pass  into  the  possession  and  control  of 
his  executors.     It  was  all  community  property,  in  which  his 
interest  was  only  an  undivided  half,  and  he  undertook  to  dis- 
pose of  this  half,  and  no  more.    A  physical  partition  of  each 
parcel  of  land  would  not,  therefore,  have  been  feasible,  and 
cannot  be  supposed  to  have  been  in  the  contemplation  of  the 
testator.    Yet  such  subdivision,  if  any,  would  seem  to  be  neces- 
sary if  we  are  to  give  full  and  literal  significance  to  the  word 
"equal."    The  estate  is  to  be  divided  into  three  "equal"  parts. 
The  parts  will  not  be  equal  unless  they  are  equal  in  all  re- 
spects— in  quantity,  in  character,  and  in  value.    (See  Richard^ 
son  V.  Morey,  18  Pick.  (Mass.)  181,  188.)     The  respondents, 
however,  limit  the  requirement  to  that  of  equality  in  value, 
and  contend  that  the  trustees  are  to  appraise  the  entire  estate, 
and  divide  the  whole  into  three  separate  portions  which  may 
be  composed  of  entirely  different  constituents,  subject  only 
to  the  condition  that  the  value  of  each  part,  according  to  their 
appraisement,  shall  be  substantially  the  same.    But  this,  if  a 
permissible  interpretation  of  the  language,  is  by  no  means  a 
necessary  one.    And,  since  the  result  of  adopting  it  would  be 
to  destroy  the  testamentary  effort,  we  must  pass  it  by  if  we 
can  find  a  different  meaning,  which,  while  fair  and  reason- 
able, will  allow  validity  to  the  will.    In  the  first  place,  the 
word  "divide,"  in  and  of  itself,  does  not  import  an  actual 
physical  segregation  into  distinct  shares.    It  is,  when  used  in 
such  phrases  as  "to  be  divided  between,"  or  "divided  in  equal 
shares  among"  or  the  like,  very  commonly  used  to  express  an 
intention  to  give  interests  to  persons  as  tenants  in  common. 
It  will  suffice  to  cite  a  few  of  the  many  authorities  that  might 
be  referred  to  in  support  of  this  statement.    {Walker  v.  Bew- 
ing,  8  Pick.  (Mass.)  520;  Emerson  v.  Cutler,  14  Pick.  (Mass.) 
108;    Oriswold  v.  John^son,  5  Conn.  363;    Weir  v.  Tate,  39 
N.  C.  264;  Preem.  Cot.  &  P.,  2d  ed.,  sec.  23  and  cases  cited.) 
It  is  likewise  well  settled  that  such  phrases  as  "equal  parts" 
or  "equal  third  parts"  or  "third  parts"  are  entirely  appro- 
priate  to  indicate  a  tenancy  in  common.     {Arthur  v.  Nelson, 
1  Dem.  (N.  Y.)  337;  Andrews  v.  Boyd,  5  Me.  199.) 
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There  is,  to  be  sure,  a  difference  between  a  mere  provision 
that  property  is  "to  be  divided"  between  certain  persons  (as 
in  the  cases  heretofore  cited),  and  a  direction  that  trustees 
shall  so  divide  it.  The  respondents  cite  cases  which,  as  they 
claim,  support  their  contention  that  the  words  used  in  the 
Spreckels  will  impose  upon  the  trustees  the  active  duty  of 
separating  the  entire  estate  into  three  distinct  portions  of 
equal  appraised  value,  and  to  allot  one  of  these  shares  to 
Clans  A.,  one  to  Rudolph,  and  the  other  to  themselves  as 
trustees  for  Emma  and  those  who  are  to  take  upon  her  death. 
But  we  think  these  authorities,  when  examined,  will  be  found 
to  deal,  in  each  instance,  with  a  form  of  expression  substan- 
tially different  from  that  employed  in  the  Spreckels  will.  In 
Hawiey  v.  James,  16  Wend.  (N.  Y.)  61,  the  will  directed  the 
trustees,  at  a  certain  time,  "to  proceed  to  divide"  the  residue, 
"as  nearly  as  may  be,  into  twelve  equal  parts,"  and  to  "allot 
and  distribute  the  same."  These  were,  besides  the  words  "as 
nearly  as  may  be"  and  the  direction  to  "allot  and  distribute," 
various  other  expressions  showing  that  an  actual  segregation  of 
shares  was  contemplated.  DeKay  v.  Irving,  5  Denio,  (N.  Y.) 
646,  specifically  directed  that  all  the  property  "shall  be  valued 
in  one  united  valuation,  to  be  made  by  appraisers  .  .  .  and ' 
the  aggregate  amount  of  such  valuation  shall  be  divided 
into  five  equal  parts,  and  so  much  of  the  said  aggregate 
estate  as  shall  be  equal  in  value  to  one  of  said  five  parts 
shall  go  to  each  of  my  children  .  .  .  etc."  It  was  further 
directed  that  specific  property  should  be  included  in  cer- 
tain portions.  Certainly  there  could  be  no  doubt  of  what 
the  testator  meant  by  these  elaborate  provisions.  Cooke  v. 
Piatt,  98  N.  Y.  36,  is  somewhat  closer  to  the  case  at  bar,  but 
even  there  the  language  pointed  more  clearly  to  a  physical 
partition  than  that  here  found.  The  will  gave  property  to 
trustees,  in  trust  "to  divide  and  distribute  my  estate,  or  its 
proceeds,  ...  to  and  among  my  four  children  (naming 
them)  in  equal  proportions."  Lord  v.  Comstock,  240  111.  492, 
[88  N.  E.  1012],  is  strongly  relied  on  by  respondents  in  sup- 
port of  their  position  that  the  entire  fee  was  intended  to  be 
vested  in  the  trustees,  and  was  necessary  to  enable  them  to 
make  the  division.  But  there  the  will  plainly  declared  an  in- 
tent that  an  actual  segregation  of  the  estate  into  separate 
parts  should  be  made,  for  it  provided  that  upon  the  death 
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of  one  of  the  life  tenants,  her  share  of  the  income  should  go 
to  her  heirs  "until  one  half  of  the  principal  of  my  estate,  as  it 
shall  then  be,  can  be  made  oyer  to  them,  the  said  trustees 
taking  such  time  as  they  shall  think  best  for  the  interest  of 
all  concerned  in  making  division  of  said  principal."  The  will 
considered  in  Story  v.  Palmer,  46  N.  J.  Eq.,  1,  [18  Atl.  363], 
in  addition  to  provisions  like  those  in  the  will  before  us,  ex- 
pressly gave  power  to  the  executors  to  ''make  all  divisions 
and  partitions  of  my  real  and  personal  estate,  or  the  proceeds 
thereof."  Fischer  v.  Butz,  224  111.  379,  [115  Am.  St.  Rep. 
160,  79  N.  E.  659],  involved  a  will  which  empowered  the 
executors  to  ''sell,  convey,  mortgage  or  partition  any  part  or 
all  of  my  estate  for  the  purpose  of  settlement  thereof,"  a  form 
of  words,  which,  in  connection  with  the  rest  of  the  will,  ex- 
cluded the  idea  that  tenancies  in  common  were  intended. 
GuilbeH  v.  ChiObert,  68  Misc.  Bep.  405,  [124  N.  Y.  Supp. 
564],  was  a  case  in  which  the  devise  was  upon  trust  to  set 
apart  one  half  of  the  residuary  estate,  "as  nearly  as  the  same, 
in  the  judgment  of  my  executors,  can  be  set  apart  or  appor- 
tioned." This  clearly  gave  a  discretionary  power  to  segregate 
specific  property  as  one  half  of  the  residue.  In  Potter  v. 
Eames,  70  Misc.  Rep.  147,  [126  N.  Y.  Supp.  787],  we  again 
find  the  phrase  "as  nearly  as  may  be"  in  connection  with  a 
direction  to  trustees  to  "divide  into  two  equal  separate  parts 
or  portions"  and  the  court  lays  stress  upon  these  words  in 
announcing  its  conclusion.  Manice  v.  Manice,  43  N.  Y.  303, 
is  a  case  strongly  relied  on  by  both  parties,  more  particularly 
with  reference  to  the  question  of  devise  by  implication.  For 
our  present  purpose,  it  will  suffice  to  say  that  the  testator  pro- 
vided an  elaborate  scheme  for  appraisal,  and  a  division  into 
twelve  equal  parts,  of  "the  aggregate  amount  of  such  personal 
and  real  estate."  One  other  case  cited  by  respondents  may  be 
noted.  It  is  Boston  8.  D.  &  T.  Co.  v.  Mixter,  146  Mass.  100, 
[15  N.  E.  141].  The  testator,  by  his  codicil,  gave  one  fourth 
of  his  estate  to  a  trust  company,  the  income  to  be  paid  to  his 
daughter,  and  "at  her  death  I  direct  that  said  estate  so  left 
in  trust  shall  be  divided  among  her  children,  share  and  share 
alike,  giving  to  each  child  .  .  .  one  share."  It  was  held  that 
because  a  division  was  to  be  made,  the  entire  estate  was  in  the 
trustee.  It  will  be  observed  that  the  will  does  not  provide 
that  the  trustee  is  to  make  the  division,  and  it  would  seem, 
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accordingly  that,  under  the  great  weight  of  authority  in- 
cluding one  ease  in  our  own  state,  the  direction  that  the  prop- 
erty should  be  divided  might  well  have  been  held  to  be  a 
direct  grant  of  tenancies  in  common.  {Estate  of  Heytvood, 
148  Cal.  191,  [82  Pac.  758] ;  Potter  v.  Eames,  70  Misc.  Itep. 
147,  [126  N.  Y.  Supp.  787].) 

None  of  these  cases,  then,  is  authority  for  the  proposition 
that  a  mere  direction  to  divide  an  estate  into  three  equal  parts 
imports  a  phjrsical  partition  of  the  property,  or  a  valuation 
and  apportionment  into  heterogenous  shares  of  equal  ap- 
praised value. 

It  may  be  remarked  that  many  New  York  cases  use  expres- 
sions concerning  ''division"  or  "severance''  of  trust  funds  or 
estates  in  a  sense  that  might  be  ipisunderstood  if  due  regard 
were  not  had  to  the  New  York  statute  limiting  restraints  on 
alienation.  The  statute  of  that  state  prohibits  the  creation  of 
a  future  estate  which  may  suspend  the  absolute  power  of 
alienation  for  a  longer  period  than  during  the  continuance  of 
not  more  than  two  lives  in  being  at  the  creation  of  the  estate. 
Where,  therefore,  an  estate  is  devised  for  the  benefit  of  several 
persons  during  their  lives,  it  is  often  essential  to  the  validity 
of  the  disposition  that  the  interest  of  each  be  severed  from  the 
rest,  so  that,  through  considering  such  interest  by  itself,  the 
suspension  of  the  power  of  alienation  shall  not  exceed  the 
duration  of  two  lives.  But  it  is  not  necessary  to  this  end  that 
there  should  be  any  physical  division.  "All  that  is  requisite 
is  that  the  intent  to  have  the  estate  contemplated  as  theoretic- 
ally divided  into  separate  parcels  or  portions  should  appear." 
(Chaplin,  Susp.  of  Power  of  Alien'n,  sec.  217.)  Instances  of 
such  supposed  separation  are  found  in  many  cases  in  which 
there  was  no  direction  to  divide,  but  merely  a  provision  for 
enjoyment  "in  equal  shares,"  or  other  words  indicating  ten- 
ancies in  common.  {Tucker  v.  Bishop,  16.  N.  Y.  402;  Swoage 
v.  Bumham,  17  N.  Y.  561;  Everett  v.  Everett,  29  N.  Y.  39; 
Hoppock  V.  Tucker,  59  N.  Y.  202;  Matter  of  Verplanck,  91  N. 
Y.  439.)  The  court  of  appeals  had  no  difficulty  in  reaching 
the  same  result  where  the  will  expressly  provided  for  a  setting 
apart  of  an  "undivided  one-fourth  part"  of  the  residue.  {Van'- 
derpool  v.  Loew,  112  N.  Y.  167.  [19  N.  E.  481].)  On  the  other 
hand,  where  a  will  devised  an  estate  to  trustees,  in  trust  "to 
divide  my  estate  into  three  equal  shares,  one  to  be  held  in  trust 
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for  each  of  my  children  during  life,  and  after  death  to  be  dis- 
posed of  as  follows  .  .  .  etc.,"  the  court  treats  the  language  as 
similar  in  effect  to  that  used  in  such  cases  as  Tucker  v.  Bishop, 
16  N.  Y.  402;  Savage  v.  Bumham,  17  N.  Y.  561,  and  Hoppock 
V.  Tucker,  59  N.  Y.  202,  citing  these  cases  in  support  of  the 
statement  that  "the  authorities  abundantly  sustain  devises  and 
bequests  in  this  form."  {Moore  v.  Ilegenum,  72  N.  Y.  376.) 
In  the  case  last  cited,  the  form  of  words  was  substantially  the 
same  as  the  part  of  the  Spreckels  will  now  under  consideration. 
If  such  words  called  for  a  physical  segregation  of  the  estate, 
whether  by  partition,  or  by  appraisement  and  allotment  of 
shares  of  equal  value,  the  severability  of  the  trusts  would  have 
been  apparent,  and  the  validity  of  the  disposition  could  have 
been  sustained  on  even  clearer  ground  than  that  applied  to 
cases  where  the  will  directed  a  mere  theoretical  segregation 
into  undivided  interests.  Yet  it  did  not,  apparently,  occur  to 
the  court  that  a  simple  direction  to  "divide  into  three  equal 
shares"  meant  anything  different  from  a  direction  to  hold  for 
beneficiaries  "in  equal  shares." 

Of  the  many  cases  cited  by  learned  counsel  in  their  ex- 
haustive briefs,  we  may  briefly  notice  one  or  two  in  addition 
to  those  already  discussed.  Thompson  v.  Hart,  58  App.  Div. 
439,  [69  N.  Y.  Supp.  223],  is  strongly  relied  on  by  respond- 
ents. But  the  decision,  when  examined  as  a  whole,  seems  to 
bear  more  strongly  against  their  position  than  in  its  favor. 
There  the  devise  was  to  trustees  "1st  in  trust  to  divide  the  same 
into  five  equal  parts  or  shares,  and  to  allot  to  my  children 
.  .  .  each  one  of  said  five  parts  or  shares ;  2nd.  As  to  each  of 
such  parts  or  shares,  to  continue  seised  of  the  same  for  and 
during  the  life  of  the  child  to  whom  such  part  or  share  is 
allotted,  upon  the  trust  ...  to  apply  the  net  income,  etc. 
...  If  such  child  leave  no  lawful  issue  then  surviving,  then 
to  divide,  distribute  and  pay  over  the  said  capital  and  ac- 
cumulations in  equal  portions  to  and  among  the  children  then 
living  of  any  surviving  brothers  or  sisters."  The  provision 
(1st)  to  divide  and  allot  was  given  a  construction  similar  to 
that  for  which  the  respondents  contend  here.  But  of  the  later 
provision  (2nd)  for  the  disposition  of  the  property  upon  the 
death  of  a  child  ("to  divide,  distribute  and  pay  over  in  equal 
shares'*)  a  provision  not  unlike  the  direction  to  divide  in  the 
Spreckels  will,  the  court  says  that  it  must  be  treated  as  a 
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devise  of  remainders  over  to  grand-children,  and  that  it  "gave 
them  estates  in  fee  as  tenants  in  common." 

Eow  V.  Waldron,  98  Mass.  281,  involved  the  construction  of 
a  will  which  devised  property  to  trustees  and  provided  that  the 
property  at  a  certain  time  should  be  conveyed  to  testator's 
children,  the  same  to  be  equally  divided  among  them.  The 
will  did  not  in  terms  provide  that  the  division  was  to  be  made 
by  the  trustees,  although  the  language  was  fairly  open  to  the 
construction  that  this  was  the  intent.  It  was  held  that  the 
duty  of  making  partition  was  not  imposed  on  the  trustees,  but 
that  a  conveyance  to  the  children  in  common,  in  equal  propor- 
tions, would  answer  the  intent  of  the  testator.  Farrow  v. 
Farrow,  12  S.  C.  168,  deals  with  a  will  which  is  somewhat 
similar,  and  declares  a  like  conclusion.  The  following  passage 
from  the  opinion  is  significant :  "It  seems  to  be  thought,  how- 
ever, that  the  division  of  the  property,  after  the  death  of  John, 
is  a  part  of  the  trust.  The  language  of  the  will  does  not  sus- 
tain such  a  view;  but  if  it  did,  then  the  testator  has  himself 
done  the  work  by  saying  'to  be  equally  divided'  and  has  thus 
left  nothing  for  the  trustee  to  do."  It  might  well  be  con- 
ceded that  a  devise  to  trustees,  in  trust  to  divide  the  property 
into  three  equal  parts,  when  one  of  said  parts  shall  be  trans- 
ferred by  said  trustees  to  A,  another  to  B,  and  the  third  to  C, 
is,  in  and  of  itself,  open  to  the  construction  that  a  partition  of 
the  property  into  separate  individual  holdings  is  contemplated. 
This  may,  indeed,  be  the  more  obvious  construction.  But 
when,  as  here,  the  interest  of  the  testator  is  only  an  undivided 
one  half,  and  a  segregation  of  such  interest  into  estates  in 
severalty  is  impossible  without  the  concurrence,  either  volun- 
tarily or  as  the  result  of  a  bill  for  partition,  of  the  owner  or 
owners  of  the  other  undivided  half,  it  becomes  clear  that  this 
could  not  have  been  the  intent  Accordingly,  as  we  have 
already  suggested,  we  find  the  respondents  contending  that  the 
provision  calls,  not  for  a  partition  in  kind,  but  for  an  appraise- 
ment of  the  corpus  of  the  entire  estate,  real  and  personal,  and 
for  an  allotment  of  properties,  selected  by  the  trustees,  to  the 
beneficiaries,  with  no  restraint  on  the  discretion  of  the  trus- 
tees with  respect  to  the  kind,  character,  or  amount  of  property 
that  shall  compose  the  respective  shares  other  than  that  the 
value  of  each  shall  be  the  same.  But  this  is  importing  into  the 
will,  and  that  for  the  purpose  of  destroying  it,  language  which 
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the  testator  did  not  use.  He  directed  his  trustees  to  divide  his 
estate  into  three  equal  parts — ^not  to  divide  it  "as  nearly  as 
may  be,  into  twelve  equal  parts,"  and  "to  allot  and  distribute 
the  same"  (Hawley  v.  James,  16  Wend.  (N.  Y.)  61),  nor  that 
the  trustees  should  make  over  "one  half  of  my  estate,  as  it 
shall  then  be,  taking  such  time  as  they  shall  think  best  for 
making  the  division"  (Lord  v.  Comstock,  240  111.  492,  [88  N. 
B.  1012] )  nor  that  the  property  "shall  be  valued  in  one  united 
valuation  ...  by  appraisers,  and  the  aggregate  amount  of 
such  valuation  shall  be  divided."  {DeKay  v.  Irving,  5  Denio, 
(N.Y.)  646.) 

Furthermore  the  will  does  not  stop  with  a  mere  direction 
that  the  trustees  shall  divide  the  estate  into  three  equal  parts, 
when  one  of  said  parts  shall  be  transferred  to  A,  another  to  B, 
and  the  third  to  G.  After  providing  for  the  passing  of  "one 
of  said  parts"  to  Clans  A.,  the  testator,  in  disposing  of  the  rest 
of  the  property  abandons  the  simple  phrase  "one  of  said  parts" 
and  declares  that  another  of  said  eg^uU  third  parts  shall  be 
transferred  to  Rudolph  and  "the  remaining  equal  third  part" 
shall  be  retained  for  Emma.  The  term  "one  of  said  parts" 
would  be  entirely  apt  to  signijfy  a  segregated  portion  repre- 
senting in  value  a  third  of  the  appraised  value  of  the  whole. 
But  an  "equal  one-third  part"  means,  according  to  the  usual 
understanding,  an  undivided  interest.  There  would  have  been 
no  occasion  for  the  testator  to  recur  to  this  form  of  words  if 
he  had  understood  that  Rudolph  and  the  trustees  for  Emma 
were  to  have  parts  or  shares  which  resulted  from  a  segregation. 
Such  parts  or  shares  would  not,  strictly  speaking,  be  equal 
one-third  parts. 

The  respondents  suggest  the  supposed  absurdity  involved  in 
saying  that  a  direction  that  the  trustees  are  to  "divide"  means 
that  the  process  is  to  result  in  the  interests  being  "undivided." 
But  the  same  criticism  could  be  made  of  every  case  in  which 
a  provision  that  property  shall  be  divided  has  been  held  to 
create  tenancies  in  common.  Where  there  is  a  tenancy  in  com- 
mon, the  interests  of  the  respective  owners,  while  attaching  to 
the  entire  property,  are  separate  and  distinct  from  one  an- 
other. (Chaplin,  Susp.  of  Alien'n,  sec.  180)  In  that  sense  the 
ownership  of  the  property  is  divided,  while  the  physical  prop- 
erty itself  is  not. 

There  are  further  reasons  against  the  construction  that  the 
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trustees  were  to  appraise  the  entire  estate,  separate  the  same 
into  distinct  shares  of  equal  value,  and  allot  such  shares  to 
or  for  the  respective  beneficiaries.  In  any  case  such  a  valua- 
tion and  separation  would  require  some  time,  and  where,  as 
here,  a  vast  and  complex  estate  was  involved,  a  considerable 
time  would  necessarily  be  consumed.  Now,  on  the  contention 
that  during  this  period  the  entire  fee  was  in  the  trustees,  and 
that  until  the  completion  of  the  valuation,  segregation,  and 
allotment  (or,  as  the  respondents  assert,  until  a  conveyance) 
nothing  would  vest  in  the  beneficiaries,  some  very  peculiar 
results  would  follow.  In  the  first  place,  the  substitutionary 
provisions  contained  in  paragraph  '"Third"  take  effect  in  the 
event  of  the  death  of  Clans  A.  or  Rudolph,  respectively,  before 
the  death  of  the  testator's  widow.  There  is  no  provision  for 
the  issue  of  either  if  he  dies  after  his  mother  and  before  the 
completion  of  the  separation  into  shares.  In  case  of  such 
death  the  will  would,  therefore,  on  respondent's  construction, 
fail  to  dispose  of  the  one  third  which  would  have  gone  to  the 
son  so  dying.  His  estate  does  not  take,  because  no  interest 
has  vested  in  him.  His  issue  do  not  take,  because  the  con- 
tingency upon  which  they  were  to  take  has  not  occurred.  So 
there  would  be  an  intestacy  as  to  this  portion  of  the  estate — ^a 
result  which  is  to  be  avoided  if  possible. 

Again,  on  this  construction,  there  is  no  provision  for  the 
payment  of  income  to  the  testator's  daughter  pending  the  ap- 
praisal and  division  into  shares — ^a  result  which  can  hardly 
be  supposed  to  have  been  in  accordance  with  the  testator's 
intent. 

It  seems  probable,  therefore,  that  the  testator  contemplated 
that  the  division  of  his  estate,  the  receipt  of  two  thirds  thereof 
by  his  sons  Clans  A.  and  Rudolph,  and  the  commencement  of 
his  daughter's  receipt  of  the  income  of  one  third,  should  all 
coincide  at  one  moment  of  time — that  of  the  death  of  his  wife. 
This  could  occur  only  if  the  direction  for  a  division  into  three 
equal  parts  were  intended  to  accomplish  merely  a  creation  of 
equal  one-third  interests  in  the  entire  estate  and  every  part 
thereof — that  is  to  say,  tenancies  in  common. 

On  this  interpretation,  which  appears  to  us,  in  view  of  the 
scope  of  the  entire  will,  to  be,  at  the  least,  as  consistent  with 
the  language  used  as  is  the  interpretation  of  respondents,  there 
can  be  no  objection,  under  sections  847  and  857  of  the  Civil 
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Code,  to  the  validity  of  the  dispositions  made.  The  estate  is 
devised  to  trustees  in  trust  to  pay  the  income  to  the  wife  for 
life  (Civ.  Code,  sec.  857,  subd.  3) ;  upon  her  death  one  third 
of  the  estate  is  devised  to  Clans  A.,  or,  if  he  be  not  then  living, 
to  his  issue ;  another  third  to  Rudolph  or  his  issue,  the  remain- 
ing third  rests  with  the  trustees  upon  the  valid  trust  to  pay 
the  income  to  Mrs.  Ferris  during  her  life,  and  upon  her  death, 
this  third  goes,  by  virtue  of  the  terms  of  the  will  itself,  to  her 
children  and  grandchildren,  or  to  Clans  A.  and  Rudolph.  The 
trustees,  under  the  familiar  rule,  take  only  such  estate  as  is 
"commensurate  with  the  necessities"  of  their  office.  {Morffew 
V.  San  Francisco  <&  8.  B.  R.  Co.,  107  Cal.  495,  [40  Pac.  810].) 
A  fee  in  them  was  not  required  for  the  performance  of  the 
duties  imposed  upon  them  by  the  provisions  which  we  have 
considered.  All  that  they  required  was  an  estate  in  the  entire 
property  for  the  life  of  Mrs.  Spreckels,  and  a  further  estate 
in  one  third  for  the  life  of  Mrs.  Ferris.  The  powers  of  invest- 
ment and  reinvestment  given  by  the  fifth  paragraph  of  the 
will,  and  the  power  of  sale,  given  to  the  executors  and  trustees 
by  the  sixth  paragraph,  being  purely  discretionary,  do  not 
make  it  necessary  that  the  trustees  should  be  invested  with 
the  fee.  {Morffew  v.  San  Francisco  dt  S.  R.  R.  Co.,  107  Cal. 
587,  [40  Pac.  810].) 

If  these  views  be  correct,  the  direction  to  the  trustees  to  di- 
vide the  estate  (i.  e.,  into  interests  held  in  common)  and  to  as- 
sign, transfer,  set  over,  and  deliver,  imposed  upon  them  merely 
the  obligation  which  would  rest  upon  any  trustee,  at  the  ter- 
mination of  his  trust,  with  respect  to  property  which  then 
passed  in  undivided  interests  to  two  or  more  persons.  It  would 
be  his  duty  to  deliver  such  property  to  the  parties  entitled 
(Estate  of  Dwnphy,  147  Cal.  99,  [81  Pac.  317]),  and  to  that 
end  to  make  such  division  as  is  involved  in  the  act  of  turning 
over  an  undivided  share.  Such  duties  being  implied,  they  may 
be  conferred  by  the  testator  without  violation  of  the  provisions 
of  sections  847  and  857  of  the  Civil  Code  {Estate  of  Heywood, 
148  Cal.  191,  [82  Pac.  758].) 

It  is  of  no  consequence,  in  this  inquiry,  whether  the  interest 
given  to  the  issue  of  Mrs.  Ferris  is,  prior  to  her  death,  vested 
or  contingent.  Nor  need  we  undertake  to  define,  in  technical 
terms,  the  nature  of  the  interest  of  any  beneficiary.  It  is 
sufficient  to  say  that  all  such  interests  are  directly  devised  by 
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the  terms  of  the  will,  and  that  such  of  them  as  did  not  vest  at 
the  death  of  the  testator,  have  vested  at  the  widow's  death,  or 
will  necessarily  vest  at  the  death  of  the  daughter. 

The  construction  which  we  have  put  upon  the  will  makes  it 
unnecessary  to  consider  the  soundness  of  appellants'  conten- 
tion that,  even  if  the  direction  to  divide  be  construed  ns  re- 
spondents would  have  it,  the  will  nevertheless  contains  direct 
devises  by  implication  to  £he  persona  intended  by  the  testator 
to  be  his  ultimate  beneficiaries. 

Having  reached  the  conclusion  that  valid  dispositions  of  the 
realty  are  made,  there  is  no  occasion  to  examine  the  point  that 
the  supposed  invalidity  of  the  trust  with  respect  to  the  realty 
carries  with  it,  as  a  part  of  a  single  scheme,  the  failure  of  the 
provisions,  in  so  far  as  they  affect  personal  property. 

Nor  need  we  give  extended  consideration  to  the  contention 
that  the  power  of  alienation  is  suspended  beyond  permissible 
limits.  The  argument  is  based  on  the  construction  that  the 
estate  is,  after  the  death  of  the  widow,  vested  in  the  trustees 
for  the  purposes  of  division  and  transfer  during  a  term  not 
measured  by  lives  in  being.  No  further  answer  is  required 
than  to  repeat  that  as  we  read  and  understand  the  will,  it  does 
not  give  the  estate  to  the  trustees  during  any  such  term.  Of 
course,  if  direct  devises,  vesting  at  the  death  of  Mrs.  Spreck- 
els,  or  of  Mrs.  Ferris,  are  given  to  all  of  the  ultimate  benefi- 
ciaries, the  fact  that  among  the  takers  there  may  be  a  child 
en  ventre  sa  mere  does  not,  as  the  respondents  concede,  effect 
an  undue  suspension  of  the  power  of  alienation. 

It  follows  that  the  will  created  valid  estates  in  the  trustees 
and  that  the  demurrers  to  their  amended  petition  should  have 
been  overruled. 

The  judgment  appealed  from  is  reversed. 

Shaw,  J.,  Angellottiy  J.,  Lorigan,  J.,  and  Melvin,  J.,  con- 
curred. 

Behearing  denied. 
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[L.  A.  No.  2726.    In  Bank.^April  11,  1912.} 

COUNTY  OP  SAN  LUIS  OBISPO,  Appellant,  v.  P.  H. 
MURPHT,  as  Auditor  of  the  County  of  San  Luis  Obiapo, 
Respondent. 

Public  Offioxbb — ^Paticent  of  Pbemiuic  of  Bond  Fubitished  by  Subett 
Company— Act  of  Mabch  25,  1903,  Is  Constitutional.— The  act 
of  Mareh  25,  1903  (Stats.  1903,  p.  476),  providing  for  the  parent 
by  the  state,  or  county,  or  cities,  or  cities  and  counties,  of  the 
premium  or  charge  on  official  bonds  of  all  statte  officers  (except 
notaries  public),  and  all  county,  city,  or  city  and  county  officers, 
when  given  by  surety  companies,  is  constitutionaL 

Id.—- What  Cobpobations  Abb  Subbty  Companies.— The  term  ''surety 
companies"  as  used  in  that  act,  was  intended  to  include  any  cor- 
poration organised  for  the  purpose  of  carrying  on  the  business  of 
becoming  a  surety  on  bonds  and  undertakings,  which  by  sections 
1056  and  1057  of  the  Code  of  Civil  Procedure  and  subdivision  4  of 
section  955  of  the  Political  Code,  is  authorized  to  become  the  sole 
surety  on  any  undertaking  or  bond  required  by  any  law  of  this  state, 
and  may  be  accepted  as  such  by  the  approved  authority  in  lieu  of  a 
bond  with  natural  persons  as  sureties. 

Id. — Constitutional  Law— Inhibitions  of  Constitution  not  Violated. 
— That  act  is  not  violative  either  of  section  11  of  article  I  of  the 
constitution,  requiring  all  laws  of  a  general  nature  to  have  a  uni- 
form operation;  or  of  section  21  of  article  II,  prohibiting  the  grant- 
ing to  any  citizen  or  class  of  citizens  of  privileges  or  immunities 
which,  upon  the  same  terms,  shall  not  be  granted  to  all  citizens;  or 
of  subdivision  9  of  section  25  of  article  lY,  prohibiting  local  or 
special  laws  for  the  regulation  of  county  and  township  business. 

Id. — DiSCBIMINATION  NOT  TO  BB  ASSUMED— <}B0UND8  FOB  CLASSIFICA- 
TION.— It  is  not  to  be  assumed,  for  the  purpose  of  nullifying  the  act, 
that  there  was  any  intention  to  discriminate  in  favor  of  surety  com- 
panies as  against  personal  sureties,  or  in  favor  of  certain  officers  as 
against  others.  If  a  reasonable  ground  for  the  conclusion  of  the 
legislature  confining  the  operation  of  the  act  to  bonds  given  by  surety 
companies  can  be  conceived,  the  courts  must  assume  that  the  legis- 
lature acted  on  that  ground,  and  consequently,  that  the  classification 
made  by  it  was  authorized  by  the  constitution. 

Id. — Encoubaoement  of  Qivino  Bonds  by  Subety  Companies. — The  act 
may  reasonably  be  construed  as  one  designed  to  encourage  the  giving 
by  the  officers  to  whom  it  is  applicable  of  surety  company  bonds, 
rather  than  personal  surety  bonds,  upon  the  theory  that  the  public 
interests  will  be  better  protected  by  such  bonds.  So  construed,  there 
is  nothing  in  the  foregoing  constitutional  provisions  that  makes  the 
act  void  because  it  is  applicable  only  to  the  premiums  and  charges  on 
bonds  furnished  by  surety  companies. 
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Il>. — Pbkmium  Made  a  Pxtbuo  Chabob.— The  aet  may  also  be  reasonably 
eonstrned  as  one  designed  to  make  the  cost  of  an  official  bond  to  the 
officer  furnishing  it,  a  public  charge.  The  legislature  may  have 
reasonably  concluded  that  the  cases  where  a  charge  is  made  by  a 
personal  surety  on  an  official  bond  are  so  inappreciable  and  few  in 
number  that,  in  reality,  the  surety  corporation  bonds  "compose  th9 
entire  class"  as  to  which  there  is  a  premium  or  charge  for  the  risk 
assumed  by  the  surety,  and  such  a  condusion  would  warrant  the 
limitation  of  the  provisions  of  the  act  to  such  bond. 
♦  Id.— Act  IjIMITed  to  All  or  Curtain  Kind  of  Officsbs. — The  legislature 
had  the  power  to  limit  the  operation  of  the  act  to  the  bonds  of  all 
officers  of  the  classes  designated  therein,  and  the  fact  that  it  fails 
to  include  other  kinds  oi  officers,  such  as  justices  of  the  peace  and 
constables,  does  not  render  the  aet  violative  of  such  constitutional 
inhibitions. 

Id. — DiSTiNCTioNB  ExiBTiNO  AS  TO  Otheb  Officebs.— Such  distinctions 
exist  as  to  notaries  public,  who  are  state  officers,  and  the  officers 
of  districts  organized  within  the  various  counties  for  special  pur- 
poses, as  warrant  their  exclusion  from  the  act. 

Id. — Officsbs  Whosb  Compensation  Is  Fixed  by  Constitution — Cities 
Oboanized  undeb  Fbebholdebs'  Chabteb..— The  fact  that  the  act 
m%j  not  be  operative  as  to  state  officers  whose  compensation  is 
fixed  by  constitutional  provision,  or  to  cities  organized  and  existing 
under  freeholders'  charters,  does  not  affect  the  question  of  the 
validity  of  the  act. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County.    E.  P.  TJnangst,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Albert  Nelson,  District  Attorney,  for  Appellant. 

C.  P.  Eaetzel,  and  Paul  M.  Gregg,  for  Respondent 

ANGELLOTTI,  J.— This  is  an  action  by  the  county  of  San 
Luis  Obispo,  by  its  district  attorney,  to  obtain  a  decree  re- 
straining and  enjoining  the  auditor  from  allowing  and  audit- 
ing as  a  county  charge  a  demand  of  the  Aetna  Indemnity 
Company,  a  surety  company,  for  twenty  dollars,  the  amount 
of  the  premium  for  the  year  1910  on  the  official  bond  of  the 
county  recorder  of  said  county,  which  demand  had  been 
allowed  and  approved  by  the  board  of  supervisors  thereof. 
Defendant's  demurrer  to  the  complaint  was  sustained,  and, 
plaintiff  having  failed  to  amend,  judgment  went  for  defend- 
ant.   This  is  an  appeal  by  plaintiff  from  such  judgment.    The 
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only  question  presented  by  this  appeal  is  whether  an  act  of 
the  legislature  entitled :  "An  act  to  provide  for  the  payment 
by  the  state  or  counties,  or  cities,  or  cities  and  counties,  of  the 
premium  or  charge  on  oflScial  bonds  when  given  by  surety  com- 
panies," approved  March  25, 1903  (Stats.  1903,  p.  476),  is  con- 
stitutional. 

The  act  simply  provides  that,  "The  premium  or  charge  for 
bonds  given  by  surety  companies  for  state  officials,  county 
officials,  city  officials,  or  city  and  county  officials,  shall  be  paid 
by  the  state,  county,  city,  or  city  and  county  respectively; 
provided,  however,  that  no  premium  or  charge  shall  exceed 
one  half  of  one  per  cent  per  annum  on  the  amount  of  such 
bond;  and  provided  further,  that  this  act  shall  not  apply  to 
notaries  public."  No  question  is  suggested  herein  of  any 
violation  of  provisions  of  the  constitution  prohibiting  the  in- 
crease of  the  compensation  of  officers  after  their  election  or 
during  their  term  of  office,  for  the  reason  that  the  act  in 
question  became  a  law  long  prior  to  the  election  of  a  county 
recorder  for  the  term  that  included  the  year  1910. 

Our  constitution  provides  as  follows :  "All  laws  of  a  general 
nature  shall  have  a  uniform  operation"  (art.  I,  sec.  11) ; 
"Nor  shall  any  citizen,  or  class  of  citizens,  be  granted  priv- 
ileges or  immunities  which,  upon  the  same  terms  shall  not  be 
granted  to  all  citizens"  (art.  I,  sec.  21) ;  "The  legislature  shall 
not  pass  local  or  special  laws  in  any  of  the  following  enumer- 
ated cases,  that  is  to  say :  .  .  .  Ninth — ^Regulating  county  and 
township  business"  (art.  IV,  sec.  25,  subd.  9).  It  is  claimed 
that  the  act  in  question  is  violative  of  one  or  more  of  these 
provisions. 

No  claim  is  made  that  the  legislature  has  not  the  power  to 
make  the  cost  or  charge  to  a  public  officer  of  the  official  bond 
required  by  law  to  be  given  by  him  a  public  charge,  and  we 
know  of  no  ground  upon  which  it  may  properly  be  held  that 
such  power  does  not  exist  as  to  those  officers  as  to  whom  the 
legislature  has  the  power  to  fix  the  compensation,  or  provide 
for  such  fixing,  as  in  the  case  of  cities  and  towns  operating 
under  the  general  Municipal  Corporation  Act. 

The  term  "surety  companies"  in  said  act  was  intended,  of 
course,  to  include  any  corporation  organized  for  the  purpose 
of  carrying  on  the  business  of  becoming  a  surety  on  bonds  and 
undertakings,  which  by  sections  1056  and  1057  of  the  Code  of 
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Civil  Procedure,  and  subdivision  4  of  section  955  of  the 
Political  Code,  is  authorized  to  become  the  sole  surety  on  any 
undertaking  or  bond  required  by  any  law  of  this  state,  and 
may  be  accepted  as  such  by  the  approving  authority  in  lieu  of 
a  bond  with  natural  persons  as  sureties. 

Under  certain  provisions  of  our  Political  Code,  as  they  have 
existed  from  the  adoption  of  our  codes  in  1872,  a  public  oflScer 
may  give  a  bond  signed  by  natural  persons,  possessing  certain 
qualifications,  as  sureties.  (Pol.  Code,  sees.  954  and  955.) 
We  thus  have  two  classes  of  official  bonds  with  respect  to  the 
character  of  the  sureties,  and  a  bond  of  either  class  presented 
by  the  officer,  if  it  conforms  to  the  requirements  of  the  law  in 
other  regards,  must  be  accepted.  Except  as  affected  by  the 
act  under  consideration,  the  two  classes  of  bonds  thus  autho- 
rized are  equally  credited,  either  satisfying  the  law. 

In  view  of  the  well-settled  presumptions  that  must  be  recog- 
nized in  favor  of  the  validity  of  an  act  of  the  legislature,  we 
are  of  the  opinion  that  this  act  cannot  properly  be  held  to  be 
violative  of  any  of  the  constitutional  provisions  referred  to. 
It  is  not  to  be  assumed,  for  the  purpose  of  nullifying  the  act, 
that  there  was  any  intention  to  discriminate  in  favor  of  surety 
companies  as  against  personal  sureties,  or  in  favor  of  certain 
officers  as  against  others.  If  a  reasonable  ground  for  the  con- 
clusion of  the  legislature  confining  the  operation  of  the  act 
to  bonds  given  by  surety  companies  can  be  conceived,  we  must 
assume  that  the  legislature  acted  on  that  ground,  and  conse- 
quently, that  the  classification  made  by  it  was  authorized  by 
the  constitution.    Two  such  grounds  may  readily  be  stated. 

The  act  may  reasonably  be  construed  as  one  designed  to 
encourage  the  giving  by  the  officers  to  whom  it  is  applicable 
of  surety  company  bonds,  rather  than  personal  surety  bonds, 
upon  the  theory  that  the  public  interests  will  be  better  pro- 
tected by  such  bonds.  While  both  classes  of  bonds  were  prior 
to  the  passage  of  the  act  equally  credited,  and  while  either 
must  still  be  accepted  when  presented  by  a  public  officer,  when 
we  take  into  consideration  the  provisions  of  our  law  relating 
to  the  conditions  and  official  supervision  under  which  surety 
companies  may  transact  business,  it  cannot  fairly  be  said  that 
the  legislature  may  not  reasonably  have  concluded  that,  while 
the  personal  surety  bond  may  still  be  used  at  the  option  of 
an  officer,  the  surety  company  bond  is  a  better  and  safer  bond 
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BO  far  as  the  public  interests  are  concerned,  and  the  giving  of 
such  bonds  should  be  encouraged.  Such  companies  being  en- 
gaged in  the  business  of  furnishing  security  for  a  considera- 
tion, and  an  officer  furnishing  such  a  bond  being  necessarily 
compelled  to  pay  a  premium  or  charge  therefor  (if  th%  same  is 
not  a  public 'charge),  while  no  premium  or  charge  is  ordinarily 
involved  in  the  matter  of  obtaining  personal  sureties,  mani- 
festly the  giving  of  such  bonds  in  lieu  of  the  personal  surety 
bonds  would  be  much  increased  by  an  act  making  such 
premium  or  charge  a  public  charge.  Under  this  construction, 
the  legislature  practically  says  to  the  officer:  While  we  do 
not  refuse  to  accept  a  personal  surety  bond  from  you,  we  be- 
lieve a  surety  company  bond  better  and  safer  for  the  public 
interests,  and  therefore  prefer  such  a  bond.  If  you  will  give 
such  a  bond,  the  premium  charged  therefor  by  the  surety 
company,  not  exceeding  a  certain  rate,  will  be  paid  from  the 
public  treasury,  thus  saving  you  from  the  additional  expense 
that  would  otherwise  be  imposed  upon  you  by  reason  of  giving 
a  surety  company  bond  instead  of  a  personal  surety  bond. 
No  reason  is  apparent  to  us  why  the  legislature  has  not  the 
power  to  so  declare,  and  if  this  be  so,  there  is  nothing  in  the 
constitutional  provisions  above  referred  to  that  makes  the  act 
void  because  it  is  applicable  only  to  the  premiums  and  charges 
on  bonds  furnished  by  "surety  companies." 

The  act  may  also  be  reasonably  construed  as  one  designed 
to  make  the  cost  of  an  official  bond  to  the  officer  furnishing  it, 
a  public  charge,  in  the  same  way  that  the  act  of  March  20, 
1905  (Stats.  1905,  p.  477),  makes  the  cost  of  his  bond  to  an 
executor,  administrator,  etc.,  a  lawful  expense  in  the  execution 
of  his  trust  for  which  he  is  to  be  allowed  credit  in  his  accounts. 
In  the  latter  act  it  is  true  that  there  is  no  express  limitation 
in  respect  to  the  character  of  the  sureties,  while  under  the  act 
here  involved,  the  premium  or  charge  collected  from  the  officer 
as  a  consideration  by  a  personal  surety  would  not  be  a  public 
charge.  It  is  a  matter  of  Qommon  knowledge,  however,  that 
the  only  persons  really  engaged  in  the  business  of  becoming 
surety  on  bonds  for  a  consideration,  and  especially  on  official 
bonds,  are  the  corporations  authorized  by  our  statutes  to  en- 
gage in  such  business  under  such  limitations  and  restrictions 
as  are  imposed  by  law,  and  that  it  is  only  as  to  a  bond  given 
by  such  a  corporation  that  there  is  ordinarily  any  premium  or 
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charge  for  the  risk  assumed  by  the  surety.  While  perhaps 
an  isolated  case  may  be  found  of  an  officer  being  compelled  to 
give  to  a  natural  person  some  pecuniary  consideration  for  his 
service  in  becoming  a  surety  on  his  official  bond,  we  know 
that  such  cases  are  extremely  rare,  and  that  in  almost  every 
case  a  personal  surety  becomes  such  as  a  matter  of 'favor  to  the 
officer,  and  without  any  charge  whatever.  The  legislature 
may  have  reasonably  concluded  that  the  cases  in  which  a 
charge  is  made  by  a  personal  surety  on  an  official  bond  are  so 
inappreciable  and  insignificant  in  number  that,  in  reality,  the 
surety  corporation  bonds  "compose  the  entire  class"  as  to, 
which  there  is  a  premium  or  charge  for  the  risk  assumed  by  the 
surety,  and  such  a  conclusion  would  warrant  the  limitation 
of  the  provisions  of  the  act  to  such  bond.  (See  In  re  Spencer, 
149  Cal.  401,  [117  Am.  St.  Rep.  137,  9  Ann.  Cas.  1105,  86  Pac. 
896].) 

The  act  does  not  apply,  in  express  terms,  to  bonds  given  by 
township  officers  (unless  the  term  "county  officers"  may  be 
read  to  include  township  officers,  a  question  which  we  do  not 
decide)',  being  limited  to  "state  officials,"  "county  officials," 
"city  officials,"  and  "city  and  county  officials,"  and  expressly 
excepts  notaries  public.  Nor  does  it  expressly  include  district 
officers,  such  as  the  officers  of  a  school  district,  sanitary  dis- 
trict, etc.  There  is,  however,  no  discrimination  therein  as 
between  officers  of  any  particular  character.  By  its  terms  it 
includes  all  state  officers  (except  notaries  public,  to  whom 
we  shall  refer  later),  aU  county  officers,  all  city  officers,  and  aU 
city  and  county  officers,  and  we  are  of  the  opinion  that,  as  to  an 
act  of  this  character,  nothing  further  is  essential,  so  far  as  the 
constitutional  provision  involved  is  concerned.  The  power  of 
the  legislature  to  prescribe  the  respective  duties  of  the  various 
classes  of  county,  township,  and  municipal  officers,  and  to 
regulate  their  compensation,  cannot  be  doubted  (Const.,  art. 
XI,  sec.  5).  We  do  not  see  how  any  provision  applicable  to 
all  officers  of  a  particular  claj»,  such  as  county  clerks  or 
sheriffs,  etc.,  going  to  the  question  of  the  compensation,  or  the 
character  or  manner  of  qualification  (including  bonds),  can 
reasonably  be  held  to  be  inhibited  by  such  provisions.  For 
instance,  it  would  not  be  doubted  that  the  legislature  might 
require  an  official  bond  to  be  given  by  members  of  certain 
classes  of  such  officials,  without  requiring  such  a  bond  of  mem- 
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bers  of  other  classes.  It  might  dispense  altogether  with  the 
requirement  that  justices  of  the  peace  and  constables  (the 
officers  provided  by  law  for  townships)  give  any  official  bond. 
Requiring  a  bond  from  them,  it  might  require  a  bond  of  a 
different  character  from  that  required  of  other  officials,  or 
might  make  different  regulations  as  to  sureties  from  those 
made  as  to  other  officers.  The  difference  in  the  character  of 
the  respective  officers  and  the  duties  to  be  performed  furnish 
such  a  basis  for  different  regulation  as  to  render  it  impossible 
for  a  court  to  say  that  there  was  not  reasonable  ground  for 
the  action  of  the  legislature  in  this  regard.  As  long  as  such 
an  act  applies  equally  to  all  of  a  particular  class  of  such 
county,  township,  or  municipal  officers,  it  would  seem,  so  far 
as  the  courts  are  concerned,  to  apply  to  all  who  stand  in  the 
same  relation  to  it,  and,  consequently,  to  be  a  general  law. 
We,  therefore,  are  unable  to  see  that  the  failure  to  include 
bonds  given  by  justices  df  the  peace  and  constables  among 
those  on  which  the  premium  or  charge  is  a  public  charge, 
renders  the  act  violative  of  any  of  the  constitutional  pro- 
visions referred  to.  As  to  notaries  public,  who  are  state 
officers,  and  the  officers  of  districts  organized  within  the  vari> 
ous  counties  for  special  purposes,  such  as  school  districts, 
sanitary  districts,  irrigation  districts,  etc.,  it  is  obvious,  in 
view  of  what  we  have  said,  that  such  distinctions  exist  as  would 
warrant  their  exclusion  from  an  act  of  this  character. 

It  may  be  doubted  whether  the  act  here  involved  has  any 
force  as  to  state  officers  whose  compensation  is  fixed  by  con- 
stitutional provision,  but  as  to  this  we  do  not  decide.  It  would 
seem,  too,  that  it  cannot  have  any  force  as  to  the  officers  of  a 
city  or  city  and  county,  organized  and  operating  imder  a  free- 
holders' charter.  But  these  considerations  do  not  affect  the 
question  of  the  validity  of  the  act.  There  are  many  instances 
of  general  laws  applicable  to  cities  which  are  not  operative 
in  cities  organized  and  existing  under  freeholders'  charters, 
by  reason  of  the  fact  that  under  certain  provisions  of  the 
constitution  the  regulation  of  the  matters  covered  by  such 
acts  is  controlled  by  the  provisions  of  the  freeholders'  charter. 
The  validity  of  such  laws  has  never  been  doubted.  It  is 
sufficient  for  all  purposes  that  such  acts  are  operative  as  to 
all  cities  as  to  which  the  legislature  has  control  in  regard  to 
the  matters  embraced  therein.    And  the  same  is  true  as  to  the 
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matter  of  the  state  officers  whose  compensation  is  fixed  by  the 
constitution.  It  is  sufficient  if  the  act  is  operative  as  to  the 
state  officers  of  any  proper  class  over  which  the  legislature  has 
control  in  reference  to  the  matters  embraced  therein. 

Whatever  may  be  our  views  as  to  the  policy  of  the  legisla- 
tion here  involved,  we  are  unable  to  see  that  it  is  violative  of 
any  provision  of  our  constitution,  . 

The  judgment  is  affirmed.  / 

Sloss,  J.,  Shaw,  J.,  Henshaw,  J.,  and  Melvin  J.,  concurred. 
Beatty,  C.  J.,  concurred  in  the  judgment. 


[Sac.  No.  1957.    Department  One. — April  30,  1912.] 

In  the  Matter  of  the  Estate  of  D.  H.  LOVELAND,  Deceased. 
EDNA  E.  BENJAMIN,  LETA  FKANKLIN  and  MARY 
A.  CORSON,  Contestants  and  Respondents,  v.  L.  C. 
BOGLIOLIO,  ANNA  BOGLIOLIO  and  LAW  T. 
FREITAS,  Appellants. 

Will — Incompetency  of  Testato* — Findings — Evidence. — ^Tn  a  con- 
test of  a  will  on  the  ground  of  the  alleged  mental  incompetency  of  the 
testator,  the  findings  of  the  court  to  the  effect  that  the  testator  wu 
not  mentally  competent  to  make  a  will  are  held  to  be  sastained  by 
the  evidence. 

Id. — Adjudication  of  Incompetency  in  Prior  Guardianship  Procked- 
iNGS — Evidence  of  Unchanged  Mental  Condition. — ^An  adjudica- 
tion of  a  testator's  incompetency,  made  in  a  proceeding  for  the  ap- 
pointment of  a  guardian  of  his  person  and  estate  cloven  days  after 
the  execution  of  his  will,  while  not  conclusive  in  a  contest  of  the  will, 
as  to  his  incompetency  at  the  time  of  its  execution,  is  proper  evidence 
to  be  considered  on  the  issue  of  want  of  testamentary  capacity  at  the 
time  of  the  adjudication,  and,  in  connection  with  testimony  tending 
to  show  that  his  mental  condition  had  not  changed  during  the  interim, 
is  admissible  on  the  issue  of  capacity  at  the  time  the  will  was  made. 

Id. — Contest  of  Will — Trial  on  Theory  That  Incompetency  Is  in 
Issue — Refusal  to  Allow  Amended  Answer  to  Contest. — In  a 
contest  of  a  will  on  the  ground  of  the  alleged  incompetency  of  the 
testator,  the  refusal  of  the  court,  after  the  case  had  been  submitted 
and  decided,  to  allow  the  proponents  to  file  an  amended  answer  to  the 
contest  to  cure  a  supposed  defect  in  the  original  answer  in  its  denials 
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of  tbe  allegations  of  incapacity,  is  immaterial|  where  the  caae  was 
tried  on  tbe  theory  that  the  eompetenej  of  the  testator  was  in  issue, 
and  the  court  found  upoa  that  question  as  one  of  faet. 

Jo. — Witness  Having  Bbiet  Ac<J0aintancb  with  Testator— Rejection 
Of  Evidence  Immatekiau — In  such  a  contest,  in  which  the  finding 
of  the  court  that  the  testator  was  incompetent  is  sustained  by  the 
evidence,  the  refusal  to  permit  a  witness  for  the  proponent,  who  had 
only  known  the  testator  for  a  period  of  ten  or  twelve  days,  to  testify 
as  an  "intimate  acquaintance"  to  her  opinion  regarding  his  mental 
sanity,  will  not  justify  a  reversal. 

Id. — Sanitt  at  Time  Peioe  to  Peuod  Attacked  bt  Contestants. — In 
such  a  contest  it  was  proper  for  the  court  to  refuse  to  permit  the 
proponents  to  establish  the  fact  of  the  testator^s  sanity  at  a  date 
three  years  prior  to  the  time  when  his  competency  was  attacked  by 
the  contestants.  In  the  absence  of  evidence  to  the  contrary,  his 
sanity  during  such  prior  period  was  presumed,  and  the  proponents 
had  the  benefit  of  the  presumption. 

Id.— Testimony  or  Appeakance  as  to  Physical  and  Mental  Condi- 
tions^— It  was  also  proper  to  permit  a  witness  to  testify  to  his 
observation  of  the  testator's  "appearance"  with  reference  to  physical 
and  mental  conditions.    Such  testimony  is  not  opinion  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  refusing  to  admit  a  will  to  probate  and  from 
an  order  refusing  a  new  trial.    J.  A.  Plummer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Law  T.  Freitas,  H.  I.  Stafford,  and  Stafford  &  Stafford,  for 
Appellants. 

Budd  ft  Van  Vranken,  and  B.  C.  Minor,  for  Respondents. 

SLOSS,  J.— D.  H.  Loveland  died  on  September  15,  1910,  in 
the  county  of  San  Joaquin.  On  October  10,  1910,  there  was 
filed  in  the  superior  court  of  said  county  a  paper  purporting 
to  be  the  last  will  of  said  decedent,  together  with  a  petition 
for  its  admission  to  probate.  By  this  document  the  decedent 
undertook  to  give  the  residue  of  his  estate,  comprising  the 
bulk  thereof,  to  L.  C.  Bogliolio  and  his'  wife  Mrs.  Anna 
Bogliolio,  who  were  in  no  way  related  to  him,  and  appointed 
as  executor  of  his  will  his  ''friend  and  attorney,"  Law  T. 
Freitas.  Edna  E.  Benjamin,  Leta  Franklin,  and  Mary  A. 
Corson,  the  daughters  and  sole  heirs  of  Loveland,  filed  an 
opposition  to  the  probate  of  said  paper,  their  grounds  of  oppo- 
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sitioD  being  that  at  the  date  of  the  execution  of  the  alleged 
will,  the  decedent  was  mentally  incompetent  to  make  a  will, 
and  that  the  will  had  been  procured  to  be  made  by  the  undue 
influence  of  the  Bogliolios  and  Preitas.  A  trial  without  a  jury 
resulted  in  findings  to  the  effect  that  the  decedent  at  the  time 
of  signing  the  alleged  will  was  ''of  unsound  mind  and  in- 
capable from  such  unsoundness  of  mind  of  making  a  will." 
On  the  issue  of  undue  influence  the  finding  was  in  favor  of  the 
proponents.  Upon  these  findings  the  court  entered  a  judg- 
ment denying  probate  of  the  will. 

From  this  judgment  and  from  an  order  denying  their  motion 
for  a  new  trial  the  proponents  appeal. 

The  principal  contention  made  on  the  appeal  is  that  the 
evidence  is  insufficient  to  justify  the  finding  against  the  mental 
competency  of  the  testator. 

The  contestants  introduced  evidence  tending  to  show  that  at 
the  date  of  the  execution  of  the  instrument  in  question  Love- 
land  was  over  the  age  of  eighty  years.  He  had  had  four 
children — ^three  daughters,  who  are  the  contestants  here,  and  a 
son,  Willard  T.  Loveland,  who  died  intestate  on  March  20, 
1910.  The  will  in  controversy  was  dated  March  25,  1910,  and 
the  estate  of  which  Loveland  assumed  to  dispose  by  it  consisted 
almost  wholly,  if  not  entirely,  of  his  interest  in  the  estate  of 
his  son  who  had  died  five  days  before.  It  appears  that  the 
father  and  son  had  been  on  good  terms,  whereas  there  had  been 
some  degree  of  estrangement  between  Loveland  and  his  daugh- 
ters. Freitas,  who  was  named  as  executor  in  the  will,  had 
been  the  attorney  of  Willard  T.  Loveland.  He  had,  however, 
had  no  acquaintance  with  D.  H.  Loveland  until  the  day  before 
the  will  was  drawn.  Notwithstanding  this  fact,  we  find  him 
named  in  the  will  as  executor,  designated  as  the  "friend  and 
attorney"  of  the  testator,  and  made  the  chairman  of  an  ad- 
visory "board  of  arbitrators"  attempted  to  be  created  by  the 
will  for  the  purpose  of  settling  any  controversy  that  might 
arise  regarding  the  will. 

On  the  24th  of  March,  the  day  before  the  will  was  executed, 
the  contestants  herein,  daughters  of  D.  H.  Loveland,  filed  in 
the  superior  court  of  San  Joaquin  County  a  petition,  alleging 
that  said  Loveland  had  property  in  said  county,  that  he  had 
"by  reason  of  his  old  age,  defective  memory  and  physical  dis- 
ability, become  mentally  incompetent  either  to  care  for  himself 
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or  to  manage  his  property,"  and  asking  that  a  guardian  of  the 
person  and  estate  of  said  Loveland  be  appointed.  Citation 
on  this  petition  was  served  upon  Mr.  Loveland  on  the  morning 
of  the  25th  of  March,  and  it  was  after  such  service  that  he 
communicated  with  Freitas  and  that  his  will  was  drawn  and 
executed.  The  petition  for  appointment  of  a  guardian  came 
on  to  be  heard  before  the  superior  court  on  the  4th  and  5th 
days  of  April,  1910,  and  such  hearing  resulted  in  the  making 
of  an  order  whereby  the  court,  after  finding  that  said  David 
H.  Loveland  was  incompetent  and  incapable  of  taking  care  of 
himself  and  managing  his  property,  appointed  one  Thompson 
as  guardian  of  the  person  and  estate  of  said  David  H.  Love- 
land. All  of  the  evidence  relating  to  these  proceedings  was 
introduced  and  received  in  evidence  without  objection. 

In  addition,  the  contestants  offered  other  testimony  bearing 
upon  the  competency  of  the  testator.  It  will  be  noted  that  the 
hearing  in  the  guardianship  proceedings  took  place  only  eleven 
or  twelve  days  after  the  execution  of  the  will.  Several  wit- 
nesses testified  that  at  this  hearing  Loveland  was  asked 
whether  he  had  by  his  will  made  residuary  gifts  to  any 
strangers  to  his  blood,  and  that  in  answer  to  this  question  he 
had  stated  that  "it  was  not  his  will  if  it  so  set  forth  such 
legacies."  He  had  also  in  the  course  of  such  examination 
stated  that  he  had  by  such  will  left  no  property  to  Mrs. 
Bogliolio,  and  that  he  did  not  think  any  one  was  named  in  the 
will  as  executor.  Two  witnesses  whose  testimony  was  offered 
as  that  of  intimate  acquaintances  of  the  decedent,  testified 
that  they  did  not  think  Loveland  "capable  of  transacting  any 
business" ;  that  he  was  not  "able  to  do  any  kind  of  business." 

At  this  point  the  contestants  rested,  and  the  proponents 
proceeded  to  put  in  their  evidence.  The  case  having  been 
submitted,  the  court  directed  that  it  be  reopened  for  further 
testimony.  The  contestants  produced  additional  witnesses, 
who  testified,  in  effect  that,  at  the  time  of  the  hearinsr  in  the 
incompetency  proceeding,  Loveland  was  apparently  very  old, 
and  quite  decrepit,  that  his  memory  was  very  defective,  that 
he  remembered  little  or  nothing  about  the  making  of  a  will, 
and  was  "very  uncertain  as  to  just  what  he  had  or  with  regard 
to  any  mortgages."  Various  witnesses  testified,  in  addition, 
that  the  mental  condition  of  the  testator  at  the  time  of  the 
hearing  and  adjudication  in  the  incompetency  proceeding  ap- 
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peared  to  be  the  same  as  on  the  date  of  the  signing  of  the  will, 
some  ten  days  earlier. 

There  was  very  little  conflict  in  the  testimony,  the  showing 
made  by  the  proponents  being,  as  admitted  by  them  in  their 
brief,  "not  of  a  very  strong  character."  Bnt  even  if  there  had 
been  a  dispute  on  every  item  of  testimony,  we  do  not  doubt 
that  the  proof  offered  by  the  contestants  was  ample  to  justify 
the  trial  court  in  finding  that  Loveland  was  not  mentally  com- 
petent to  make  a  will.  Entirely  apart  from  the  adjudication 
of  incompetency,  it  appeared  that  the  testator's  faculties  had 
been  so  far  impaired  that  he  had  no  clear  idea  of  the  character 
or  amount  of  his  property  and  was  unable  to  remember,  for 
even  a  few  days,  the  provisions  contained  in  the  will  which  he 
had  signed.  The  will  itself  contained  statements  and  pro- 
visions which,  when  read  in  the  light  of  existing  conditions, 
indicated  a  want  of  comprehension  of  the  signer's  relations 
to  the  persons  named  in  the  will.  But,  in  addition,  we  have 
the  adjudication  of  incompetency,  following  closely  upon  the 
execution  of  the  will.  There  is  no  need  to  discuss  appellants', 
claim  that  this  adjudication  was  not  conclusive  on  the  question! 
of  Loveland's  competency  to  make  a  will.  The  lower  court  did! 
not  assume  to  give  it  such  effect.  What  it  did  was  to  admit 
such  adjudication  in  evidence  as  showing  that  at  the  date  of 
the  adjudication,  Loveland  was  so  far  incompetent  as  to 
justify  the  appointment  of  a  guardian.  This  may  not  estab-  ^ 
lish  the  want  of  capacity  sufficient  for  the  making  of  a  will 
{Rice  V.  Rice,  50  Mich.  448,  [15  N.  W.  545]),  and  of  course 
could  not  fix  the  status  of  the  person  affected  as  incompetent 
to  make  a  will  on  a  date  prior  to  that  of  the  adjudication,  i 
But  it  is  certainly  evidence  proper  to  be  considered  on  the 
issue  of  want  of  testamentary  capacity  at  the  time  of  the  ap- 
pointment of  the  guardian.  (Ames  v.  Ames,  40  Or.  495,  [67 
Pac.  737] ;  Chase  v.  Spencer,  150  Mich.  99,  [113  N.  W.  578] ; 
SchindLer  v.  Parzoo,  52  Or.  452,  [97  Pac.  755];  SmM  v. 
Champeny,  102  Wis.  61,  [78  N.  W.  407] ;  Terry  v.  Duffington, 
11  6a.  337,  [56  Am.  Dec.  423].)  And  where  there  is  testi- 
mony tending  to  show  that  the  mental  condition  of  the  person 
has  not  changed  between  the  date  of  the  act  in  question  and 
the  appointment  of  a  guardian,  the  appointment,  although 
later  in  time,  is  admissible  on  the  issue  of  capacity  when  the 
act  was  done.    Here  the  connection  between  the  time  of  the 
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incompetency  proceedings  and  that  of  the  making  of  the  will 
was  sufficiently  established  both  by  direct  testimony  that  the 
mental  condition  of  Loveland  had  not  changed  in  the  interval 
separating  the  two  dates  and  by  the  general  aspect  of  the  case, 
indicating,  as  it  did,  that  any  mental  weakness  on  the  part  of 
Loveland  was  the  result  of  that  gradual  decay  which  some- 
times accompanies  advanced  age.  {Schindler  v.  Parzoo,  52 
Or.  452,  [97  Pac.  755] ;  Oiles  v.  Hodge,  74  Wis.  360,  [43  N.  W. 
163] ;  DeUglise  v.  Mornssey,  142  Wis.  234,  [125  N.  W.  452].) 

Complaint  is  made  of  the  action  of  the  trial  court  in  deny- 
ing to  the  proponents  permission  to  file  an  amended  answer 
to  the  contest.  Leave  to  file  this  pleading  was  not  asked  until 
after  the  case  had  been  submitted  and  decided,  and  the  re- 
fusal to  allow  the  filing  might  well  be  sustained  on  the  ground 
that  no  adequate  excuse  for  the  delay  was  offered.  Further- 
more, the  filing  of  the  amended  answer  would  have  accom- 
plished nothing.  The  original  answer  of  the  proponents  was 
open  to  the  construction  that  it  failed  to  deny  the  allegation 
of  Loveland's  mental  incapacity  to  make  a  will.  It  was  sought 
by  the  amended  answer  to  correct  the  defect  by  raising  a  dis- 
tinct issue  on  this  point.  But  it  appears  that  the  trial  had 
proceeded  throughout  the  taking  of  testimony  on  the  theory 
that  the  competency  of  Loveland  was  in  issue.  After  the  evi- 
dence was  in,  the  court  declined  to  grant  the  oontescants' 
motion  for  a  judgment  on  the  pleadings,  and  passed  on  the 
question  of  competency  as  one  of  fact.  The  appellants  were, 
therefore,  given  every  advantage  which  they  could  have  gained 
by  the  interposition  of  their  amended  answer,  and  it  would 
have  been  useless  to  grant  them  leave  to  formally  raise  an 
issue  which  had  been  decided  against  them  on  sufficient  evi- 
dence. 

Some  of  the  rulings  of  the  court  in  admitting  or  rejecting 
testimony  are  assailed  as  erroneous.  Miss  Davis,  a  stenog- 
rapher employed  by  Mr.  Freitas,  one  of  the  proponents,  testi- 
fied that  she  had  met  the  decedent  ten  or  fifteen  times  at  the 
office  of  Mr.  Freitas,  and  from  conversations  there  had  with 
him,  had  formed  an  opinion  with  regard  to  "his  condition 
physically  and  mentally."  The  entire  acquaintance  covered 
a  period  of  only  ten  or  twelve  days.  An  objection  to  her  stat- 
ing her  opinion  was  sustained,  the  court  basing  its  ruling  on 
the  ground  that  she  was  barred  from  testifying  by  the  pro- 
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vision  of  subdivision  2  of  section  1881  of  the  Code  of  Civil 
Procedure.  We  are  inclined  to  think  that,  on  the  state  of 
facts  shown  by  the  record,  the  offered  testimony  did  not  come 
within  the  inhibition  of  the  section  cited.  But  the  ruling  was 
not  of  sufScient  consequence  to  justify  a  reversal.  The  show- 
ing that  Miss  Davis  was  an  ''intimate  acquaintance"  of  the 
decedent,  and  thus  qualified,  under  section  1870  of  the  Code  of 
Civil  Procedure,  to  express  an  opinion  regarding  his  "mental 
sanity"  was  so  slender  that  the  exclusion  of  her  testimony  for 
want  of  foundation  in  this  particular  would  have  been  proper. 
It  is  true  that  this  objection  was  not  made,  and  may  therefore 
be  regarded  as  waived.  If,  however,  the  witness  had  been 
allowed  to  state  that,  in  her  opinion,  Loveland  was  of  sound 
mind,  the  fact  remains  that  her  opinion  would  have  been  based 
upon  so  brief  and  casual  a  knowledge  of  the  decedent  that  we 
can  hardly  believe  that  the  trial  court  would,  by  this  testi- 
mony, have  been  materially  influenced  in  its  determination  of 
the  ultimate  issue  of  competency. 

Appellants  attack  a  ruling  sustaining  an  objection  to  a  ques- 
tion put  to  witness  Parkinson,  calling  for  his  opinion  respect- 
ing the  competency  of  decedent.  But,  as  it  appears  that,  at  a 
later  stage,  the  witness  was  permitted  to  state  his  opinion  that 
Loveland  was  competent,  the  ruling  complained  of  was  not 
injurious. 

A  will  made  by  Loveland  in  1907  was  introduced  in  evi- 
dence. The  respondents  sought  to  show  that,  at  the  date  of 
the  former  will,  the  decedent  was  of  sound  mind.  The  offer 
of  testimony  to  this  end  was  properly  rejected.  The  con- 
testants had  not  attacked  Loveland's  competency  at  any  time 
prior  to  1910,  and,  if  his  state  of  mind  when  he  made  the 
former  will  was  relevant  at  all,  the  proponents  had  the  full 
benefit  of  the  presumption  of  sanity,  which,  in  the  absence 
of  any  evidence  to  the  contrary,  is  controlling.  (In  re  Wilson, 
117  Cal.  262,  [49  Pac.  172,  534] ;  Estate  of  DoU,  147  Cal.  188, 
[81  Pac.  534;  Code  Civ.  Proc.,  sec.  1961.) 

There  was  no  error  in  permitting  the  witness  Thompson  to 
testify  to  his  observation  of  Loveland's  "appearance"  with 
reference  to  physical  and  mental  condition.  This  is  not 
opinion  evidence.  (People  v.  Manooffianj  141  Cal.  592,  [75 
Pac.  177] ;  DeArettams  v.  AreOanes,  151  Cal.  443,  [90  Pac. 
1059].)     Similar  rulings  on  the  testimony  of  other  witnesses 
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may  be  supported  either  on  the  same  ground  or  on  the  ground 
that,  where  the  witnesses  were  permitted  to  give  their  opinions, 
they  had  sufficiently  qualified  as  ^'intimate  acquaintances." 

The  appellants  make  no  other  points. 

The  judgment  and  the  order  denying  a  new  trial  are 
affirmed. 

Shaw,  J.,  and  Angellotti,  J.,  concurred. 


[li.  A.  No.  2885.    In  Bank.— April  30,  1912.] 

LOUISE  S.  BRADBURY,  Respondent,  v.  AUGUSTUS  B. 
HIGGINSON,  Appellant. 

Landlord  and  Tenant — ^Repudiation  or  Lease  bt  Tenants — Remedies 
OF  Landlord — Action  for  Rent — ^Measure  or  Damages  for 
Breach. — ^Where  a  lease  is  repudiated  by  the  tenant  and  the  prem- 
ises abandoned,  the  landlord  maj  pursue  one  of  two  courses:  he  maj 
rest  upon  his  contract  and  sue  his  tenant  as  each  installment  of  rent, 
or  the  whole  thereof,  becomes  due,  or,  ho  may  take  possession  of  the 
premises  and  recover  damages,  which  damages  will  be  the  difference 
between  what  he  may  be  able  to  rent  the  premises  for  and  the  price 
agreed  to  be  paid  under  the  lease.  Where  he  sues  for  damages,  he 
cannot  in  advance  recover  the  full  price  to  be  paid  for  the  unex- 
pired term,  but  the  amount  of  his  recovery  is  limited  as  above  indi- 
cated. 

Id, — ^IjEase  of  "Appurtenances"  to  Dwelling -House — ^Water-Supply 
System — ^Landlord  not  Obligated  to  Repair.^ — Under  a  written 
lease  of  a  dwelling-house  and  grounds  "with  the  appurtenances,"  the 
tenant  would  have  the  right  to  the  use  of  water  that  was  being 
supplied  to  the  premises  from  a  water  system  owned  or  maintained 
by  the  landlord,  but  under  the  term  "appurtenances"  there  could  not 
be  implied  an  agreement  on  the  part  of  the  landlord  to  keep  in  repair 
the  wat,er  system  or  the  pipes  leading  to  the  leased  premises.  An 
obligation  on  the  part  of  the  landlord  to  make  such  repairs  cannot 
be  imported  into  the  terms  of  the  lease  under  a  parol  agreement  to 
that  effect. 

Id. — ^Liability  for  Rent  When  Tenant  Abandons  Premises. — The  gen- 
eral common-law  rule  is  that  rent,  as  such,  is  not  payable  until  it 
falls  due  under  the  lease,  and  this  rule  is  not  altered  by  the  fact  that 
the  tenant  has  abandoned  the  premises  and  notified  the  landlord  that 
he  will  abandon  the  lease. 

Id. — Action  for  Damages  for  Abandonment — Allegation  of  Dam- 
ages— Prayer  for  Judgment. — ^A  complaint  in  an  action  by  the 
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landlord  to  recover  damages  for  an  alleged  abandonment  bj  the 
tenant,  in  a  enm  amounting  to  the  aggregate  rent  for  the  unexpired 
term,  is  insufficient,  in  the  absence  of  an  allegation  of  the  amount 
of  damages  suffered  bj  reason  of  the  tenant's  repudiation,  or  anj 
facts  from  which  the  amount  of  such  damage  may  be  inferred.  A 
mere  prayer  for  judgment  in  such  amount  is  not  the  equivalent  of  an 
allegation  of  the  damage  suffered. 
Id. — NoN-PAYMiNT  OF  Bent  Dxje  pob  Unexpired  Term. — In  such  an 
action  for  damages,  allegations  showing  the  non-payment  of  ront 
due  for  a  part  of  the  expired  term,  do  not  warrant  a  judgment  for 
the  landlord  in  that  sum,  in  the  absence  of  an  allegation  that  tho 
premises  could  not  have  been  rented,  during  the  rest  of  the  term,  fo; 
an  amount  equal  to  that  provided  by  the  lease. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County.    S.  E.  Crow,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  P.  Thomas,  for  Appellant. 

Canfield  &  Starbuck,  and  Grant  Jackson,  Amicus  Curia, 
for  Respondent. 

SLOSS,  J. — ^Upon  an  appeal  from  a  judgment  in  favor  of 
plaintiflF,  the  district  court  of  appeal  for  the  second  appellate 
district  reversed  the  judgment.  An  opinion  prepared  by 
James,  J.,  was  filed,  Shaw,  J.,  concurring,  and  Allen,  P.  J., 
merely  concurring  in  the  judgment  of  reversal.  Two  main 
propositions  were  considered  in  the  opinion,  the  conclusion 
of  Mr.  Justice  James  being  favorable  to  the  appellant  on  one 
of  these,  and  in  support  of  the  respondent's  contentions  on  the 
other.  Both  parties  were  dissatisfied,  and  each  filed  a  petition 
to  have  the  cause  transferred  to  and  heard  in  this  court.  An 
order  of  transfer  was  made. 
The  opinion  of  Mr.  Justice  James  reads  as  follows:  — 
"Plaintiff  brought  this  action  to  recover  the  sum  of  six 
hundred  dollars  from  defendant.  It  is  alleged  in  the  com- 
plaint that  defendant  on  December  13,  1904,  leased  from 
plaintiff  the  house  and  premises  known  as  'Eagle's  Nest'  at 
Montecito  in  Santa  Barbara  County,  for  the  term  of  five 
years,  at  a  monthly  rental  of  one  hundred  dollars,  which  was 
payable  on  the  first  day  of  each  month  in  advance.  It  was 
alleged  further  that  pursuant  to  the  terms  of  the  lease  the 
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defendant  paid  the  rental  as  it  became  due  for  each  month  up 
to  and  including  the  month  of  June,  1909;  that  the  rental 
which  became  due  on  July  1,  1909,  and  August  1,  1909,  was 
not  paid ;  that  on  August  17,  1909,  the  defendant  repudiated 
the  contract  of  lease  and  refused  thereafter  to  be  bound  by  the 
terms  thereof.  A  prayer  for  judgment  in  the  sum  of  six 
hundred  dollars  then  followed.  The  complaint  was  filed  on 
August  19,  1909.  An  amended  answer  was  filed  by  defendant 
to  which  a  demurrer  was  interposed  by  plaintiff.  This  de- 
murrer was  sustained  without  leave  to  amend,  and  judgment 
was  entered  in  favor  of  plaintiff  for  the  amount  prayed  for 
and  costs  of  suit. 

"Upon  this  appeal,  taken  by  defendant,  the  ruling  of  the 
trial  court  in  sustaining  the  demurrer  to  the  amended  answer 
and  the  sufficiency  of  the  complaint  to  support  the  judgment 
are  the  questions  to  be  considered.  They  will  be  taken  up  in 
inverse  order.  It  will  be  noticed  that  the  term  of  hiring  of  the 
real  property  in  question  extended  for  four  months  after  the 
date  of  the  commencement  of  plaintiff's  action.  There  was 
contained  in  plaintiff's  complaint  no  statement  that  the  prem- 
ises had  been  abandoned  by  her  lessee  or  of  how  she  had  been 
damaged  by  the  alleged  repudiation  of  the  contract  by  defend- 
ant, other  than  that  the  rental  becoming  due  on  July  1  and 
August  1,  1909,  remained  unpaid.  It  is  claimed  by  plaintiff 
that  immediately  upon  the  repudiation  of  the  lease  contract  by 
defendant,  a  cause  of  action  for  damages  arose  in  her  favor, 
and  she  might  at  once  sue  for  the  full  amount  which  would 
become  due  had  the  contract  run  its  full  term  and  recover  it 
as  damages.  That  a  landlord  may  have  an  action  for  damages 
for  breach  of  contract  when  a  tenant  abandons  his  lease  is  not 
questioned  by  any  of  the  authorities.  His  damages,  however, 
in  that  event,  are  to  be  ascertained  in  a  particular  way. 
Where  a  lease  is  repudiated  and  the  premises  abandoned,  the 
landlord  may  pursue  one  of  two  courses:  He  may  rest  upon 
his  contract  and  sue  his  tenant  as  each  installment  of  rent,  or 
the  whole  thereof,  becomes  due;  or,  he  may  take  possession 
of  the  premises  and  recover  damages,  which  damages  will  be 
the  difference  between  what  he  may  be  able  to  rent  the  prem- 
ises for  and  the  price  agreed  to  be  paid  under  the  lease.  Where 
he  sues  for  damages,  he  cannot  in  advance  recover  the  full 
price  to  be  paid  for  the  unexpired  term,  but  the  amount  of  his 
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recovery  is  limited  as  just  indicated.  (In  re  BeU,  85  Cal.  119, 
[24  Pac.  633] ;  Respini  v.  Porta,  89  Cal.  464,  [23  Am.  St.  Rep. 
488,  26  Pac.  967] ;  Mame  v.  StcUe  Nail.  Bank,  11  Tex.  Civ. 
App.  280,  [32  S.  W.  797] ;  Jones  on  Landlord  ft  Tenant,  sec. 
140.)  It  is  said  by  Mr.  Gear  in  his  work  on  Landlord  ft 
Tenant:  'If  the  premises  are  abandoned  without  cause,  the 
landlord  may  elect  to  leave  them  vacant  and  recover  rent,  or 
enter  and  determine  the  tenancy;  but  he  cannot  both  enter 
and  treat  the  contract  as  subsisting.  .  .  .  Under  the  Soman 
civil  law  and  in  Louisiana,  the  tenant  who  abandons  during 
the  term  may  be  sued  at  once  for  the  whole  rent  of  the  term.' 
Prom  the  decision  in  the  case  of  Bespini  v.  Porta,  89  Cal.  464, 
[23  Am.  St.  Eep.  488,  26  Pac.  967],  we  quote :  'But  we  cannot 
support  him  in  his  contention  that  because  the  defendant, 
aprainst  his  (plaintiff's)  wishes  and  without  right,  abandoned 
the  property,  he  is  entitled  to  recover  the  full  amotuit  pro- 
vided for  by  the  terms  of  the  lease  to  defendant.  Our  code 
provides  that  "for  the  breach  of  an  obligation  arising  from 
contract,  the  measure  of  damages,  except  where  otherwise  ex- 
pressly provided  by  this  code,  is  the  amount  which  will  com- 
pensate the  party  aggrieved  for  all  the  detriment  proximately 
caused  thereby,  or  which  in  the  ordinary  course  of  things 
would  be  likely  to  result  therefrom."  (Civ.  Code,  sec.  3300.) 
...  In  cases  of  this  kind  the  landlord  is  not  entitled  to  re- 
cover for  rent  of  the  premises  after  the  abandonment  of  them 
by  the  defendant,  but  has  compensation  for  the  injury,  and  his 
measure  of  damage  is  the  difference  between  the  rent  he  was  to 
receive  and  the  rent  actually  received  from  the  subsequent 
tenant,  provided  there  has  been  good  faith  in  the  subsequent 
letting.'    (Citing  cases.) 

"It  is  not  claimed  by  respondent  that  the  action  should  be 
viewed  as  one  for  the  collection  of  installments  of  rent  under 
the  lease,  but  it  is  insisted  that  it  should  be  considered  as  one 
for  damages  resting  upon  a  claimed  abandonment  made  by  the 
lessee.  Respondent's  position  is  that  the  lease  was  terminated 
by  the  alleged  act  of  appellant,  her  lessee,  in  repudiating  the 
contract  and  refusing  to  be  bound  further  thereunder.  The 
complaint  is  lacking  in  essential  allegations  entitling  the  plain- 
tiff to  judgment  in  the  superior  court  for  such  damages  as  she 
may  have  suffered,  and  does  not  therefore  properly  state  a 
cause  of  action  of  which  such  court  had  any  jurisdiction. 
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"We  have  next  to  consider  whether  or  not  the  amended 
answer  filed  on  the  part  of  defendant  was  sufficient  as  against 
the  demurrer  interposed  to  it.  The  lease  under  which  the 
property  was  held  was  in  the  ordinary  form  and  contained 
the  statement  that  the  plaintiff  leased  to  defendant  'the  house 
known  as  "Eagle's  Nest"  at  Las  Tunas  in  the  Montecito  in  the 
county  of  Santa  Barbara,  state  of  California,  together  with 
the  grounds  immediately  around  said  house  tvith  the  appur- 
tenances,' In  the  amended  answer,  the  abandonment  of  the 
premises  on  the  ITth-  day  of  August,  1909,  was  admitted,  and 
as  excuse  and  cause  therefor  defendant  alleged,  that  included 
within  the  terms  of  the  lease  by  way  of  oral  agreement  and 
mutual  understanding  of  the  parties  at  the  time  the  contract 
was  entered  into,  was  the  agreement  of  the  plaintiff  to  supply 
the  premises  leased  with  water  for  domestic  purposes  from  a 
water  system  and  plant  maintained  by  and  under  the  control 
of  plaintiff,  and  that  the  furnishing  of  such  water  was  the 
principal  consideration  for  the  rental  stipulated  to  be  paid. 
It  was  then  alleged  that  the  water  was  so  furnished,  except 
that  for  the  months  of  July  and  August  plaintiff  neglected 
and  refused  to  furnish  the  same,  although  notified  by  defend- 
ant so  to  do,  and  that  defendant  vacated  the  premises  and 
abandoned  the  lease  because  of  the  failure  of  plaintiff  to  ful- 
fill her  part  of  the  contract  in  this  respect.  Nothing  was  stated 
in  the  lease  indicating  that  there  was  any  obligation  on  the 
part  of  plaintiff  to  supply  the  premises  with  water.  It  is  the 
contention  of  defendant,  however,  that  as  the  water  was  being 
supplied  at  the  time  of  the  hiring  of  the  real  property  in  ques- 
tion, he  should  be  permitted  to  show  the  agreement  of  the 
parties  in  that  particular,  even  though  orally  expressed.  He 
contends  that  the  furnishing  of  water  was  an  appurtenance 
within  the  meaning  of  that  term  as  used  in  the  l^ase  contract. 
Unless  proof  of  the  alleged  oral  agreement  of  the  parties  is 
permitted  to  be  made  by  way  of  explaining  what  was  appur- 
tenant to  the  premises  leased,  such  proof  is  not  competent 
otherwise,  because  it  would  add  to  the  conditions  and  obliga- 
tions of  the  parties  as  expressed  in  their  written  contract.  Sec- 
tion 662  of  the  Civil  Code  defines  an  appurtenance  as  follows : 
'A  thing  is  deemed  to  be  incidental  or  appurtenant  to  land 
when  it  is  by  right  used  with  the  land  for  its  benefit,  as  in  the 
case  of  a  way,  or  watercourse,  or  of  a  passage  for  light,  air,  or 
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heat  from  or  across  the  land  of  another.'  Under  his  leasd 
contract  defendant  undoubtedly  had  the  right  to  use  those 
things,  and  continue  to  use  them  during  the  term  of  the  hiring, 
which  were  necessary  to  or  attached  to  the  real  property  at  the 
time  the  contract  was  made.  If  water  was  being  supplied  to 
the  premises  from  a  water  system  owned  or  maintained  by  the 
plaintiff,  the  right  to  the  use  of  the  water  so  supplied  would  be 
one  which  would  naturally,  and  perhaps  necessarily,  appertain 
to  the  leasehold  estate.  This  right,  however,  in  the  absence  of 
an  express  term  of  the  written  contract  further  defining  it, 
would  be  only  to  have  the  water  drawn  from  the  supply  con- 
trolled by  the  plaintiff  and  to  have  it  pass  through  the  pipes 
in  which  it  was  customarily  conducted  to  the  premises.  Under 
the  term  'appurtenances'  there  could  not  be  implied  an  agree- 
ment on  the  part  of  the  plaintiff  to  keep  in  repair  the  water 
system  or  the  pipes  leading  to  the  leased  premises.  Such  an 
agreement  would  necessarily  become  an  added  term  of  the 
contract  itself;  for  it  would  guarantee  something  to  the  de- 
fendant which  was  not  embraced  within  the  general  term  'ap- 
purtenances' as  contained  in  the  lease.  It  is  not  alleged  in  the 
amended  answer  that  the  plaintiff  by  any  aflSrmative  act  pre- 
vented the  water  from  flowing  from  her  water  system  to  and 
through  the  pipes  leading  to  the  leased  premises.  It  is  alleged 
that  the  plaintiff  neglected  to  repair  the  pipes  and  water  sys- 
tem when  they  became  in  disrepair.  The  appurtenant  right 
to  the  water  would  give  to  the  lessee  authority  to  go  upon  the 
premises  of  the  plaintiff,  if  need  be,  to  make  any  repairs  neces- 
sary to  secure  a  continuation  in  the  supply  of  water,  but  it 
would  not  cast  upon  the  lessor  the  obligation  to  make  such  re- 
pairs or  require  of  him  that  he  see  to  it  that  the  leased  prem- 
ises were  kept  supplied  with  water.  Such  an  obligation  cannot 
be  imported  into  the  terms  of  the  written  agreement  through 
any  proper  or  reasonable  interpretation  of  the  word  'appur- 
tenances.' The  amended  answer,  therefore,  did  not  state  facts 
sufficient  to  show  a  valid  cause  for  abandoning  the  lease  and 
vacating  the  premises,  and  the  demurrer  thereto  was  properly 
sustained.  Plaintiff,  however,  has  secured  a  judgment  to 
which  she  is  not  entitled,  because  of  the  fact  that  her  complaint 
k  insufficient  for  the  reasons  first  stated. 

"The  judgment  is  reversed." 

We  are  content  to  adopt  the  foregoing  opinion  as  a  state- 


Digitized  by 


Google 


608  Bradbubt  v.  Higginson.  [162  Cal. 

ment  of  our  own  views  of  the  case.  It  may  be  well,  however, 
to  briefly  add  to  it  a  notice  of  some  contentions  which  have 
been  more  elaborately  advanced  since  the  transfer  of  the  cause 
to  this  court. 

A  reading  of  the  complaint  indicates  that  it  was  framed  on 
the  theory  that  the  repudiation  of  the  lease  by  the  lessee  oper- 
ated at  once  to  mature  all  the  rent  reserved  in  the  lease  and  to 
enable  the  lessor  to  recover,  not  only  the  installments  already 
accrued,  but  those  to  accrue  in  the  future.  This  contention 
has  been  virtually  abandoned  by  the  counsel  for  respondent, 
although  it  appears  to  be  still  advanced  by  counsel  appearing 
as  anmcus  curice.  But  the  proposition  cannot  be  successfully 
maintained.  It  finds  no  support  in  the  authorities  with  the 
exception  of  a  few  cases  decided  in  Louisiana,  a  jurisdiction 
which  is  largely  governed  by  the  doctrines  of  the  civil  law. 
The  general  common-law  rule  is  that  rent,  as  such,  is  not  pay- 
able until  it  falls  due  under  the  lease  (1  Underbill  on  Landlord 
&  Tenant,  sec.  333)  and  this  rule  is  not  altered  by  the  fact  that 
the  tenant  has  abandoned  the  premises  and  notified  the  land- 
lord that  he  will  repudiate  the  lease  (Nicholas  v.  Sift,  118 
Ga.  922,  [45  S.  E.  708] ).  Viewing  the  action  as  one  for  rent, 
it  is  not  distinguishable,  in  principle,  from  Tatum  v.  Acker- 
man,  141  Cal.  357,  [113  Am.  St.  Rep.  276,  7  Ann.  Cas.  541,  3 
L.  R.  A.  (N.  S.)  908,  83  Pac.  15i].) 

But  it  is  argued  that  the  plaintiff  had  the  right  to  recover 
on  the  doctrine  of  "anticipatory  breach"  {Alderson  v.  Houston, 
154,  Cal.  1,  [96  Pac.  884] ) ;  that  is  to  say,  that  the  defendant's 
repudiation  of  the  obligations  of  his  lease  gave  the  plaintiff 
the  right  to  treat  the  entire  contract  as  broken,  and  to  recover 
at  once  the  damage  sustained  by  such  breach.  But  in  an  action 
to  recover  for  such  breach,  the  measure  of  damage  would  be, 
not  the  total  rent  reserved,  but  the  difference  between  the  rent 
to  accrue  and  the  value  of  the  remaining  portion  of  the  term. 
(See  cases  cited  in  the  foregoing  opinion  of  James,  J.)  The 
complaint  does  not  aver  that  plaintiff  has  sustained  any  dam- 
age by  the  defendant's  repudiation,  nor  does  it  state  any  facts 
from  which  the  amount  of  such  damage  may  be  inferred.  It 
avers  merely  the  non-payment  for  two  months,  and  the  repu- 
diation, and  then  asks  judgment  for  six  hundred  dollars. 
There  is  no  allegation  that  the  premises  could  not  have  been 
rented,  during  the  rest  of  the  term,  for  an  amount  equal  to 
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the  rent  agreed  to  be  paid  by  the  defendant.  The  respondent 
seeks  to  overcome  the  want  of  averments  showing  the  extent 
of  damage  sustained  by  citing  a  passage  in  Alderson  v.  Hous- 
ton, 154  Cal.  1,  [96  Pac.  884],  where  the  court  declared  that 
the  repudiation  of  a  contract  made  out  a  %nima  facte  case  of 
liability  on  the  part  of  the  defendant  for  the  entire  sum  which 
he  had  agreed  to  pay,  and  threw  upon  him  the  burden  of 
showing  that  the  plaintiff  could  have  reduced  the  damage. 
Alderson  v.  Houston  was  a  case  of  an  agent  wrongfully  dis- 
charged and  thus  prevented  from  performing  the  contract  on 
his  part.  The  opinion  expressly  pointed  out  that  the  repudia- 
tion of  a  contract  will  not  be  deemed  a  prevention  of  perform- 
ance where  the  obligations  repudiated  or  unfulfilled  by  the  de- 
fendant are  not  conditions  precedent  to  performance  by  the 
plaintiff.  The  lease  here  in  question  did  not  bind  the  lessor 
by  any  covenants  which  were  conditional  upon  the  perform- 
ance by  the  lessee  of  his  obligations.  If,  therefore,  the  lessor 
sought  to  hold  the  lessee  for  the  damage  occasioned  by  an  un- 
authorized repudiation  of  the  lease,  she  was  bound  to  allege 
and  prove  the  amount  of  such  damage. 

The  respondent  makes  the  further  attempt  to  meet  the  want 
of  an  allegation  of  damage  by  referring  to  Riser  v.  Walton,  78 
Cal.  490,  [21  Pac.  362],  where  the  court  used  language  to  the 
effect  that  where  a  breach  of  an  obligation  is  alleged,  a  prayer 
for  damages  in  a  certain  sum  may  be  treated  as  equivalent 
to  an  averment  that  plaintiff  has  suffered  damage  in  that  sum. 
But  it  appears  that,  in  that  case,  the  trial  had  proceeded  upon 
the  theory  that  the  amount  of  damage  was  properly  in  issue, 
and  the  aflBrmance  was  rested,  at  least  in  part,  on  that  ground. 
In  the  later  case  of  Lehnhardt  v.  Jennings,  119  Cal.  192,  [48 
Pac.  56,  51  Pac.  195],  the  court  held  adversely  to  the  claim 
that  the  prayer  of  the  complaint  was  necessarily  conclusive  of 
the  question  of  jurisdiction  regardless  of  the  averments  on 
which  such  prayer  was  founded.  However,  even  if  we  assume 
that  Riser  v.  Walton  decides  that  a  prayer  for  judgment,  in  an 
action  for  damages,  will  supply  the  want  of  allegations  show- 
ing the  extent  of  the  damage,  the  rule  contended  for  could  not 
be  applied  here.  In  Riser  v.  Walton  the  complaint  showed 
upon  its  face  that  the  sole  cause  of  action  relied  upon  was  one 
for  damages  for  deceit.  In  this  case,  as  we  have  already  sug- 
gested, the  complaint  was  drawn  in  the  belief  that  the  facts  al- 
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leged  entitled  the  plaintiff  to  recover  immediately  the  rent  for 
the  entire  term,  and  the  plaintiff  undertook  to  set  forth  a  de- 
mand for  such  rent.  That  this  is  the  true  interpretation  of  the 
pleading  is  confirmed  by  the  language  of  the  briefs  first  filed 
by  the  respective  parties.  There  was  nothing  to  indicate  that 
damages  for  breach  of  an  entire  contract  were  claimed.  In 
such  a  case,  a  court  would  not  be  warranted  in  saying  that  an 
allegation  that  plaintiff  had  suffered  damage  in  the  sum  of 
six  hundred  dollars  was  to  be  implied  from  the  mere  fact  that 
judgment  in  this  amount  had  been  asked. 

On  the  other  point,  that  of  the  defense  attempted  to  be  set 
up  by  the  answer,  little  need  be  added  to  the  argument  con- 
tained in  the  opinion  above  quoted.  The  averments  of  the 
answer  show  that  the  defendant  does  not  claim  a  right  to  have 
water  flow,  unimpeded  by  any  act  of  the  plaintiff,  but  that  he 
seeks  to  impose  upon  the  plaintiff  the  affirmative  burden  of 
keeping  the  water  system  and  conduits  in  repair.  Such  duty 
is  not  included  within  the  reasonable  interpretation  of  the 
word  "appurtenances."  (Watkins  v.  Green,  22  R.  I.  34,  [46 
Atl.  38].)  The  introduction  of  parol  evidence  in  support  of 
the  allegations  of  the  answer  would  not,  therefore,  be  in  aid 
of  the  interpretation  of  the  lease.  It  would  result  in  showing, 
in  violation  of  the  parol  evidence  rule,  that  there  was,  beyond 
the  terms  embodied  in  the  lease,  an  antecedent  oral  agreement 
binding  the  lessor  to  do  something  more  than  she  had  in  her 
lease  agreed  to  do.  Or,  stating  it  in  another  way,  it  would, 
instead  of  showing  what  the  "appurtenances"  were,  show  that 
the  lessor  had  undertaken  to  relieve  the  lessee  of  the  burden 
which  (except  to  the  extent  of  the  provision  of  Civ.  Code,  sec. 
1942),  would  rest  upon  him  {Van  Every  v.  Ogg,  59. Cal.  563; 
Oately  v.  Campbell,  124  Cal.  520,  [57  Pac.  567]),  of  keeping 
in  repair  the  agencies  requisite  to  the  enjoyment  of  the  appur- 
tenances. 

The  judgment  is  reversed,  with  directions  to  the  trial  court 
to  dismiss  the  action. 

Shaw,  J.,  Angellotti,  J.,  Lorigan,  J.,  and  Melvin,  J.,  con- 
curred. 

Behearing  denied. 
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[S.  F.  No.  6014.    In  Bank.— May  2,  1912.] 

GEORGE  PUTERBAUGH,  Petitioner,  v.  JAMES  E.  WAD- 
HAM  et  al.,  Respondents. 

Mandamus — Functions  of  Wbit — Pertormance  of  Duty  in  Paeticu- 
LAB  Manner. — The  writ  of  mandamus  is  not  a  writ  of  error,  and, 
generally  speaking,  it  is  not  available  for  the  purpose  of  altering 
or  varying  in  any  particular  the  finding  of  a  judicial  or  quasi 
judicial  body  or  officer  acting  within  its  or  his  appropriate  juris- 
diction; but  where  the  facts  are  not  disputed  and  the  only  matter 
to  be  determined  is  the  duty  of  the  body  or  officer  under  the  law, 
the  court  will  define  such  duty  and  enforce  not  only  its  performance 
but  the  carrying  out  of  the  obligations  of  the  body  or  officer  in  a 
particular  manner. 

Id. — Payment  of  Official  Salary — ^Auditor's  Function  Ministerial. 
— Mandamta  is  the  appropriate  method  of  compelling  th«  proper 
officer  to  pay  the  salary  of  a  public  servant  as  fixed  by  law.  In 
such  a  case,  the  law  being  ascertained,  the  function  of  the  auditor 
is  ministerial  and  it  is  his  duty  to  order  the  payment  of  a  lawful 
claim,  and  he  cannot  avoid  the  application  of  mandate  to  compel 
the  performance  of  such  duty  by  saying  that  in  mistakenly  acting 
upon  a  claim  he  has  exercised  his  discretion.  The  same  doctrine 
applies  to  the  case  of  the  allowance  of  a  claim  for  official  salary  by 
the  auditing  committee  of  the  city  of  San  Diego. 

Id.— Prohibition  against  Increase  of  Salary  Directed  to  TiBOis- 
lature — Constitutional  Law. — Passing  of  City  into  Higher 
Class  by  Increase  op  Population. — Section  9  of  article  XI  of  the 
constitution  providing  that  *'the  compensation  of  any  county,  city, 
town,  or  municipal  officer  shall  not  be  increased  after  his  election  or 
during  his  term  of  office;  nor  shall  the  term  of  any  such  officer  be 
extended  beyond  the  period  for  which  he  is  elected  or  appointed,"  is 
an  inhibition  directed  to  the  legislature,  and  has  no  application  to 
an  automatic  increase  in  official  salary  due  to  the  passing  of  a  city, 
not  by  legislative  act,  but  by  increased  population,  from  one  class 
to  another. 

Id. — City  of  San  Diego— Census  of  1910— Justice  of  Peace — Salary 
When  City  Passed  into  Second  Class.— Under  section  2  of  the 
act  of  1883  for  the  classification  of  municipal  corporations,  (Stats. 
1883,  p.  24),  the  United  States  census  taken  in  the  year  1910,  as  of 
the  15th  of  April  of  that  year,  operated,  without  action  upon  the 
part  of  the  legislature  or  of  the  people  of  the  city  of  <6an  Diego,  to 
place  that  municipal  corporation,  which  had  previously  been  a  city 
of  the  third  class,  in  the  second  class  as  of  April  16,  1910,  and  one 
who  had  been  elected  a  justice  of  the  peace  of  that  city,  at  a  time 
when  the  statute  fixed  the  salary  of  a  justice  of  the  peace  of  a  city 
of  the  third  class  at  two  thousand  dollars  a  year  and  of  a  city  of 
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the  second  class  at  thirty-six  hundred  dollars  a  jear,  became  entitled 
to  the  increased  salary  from  April  15,  1910,  to  the  end  of  his  term 
of  office  at  the  end  of  that  year. 

lb. — ACOKPTANCB  BY  JUSTIOB  OF  LSSSES  SALABY— WANT  OF  KNOWLEDGS 

OF  Classification  of  City;— Estoppel. — The  acceptance  by  such 
justice  of  the  peace  of  the  salary  attached  ta  the  office  in  a  city  of 
tbo  third  class,  after  the  15th  of  April,  1910,  but  prior  to  the  official 
promulgation  of  the  census  and  without  knowledge  by  him  of  the 
fact  that  the  city  of  San  Diego  had  passed  into  the  second  class, 
did  not  estop  him  from  subsequently  demanding  the  increased  com- 
pensation. 

lO. — INOBEASE     OF     OFFICIAL     SALABISS — CONSTITUTIONAL     INHIBITION — 

Lowering  and  Baisino  Salary  Dubinq  Teem  op  Office. — ^The  pro- 
vision of  section  9  of  article  XI  of  the  constitution  that  the  salary 
of  any  county,  city,  town,  or  municipal  officer  shall  not  be  increased 
''during  his  term  of  office"  has  reference  only  to  the  compensation 
as  fixed  by  law  when  his  term  of  office  began.  The  legislature  has 
power,  pending  his  term  of  office,  to  lower  the  compensation,  and 
afterwards  raise  it,  provided  the  subsequent  raise  is  not  in  excess 
of  the  compensation  fixed  when  the  official  term  began. 
Id. — ^Justice  of  Peace  of  San  Dieqo — Compensation  afteb  1911  under 
Yabious  Legislative  Enactments. — A  justice  of  the  peace  of  the 
city  of  San  Diego,  whose  elective  term  commenced  in  January,  1911, 
when  that  city  was  classified  as  one  of  the  second  class,  was  entitled 
to  a  salary  at  the  rate  of  thirty-six  hundred  dollars  a  year,  until 
February  8th  of  that  year,  when  by  an  amendment  to  the  Classificar 
tion  Act  (Stats.  1911,  p.  11),  he  became  a  justice  of  the  peace  of  a 
city  of  the  third  class.  He  then  became  entitled  to  compensation  at 
the  rate  of  tWo  thousand  dollars  a  year,  until  the  amendment  of 
March  24,  1911  (Stats.  1911,  p.  476),  which  placed  that  city  in  the 
second  and  one-half  class.  From  that  date  and  until  the  re-enactment 
of  section  103  of  the  Code  of  Civil  Procedure  on  April  29,  1911, 
(Stats.  1911,  p.  1215),  there  was  no  law  providing  any  salary  for  a 
justice  of  the  peace  in  a  city  of  the  second  and  one-half  class,  and 
during  that  interval  the  incumbent  of  the  office  had  no  right  to  a 
salary. 

Id.— Mandamus  foe  Official  Salary  —  Becoxtpment  fob  Overpay- 
ments.— In  a  proceeding  in  mandamus  by  such  justice  of  the  peace 
to  compel  the  auditor  and  auditing  committee  of  the  city  of  San 
Diego  to  draw  warrants  for  the  balance  of  the  salary  due  him,  the 
city  is  entitled  to  recoupment  for  overpayments  mistakenly  made 
after  February  8,  1911,  upon  the  belief  that  the  city  was  still  one 
of  the  sepond  class,  and  to  have  the  amount  of  such  overpayments 
deducted  from  the  arrearages  due  the  petitioner. 

APPLICATION  for  a  Writ  of  Mandate  directed  to  the 
auditing  committee  and  the  city  auditor  of  the  city  of  San 
Diego. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
George  Puterbaugh,  in  pro,  per.,  for  Petitioner, 
W.  E.  Andrews,  for  Respondents, 

MELVIN,  J. — ^Petitioner,  George  Puterbaugh,  justice  of  the 
peace  of  the  city  of  San  Diego,  asks  this  court  for  a  writ  of 
mandate  to  compel  the  auditing  committee  and  the  city  audi- 
tor of  said  city  of  San  Diego  to'  draw  warrants  for  the  pay- 
ment of  his  salary.  Eespondents  demur  generally  to  the  peti- 
tion. They  also  file  answers  without  waiving  the  demurrers, 
but  these  answers  admit  all  essential  matters  of  fact  pleaded 
in  the  petition ;  therefore  our  conclusions  upon  the  demurrers 
will  suflSce  to  settle  the  whole  subject  before  the  court.  The 
demurrer  is  based  upon  the  assertion  that  the  auditing  com- 
mittee and  the  auditor  having  acted  in  a  quasi  judicial 
capacity  in  determining  what  salary  petitioner  is  entitled  to 
receive  under  the  law,  the  court  cannot  by  numdamus  review 
or  alter  such  action.  It  is  undoubtedly  true  that  the  writ  of 
ma'tidamus  is  not  a  writ  of  error  and  that,  generally  speaking, 
it  is  not  available  for  the  purpose  of  altering  or  varying  in  any 
particular  the  finding  of  a  judicial  or  giawi  judicial  body  or 
ofiBcer  acting  within  its  or  his  appropriate  jurisdiction;  but 
where  the  facts  are  not  disputed  and  the  only  matter  to  be 
determined  is  the  duty  of  the  body  or  officer  under  the  law, 
the  court  will  defiile  such  duty  and  enforce  not  only  its  per- 
formance but  the  carrying  out  of  the  obligations  of  the  re- 
spondent body  or  ofiicer  in  a  particular  manner.  Mandamms 
is  the  appropriate  method  of  compelling  the  proper  oflScer  to 
pay  the  salary  of  a  public  servant  as  fixed  by  law.  In  such 
a  case  the  law  being  ascertained  it  is  the  auditor's  duty  to  order 
the  payment  of  a  lawful  claim.  In  such  a  case  his  function  is 
ministerial  and  he  cannot  avoid  the  application  of  mandate  to 
compel  the  performance  of  such  duty  by  saying  that  in  mis- 
takenly acting  upon  a  claim  he  has  exercised  his  discretion. 
{Fowler  v.  Peirce,  2  Cal.  167.)  The  same  doctrine  applies  in 
the  present  case  to  the  auditing  committee. 

Petitioner  was  appointed  July  7,  1909,  to  fill  an  unexpired 
term  as  justice  of  the  peace  of  the  city  of  San  Diego.  At  the 
time  of  his  appointment  San  Diego  was  a  city  of  fhe  third 
class  and  the  salary  of  his  office  as  then  fixed  by  law  was  two 
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thousand  dollars  per  annum.  The  charter  of  the  city  of  San 
Diego  makes  no  provision  for  the  election  or  appointment  of  a 
justice  of  the  peace  and  petitioner  is  the  only  judicial  officer 
of  that  rank  having  jurisdiction  in  that  city.  From  the  time 
of  his  appointment  to  the  end  of  his  appointive  term  petitioner 
drew  salary  at  the  rate  of  two  thousand  dollars  a  year.  In 
November,  1910,  he  was  elected  to  the  full  term  beginning  on 
the  first  Monday  in  January,  1911.  At  the  time  of  his  election 
and  when  his  elective  term  of  office  began  the  city  of  San  Diego 
had  passed  by  reason  of  its  increased  population,  from  the 
third  to  the  second  class  and  the  city  justice  of  a  city  of  that 
class  was  entitled  to  a  salary  of  thirty-six  hundred  dollars  per 
annum,  payable  in  equal  monthly  installments  (Code  Civ. 
Proc,  sec.  103).  At  the  end  of  January,  1911,  he  demanded 
three  hundred  dollars  as  his  salary  for  that  month.  The  audit- 
ing committee  allowed  his  claim  for  $166.66  without  prejudice, 
and  later  upon  advice  of  the  city  attorney  of  San  Diego  com- 
manded that  a  further  warrant  of  $133.33  be  drawn.  For  the 
months  of  February,  March,  April,  May,  and  June,  1911,  he 
presented  his  claims  for  three  hundred  dollars  per  month  and 
they  were  duly  audited  and  paid.  On  July  31,  1911,  his  veri- 
fied claim  for  three  hundred  dollars  as  his  salary  for  the  month 
of  July,  went  to  the  auditing  committee  and  on  August  2, 
1911,  said  committee  allowed  the  claim  and  ordered  its  pay- 
ment. Before  a  warrant  for  the  July  salary  had  been  drawn, 
however,  the  city  attorney  of  San  Diego  received  a  copy  of 
the  laws  enacted  by  the  legislature  of  1911,  and  discovered  that 
on  February  8th  of  that  year  an  act  had  been  approved  by 
which  cities  were  re-classified  in  such  manner  that  San  Diego 
again  became  a  city  of  the  third  class;  that  on  March  24,  1911, 
municipal  corporations  were  again  classified  with  the  result 
that  San  Diego  passed  into  the  second  and  one-half  class,  and 
that  following  the  adoption  of  this  latest  classification  section 
103  of  the  Code  of  Civil  Procedure  had  also  been  amended  by 
an  act  approved  April  29,  1911  [Stats.  1911,  p.  1215],  and  the 
salary  of  a  justice  of  the  peace  in  a  city  of  the  second  and  one- 
half  class  had  been  fixed  at  three  thousand  dollars  per  annum. 
He  thereupon  advised  the  auditor  that  the  justice  of  the  peace 
had  been  overpaid  at  the  rate  of  $133.33  a  month  from  Febru- 
ary 8th' to  June  30th,  1911;  that  the  latest  reclassification  of 
cities  and  the  amendment  to  section  103  of  the  Code  of  Civil 
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Procedure  fixing  the  salary  of  a  justice  of  the  peace  in  cities  of 
the  second  and  one-half  class  at  three  thousand  dollars  a  year 
could  not  operate  in  favor  of  petitioner  Puterbaugh  because 
it  would  be  an  increase  of  his  compensation  during  his  term 
of  oflSce  in  violation  of  section  9  of  article  XI  of  the  constitu- 
tion of  California;  and  that  the  amounts  paid  to  said  Puter- 
baugh in  excess  of  the  sums  foimd  due  by  a  computation  based 
upon  this  interpretation  of  the  law  must  be  either  repaid  to  the 
city  by  him  or  earned  at  the  rate  of  $166.66  a  month  before 
any  warrant  might  be  drawn  in  his  favor,  because  under 
section  2  of  chapter  2  of  article  VI  of  the  charter  of  the  city 
of  San  Diego  no  demand  upon  its  treasury  may  be  allowed  by 
the  auditing  committee  or  by  any  officer  of  the  municipality 
in  favor  of  one  indebted  to  the  city  without  first  deducting  the 
amount  of  such  indebtedness.  Acting  upon  this  advice  the 
auditor  refused  to  approve  petitioner's  warrant  for  July 
although  the  auditing  committee  of  the  city  had  allowed  his 
demand  for  three  hundred  dollars.  The  auditor  estimated 
that  from  January  1,  1911,  to  February  8,  1911  (the  date  of 
the  first  reclassification  of  cities)  petitioner  had  earned  at  the 
rate  of  thirty-six  hundred  dollars  per  annum  three  hundred 
and  eighty  dollars ;  that  from  the  last  mentioned  date  to  July 
31,  1911,  at  the  rate  of  two  thousand  dollars  per  annum  he  had 
earned  $955.52,  or  $1335.52  in  the  aggregate ;  but  that  having 
been  paid  eighteen  hundred  dollars  for  the  first  six  months  of 
the  year  1911,  the  justice  of  the  peace  was  indebted  to  the 
city  in  the  sum  of  $464.48  on  August  1,  1911.  To  phrase  it 
differently,  the  auditor  estimated  that  on  November  1,  1911, 
this  petitioner  would  be  entitled  to  a  warrant  for  $35.51. 

Following  the  auditor's  refusal  to  audit  his  claim,  petitioner 
demanded  additional  salary  for  that  part  of  the  year  1910, 
following  the  change  in  the  classification  of  San  Diego 
whereby  it  entered  the  third  class.  Under  the  twentieth  sec- 
tion of  the  act  providing  for  the  taking  of  the  census  of  the 
United  States  for  the  year  1910  it  was  specified  that  such 
census  should  be  taken  as  of  April  15,  1910,  and  by  the  official 
promulgation  of  the  detailed  figures  of  the  census  on  or  about 
March  22,  1911,  it  appeared  that  the  population  of  San  Diego 
was  39,578,  which,  according  to  the  statute  in  force  then  and 
up  to  February  8,  1911,  made  it  a  city  of  the  second  class. 
Petitioner  had  been  paid  $166.66  for  each  month  of  the  year 
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1910,  but  he  claimed  compensation  at  the  rate  of  three  hun- 
dred dollars  a  month  after  April  15th  of  that  year,  or  an  addi- 
tional sum  of  $133.33  a  month  for  eight  and  one-half  months, 
or  $1133.33.  The  auditing  committee  rejected  this  claim  upon 
the  ground,  as  shown  by  their  answer  and  in  the  brief  of  the 
city  attorney,  that  by  accepting  two  thousand  dollars  in  full 
payment  of  his  services  for  the  year  1910,  petitioner  is  estopped 
from  demanding  an  additional  sum,  as  well  as  upon  the  theory 
that  the  increased  payment  demanded  would  be  in  contraven- 
tion of  section  9  of  article  XI  of  the  constitution.  Petitioner 
insists  that  a  city  justice  of  the  peace  holding  office  by  virtue 
of  general  laws  is  not  a  city,  county,  nor  township  officer  and 
is  therefore  not  one  of  those  contemplated  by  section  9  of 
article  XI  of  the  constitution,  whose  salaries  may  not  be  in- 
creased. Such  justices  of  the  peace  have  been  repeatedly  men- 
tioned as  "part  of  the  constitutional  judicial  system  of  the 
state"  (Oraham  v.  Mayor  and  Board  of  Trustees  of  the  City  of 
Fresno,  151  Cal.  471,  [91  Pac.  147] ;  People  v.  Cohb,  133  Cal. 
76,  [65  Pac.  325] ;  People  v.  Sands,  102  Cal.  17,  [36  Pac.  404] ; 
Eahn  V.  Sutro,  114  Cal.  331,  [33  L.  R.  A.  620,  46  Pac.  87] ;  In 
re  Johnson,  6  Cal.  App.  740,  [93  Pac.  199])  and  the  petitioner 
argues  most  forcibly  that  the  constitutional  inhibition  cannot 
apply  to  those  who  do  not  come  strictly  within  the  classification 
of  county,  city,  town,  or  municipal  officers.  We  need  not 
decide  this  interesting  question,  however,  because,  assuming 
that  the  said  constitutional  provision  does  apply  to  the  case 
before  us  there  is  no  difficulty  in  determining  the  respective 
rights  of  petitioner  and  the  city.  Section  9  of  article  XI  is 
an  inhibition  directed  to  the  legislature  because  it  applies  not 
only  to  attempted  increases  of  salaries  but  to  efforts  to  extend 
terms  of  office.  The  latter  part  of  the  section  is  unquestion- 
ably a  limitation  upon  legislative  power  and  the  former  from 
its  association  should  be  similarly  construed.  We  think  the 
section  could  have  no  application  to  the  change  in  salary  due 
to  the  passing  of  a  city,  not  by  legislative  act,  but  by  increased 
population,  from  one  class  to  another — ^not  a  legislative  but  an 
automatic  change.  When  petitioner  was  elected  justice  of  the 
peace  the  statute  established  his  salary  at  two  thousand  dollars 
a  year  because  of  the  population  of  San  Diego,  but  the  same 
statute  fixed  the  salary  of  a  justice  of  the  peace  in  a  city  of 
the  second  class,  and  the  evolution  of  the  city  into  that  class 


Digitized  by 


Google 


May,  1912.]  Puteebaugh  v.  Wadham.  617 

did  not  increase  his  salary  as  such — ^it  merely  placed  him  in  a 
new  class  in  which  he  was  entitled  to  a  certain  salary  which 
happened  to  be  in  excess  of  that  payable  to  him  when  he  took 
the  oflSce.  The  possibility  of  a  change  in  his  statv^  when  the 
city  should  grow  into  another  class  must  have  been  in  the  con- 
templation of  the  oflScer  and  of  the  people  who  elected  him. 
That  this  change  would  operate  to  increase  his  salary  must  also 
have  been  within  their  contemplation,  and  section  9  of  article 
XI  of  the  constitution,  which  was  designed  to  protect  tax- 
payers from  legislative  interference  with  their  rights  by  in- 
creasing the  compensation  paid  to  their  elected  officers  with- 
out consent  of  the  electorate  would  have  no  application  to  such 
a  case  as  this.  If,  then,  the  taking  of  the  census  of  1910  oper- 
ated without  action  upon  the  part  of  the  legislature  or  the 
people  of  the  city  of  San  Diego  to  place  that  municipal  cor- 
poration in  the  second  class  as  of  April  15,  1910,  the  petitioner 
is  entitled  to  salary  as  a  justice  of  the  peace  of  a  city  of  that 
class  from  April  15th  to  the  end  of  the  year  1910,  unless 
estopped  from  demanding  such  increased  compensation  by  his 
acceptance  of  two  thousand  dollars  in  equal  monthly  install- 
ments for  his  services  during  the  year  1910.  The  act  of  Con- 
gress authorizing  the  taking  of  the  census  in  the  year  1910 
provides  that  such  census  shall  be  taken  as  of  April  15th  of 
that  year.  (36  Stats,  at  Large,  p.  7,  [U.  S.  Comp.  Stats. 
1911,  p.  557].)  Section  2  of  the  act  of  1883  for  the  classifica- 
tion of  municipal  corporations  (Stats.  1883,  p.  24)  provided: 
"The  census  taken  under  the  direction  of  the  congress  of  the 
United  States  .  .  .  shall  be  the  basis  upon  which  the  respective 
populations  of  said  municipal  corporations  shall  be  deter- 
mined, .  .  ."  This  section  has  not  been  changed  by  subse- 
quent amendments  of  the  statute.  (Stats.  1901,  p.  94;  Stats. 
1911,  pp.  11  and  476.)  We  think  that  for  the  purpose  of  de- 
termining the  amount  of  salary  to  be  paid  to  petitioner  the 
city  of  San  Diego  passed  without  formal  action  of  any  sort 
into  the  second  class  (Stats.  1901,  p.  94)  as  of  April  15,  1910, 
and  he  thereby  became  entitled  to  three  hundred  dollars  a 
month  (Code  Civ.  Proc,  sec.  103).  This  conclusion,  it  seems 
to  us,  follows  inevitably  from  the  doctrine  of  Ex  parte  Fed- 
dermtz,  (Cal.)  62  Pac.  939.  In  the  opinion  of  the  chief  jus- 
tice in  that  proceeding,  discussing  the  Mitchell  case  (120  Cal. 
384,  [52  Pac.  799] ),  he  said:    "The  question  discussed  in  that 


Digitized  by 


Google 


618  PuTERBAUGH  V.  Wadham.  [162  Cal. 

case  in  both  the  principal  and  concurring  opinions  was  whether 
the  police  court  of  Los  Angeles  had  ceased  to  exist  the  moment 
it  was  ascertained  by  a  special  enumeration  that  the  popula- 
tion of  the  city  exceeded  100,000,  and  all  that  was  decided 
was  that  changes  of  municipal  organization  do  not  take  place 
automatically  in  consequence  of  changes  of  population  which 
remove  cities  from  one  class  to  another.  This  is  quite  in  con- 
sonance with  the  provisions  of  the  Classification  Act.  A  city 
of  the  fourth  class,  retains  its  charter  notwithstanding  an  in- 
crease of  population  which  puts  it  in  the  third  class.  But  it 
does  not  follow  that  because  its  charter  remains  unchanged  its 
class  remains  unchanged.  On  the  contrary,  the  privilege  of 
changing  its  charter  depends  upon  a  change  of  class.  The 
charter  has  nothing  to  do  with  fixing  its  class.  That  is  de- 
pendent upon  population  alone,  which  is  an  element  of  all 
cities,  however  organized.  In  organizing  under  the  general 
law  a  city  must  accept  the  charter  of  its  proper  class,  but, 
unless  it  elects  otherwise,  it  retains  its  original  charter,  no 
matter  to  what  class  it  may  rise  or  fall  by  change  of  popula- 
tion. This  is  the  whole  effect  of  the  decision  in  In  re  MitcJuU, 
and  it  does  not  conflict  with  the  proposition  that  Berkeley,  like 
every  other  city  of  California,  becomes  at  once,  within  the 
meaning  of  our  statute  law,  a  city  of  the  class  to  which  its 
legally  ascertained  population  assigns  it." 

In  People  v.  Wong  Wang,  92  Cal.  280,  [28  Pac.  271],  it  was 
held  that,  "The  exclusive  jurisdiction  of  the  police  court  over 
certain  public  offenses  committed  in  a  city  having  thirty  thou- 
sand and  under  one  hundred  thousand  inhabitants  depends 
upon  the  fact  of  its  having  the  specified  number  of  inhabitants, 
and  not  upon  any  report  or  proclamation  of  the  fact,"  so  the 
right  of  Judge  Puterbaugh  to  draw  salary  as  a  justice  of  the 
peace  of  a  city  of  the  second  class  depended  not  upon  the 
proclamation  but  upon  the  fact  that  on  April  15,  1910, 
the  population  of  San  Diego  was  ascertained  by  the  federal  au- 
thorities to  be  39,578.  There  was  no  estoppel  by  his  accept- 
ance of  the  former  salary  of  two  thousand  dollars  a  year  be- 
cause the  facts  were  not  known  to  him  until  after  the  official 
promulgation  of  the  census.  There  can  be  no  estoppel  where 
the  facts  are  not  known.  {WJueaton  v.  North  British  &  Mer. 
Ins.  Co,,  76  Cal.  429,  [9  Am.  St.  Rep.  216,  18  Pac.  758].)  It 
is  therefore  the  duty  of  the  auditor  to  certify  the  petitioner's 
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claim  for  additional  salary  from  April  15,  1910,  to  the  end  of 
that  year  at  the  rate  of  thirty-six  hundred  dollars  a  year. 

When  petitioner  commenced  his  elective  term  in  January, 
1911,  he  was  a  justice  of  the  peace  of  a  city  of  the  second  class 
and  was  entitled  to  a  salary  of  thirty-six  hundred  dollars  a 
year.  This,  we  believe,  is  conceded  by  the  attorney  for  the 
city  and  was  admitted  by  the  auditing  committee  and  the 
auditor  when  they  allowed  petitioner's  salary  of  three  hundred 
dollars  for  the  month  of  January.  Conceding,  without  de- 
ciding, that  section  9  of  article  XI  of  the  constitution  is  appli- 
cable, the  subsequent  changes  in  his  salary  brought  about  by 
the  legislature  during  the  session  of  1911  would  not  be  in  viola- 
tion of  that  section,  because  none  of  them  raised  his  compen- 
sation above  thirty-six  hundred  dollars  per  year.  The  salarv^ 
of  an  ofiScer  which  may  not  be  increased  "during  his  term  of 
office"  has  reference  only  to  his  compensation  as  fixed  by  law 
when  his  term  of  office  began.  That  the  first  reduction  was  to 
two  thousand  dollars  a  year  and  that  the  salary  eventually 
became  three  thousand  dollars  a  year  is  immaterial.  The 
former  enactment  did  not  bar  the  latter  nor  render  it  inoper- 
ative. The  very  purpose  of  the  constitutional  provision,  as 
we  have  indicated  above  was  to  prevent  the  legislature  from 
adding  to  the  rate  of  salary  payable  to  a  public  officer  at  the 
time  of  his  induction  into  office,  and  the  prohibition  of  the 
constitution  would  not  apply  to  legislative  adjustments  at 
rates  less  than  that  to  which  he  was  entitled  at  the  beginning 
of  his  term.  Petitioner's  right  to  salary  at  the  rate  of  thirty- 
six  hundred  dollars  a  year  existed  from  the  first  Monday  in 
January  to  February  8th  of  that  year  when  by  an  amendment 
to  the  Classification  Act  he  became  a  justice  of  the  peace  of  a 
city  of  the  third  class  (Stats.  1911,  p.  11).  Under  this  re- 
classification and  under  section  103  of  the  Code  of  Civil  Pro- 
cedure as  it  then  existed,  he  was  entitled  thereafter  to  com- 
pensation at  the  rate  of  two  thousand  dollars  a  year  until  the 
subsequent  amendment  which  placed  San  Diego  in  the  second 
and  one-half  class,  and  became  a  law  March  24,  1911  (Stats. 
1911,  p.  476).  Section  103  of  the  Code  of  Civil  Procedure 
did  not  then  provide  for  any  salary  in  the  second  and  one- 
half  class  and  we  must  conclude  that  petitioner  was  without 
right  to  salary  after  March  24,  1911,  until  the  re-enactment 
of  section  103  of  the  Code  of  Civil  Procedure,  April  29,  1911 
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(Stats.  1911,  p.  1215)  when  the  salary  of  a  justice  of  the  peace 
of  a  city  of  the  second  and  one-half  class  was  fixed  at  three 
thousand  dollars  per  annum. 

It  remains  only  to  consider  the  auditor's  claim  that  the  city 
is  entitled  to  recoupment  for  the  overpayments  mistakenly 
made  after  February  8th  to  July  1st  upon  the  belief  of  the 
auditor  and  the  auditing  committee  that  San  Diego  was  still 
a  city  of  the  second  class.  In  our  opinion  these  cannot  be 
deemed  such  voluntary  payments  as  prevent  the  city  from 
enforcing  its  demands  in  an  action  like  the  present.  The 
auditing  committee  is  prohibited  from  allowing  any  demand 
upon  the  treasury  in  favor  of  any  oflScer  "in  any  manner  in- 
debted to  the  city."  While  this  indebtedness  has  not  been 
fixed  by  any  judgment,  it  is  easily  ascertainable  under  the 
admitted  facts  of  this  case,  and  the  auditing  committee  should 
not  b©  compelled  by  mandate  to  allow  any  claim  whic^  does 
not  recognize  such  indebtedness. 

From  the  above  discussion  it  follows  that  the  demurrers  to 
the  petition  herein  are  overruled  and  upon  the  facts  alleged 
in  said  petition  which  are  either  directly  admitted  or  not  de- 
nied, it  is  ordered  that  mandamus  issue  to  respondents  that 
they  audit  and  allow  petitioner's  claim  for  compensation  at 
the  rate  of  $133.33  a  month  from  April  15,  1910,  to  January 
2, 1911 ;  $300.00  a  month  from  January  2  to  February  8, 1911 ; 
$166.66  a  month  from  February  8  to  March  24,  1911  and 
$250  a  month  from  April  29,  1911  to  October  1,  1911  (or  to 
the  last  full  month  prior  to  the  filing  of  the  petition  herein) ; 
subtracting  from  the  aggregate  of  all  such  sums,  however,  the 
amounts  in  excess  of  petitioner's  salary  (according  to  the  views 
above  expressed),  which  were  paid  to  petitioner  during  the 
months  of  February  to  June,  1911,  inclusive. 

Shaw,  J.,  Sloss,  J.,  Angellotti,  J.,  and  Lorigah,  J.,  con- 
curred. 
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[L.  A.  No.  2909.    Department  One.— May  17,  1912.] 

EDITH   M.   NELSON,    Eespondent,   v.   WILLIAM   KEL- 
LOGG,  Appellant. 

False  Impmsonmbnt-— Arrest  of  Woman  on  Civil  Process  Unauthor- 
izKi>— Instructions. — ^Under  section  861  of  the  Code  of  Civil  Pro- 
eednre,  a  woman  cannot  be  arrested  upon  process  issued  in  a  civil 
action,  and  in  an  action  by  ber  to  recover  damages  for  false  imprison- 
ment on  account  of  such  arrest  the  court  might  have  instructed  the 
Jury  that  the  arrest  was  Ulegal  under  any  circumstances.  Conse- 
quently, error  in  instructions  that  the  arrest  was  illegal  for  other 
reasons  is  without  prejudice  to  the  defendant. 

Id. — Special  Damages — Attorney's  Fees  Incurred  but  Not  Paid. — 
In  such  action  for  false  imprisonment,  the  plaintiff,  under  proper 
pleadings,  is  entitled  to  recover  as  special  damages,  a  liability 
incurred  but  not  paid  by  her  for  the  services  of  an  attorney  em- 
ployed by  her  to  secure  her  release  from  the  arrest. 

Id. — ^Reasonable  and  Necessary  Expenses  Caused  by  Wrongfui» 
Acts.. — The  rule  is  established  in  this  state  that  in  actions  for  dam- 
ages for  tortious  injuries  the  recovery  may  include  damages  properly 
pleaded,  consisting  of  a  liabUity  incurred  but  not  paid,  for  reason- 
able and  necessary  expenses  caused  by  the  wrongful  act  complained 
of,  such  as  the  fees  of  an  attorney  employed  to  obtain  a  discharge 
from  an  illegal  arrest,  physician's  bills  incurred  for  cure  of  bodily 
injuries,  and  the  like. 

Id. — ^Exoneration  of  Defendant — Arrest  Based  on  Advice  of  Maois- 
ntATE. — The  defendant  is  not  exonerated  from  liability  for  the  false 
imprisonment  by  the  fact  that,  before  filing  his  affidavit  for  the 
arrest,  the  magistrate  who  issued  the  warrant,  being  informed  of  the 
facts,  advised  him  that  there  was  sufficient  cause  for  the  arrest. 

Id. — ^Probable  Cause  Not  Defense  for  False  Imprisonment. — ^In 
actions  for  false  imprisonment,  the  defense  of  probable  cause  is  not 
applicable,  and  the  good  faith  of  the  defendant  is  material  only  on 
the  question  of  punitive  damages. 

Id. — Arrest  of  Female  on  Civil  Process — ^Magistrate  without  Juris- 
diction TO  Issue  Warrant. — The  principle,  that  where  the  affidavit 
for  arrest  contains  direct  statement  of  facts  which  constitute  some 
evidence  of  every  fact  which  the  statute  requires  to  be  shown  therein,, 
the  magistrate  to  whom  it  is  presented  has  jurisdiction  to  pass  upon 
its  sufficiency,  and  if  he  determines  upon  soch  evidence  that  it  is 
sufficient  and  thereupon  issues  the  warrant,  the  party  who  invokes 
his  decision  is  not  answerable  to  the  defendant  in  damages  if  the 
magistrate  errs  in  his  judgment,  is  not  applicable  to  the  arrest  on 
civil  process  of  a  person  shown  to  be  a  female,  since  such  arrest  is 
not  allowed  on  any  state  of  facts  and  the  magistrate  can  under  no 
circumstances  acquire  jurisdiction  to  issue  the  warrant. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frederick  W.  Houser,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hester,  Merrill  &  Craig,  for  Appellant. 

Bernard  Potter,  and  Adams  &  Mahan,  for  Respondent. 

SHAW,  J. — In  an  action  for  false  imprisonment  plaintiflP 
recovered  judgment  for  five  hundred  dollars  against  Wm. 
Kellogg  and  J.  T.  Whaley.    Kellogg  alone  appeals. 

The  arrest  complained  of  was  made  upon  a  warrant  issued 
in  a  civil  action  instituted  by  Kellogg  against  the  plaintiff. 
Among  the  errors  complained  of  are  the  rulings  of  the  court 
in  giving  instructions  to  the  jury  to  the  effect  that  the  affidavit 
upon  which  the  warrant  was  issued  was  defective  because  the 
allegations  therein  were  made  solely  on  information  and  belief, 
it  being  claimed  by  appellant  that  they  were  positive  in  form, 
and  in  instructing  the  jury  that  a  check  for  three  hundred 
dollars  accepted  by  the  justice  in  lieu  of  an  undertaking  was 
not  a  compliance  with  the  law  requiring  an  undertaking  or  a 
cash  deposit,  and  that  for  these  reasons  the  arrest  was  illegal. 
We  do  not  find  it  necessary  to  consider  either  of  these  points. 
One  of  the  grounds  upon  which  it  was  alleged  the  arrest  was 
illegal  was  that  the  plaintiff,  Edith  M.  Nelson,  is  a  woman. 
This  fact  was  admitted  by  the  answer.  The  arrest  was  made 
under  the  provisions  of  section  861  of  the  Code  of  Civil  Pro- 
cedure, the  last  clause  of  which  section  is  as  follows:  "No 
female  can  be  arrested  in  any  action.'*  Consequently  the  ar- 
rest was  illegal  under  any  circumstances.  The  court  might 
have  instructed  the  jury  to  that  effect,  and  any  instructions 
or  rulings  which  it  made  regarding  its  illegality  in  other  re- 
spects are  unimportant  and  could  not  have  caused  prejudice 
to  the  appellant,  whether  erroneous  or  not. 

Plaintiff  alleged  as  special  damages  that  she  had  incurred 
a  liability  for  one  hundred  and  fifty  dollars,  for  the  services 
of  an  attorney  employed  by  her  to  secure  her  release  from  the 
arrest.  The  proof  was  that  the  liability  was  incurred  but  that 
no  pajrment  thereof  had  been  made.  Defendant  objected  to 
the  evidence  on  the  grounds  that  a  mere  liability  for  services 
in  that  behalf  was  not  an  element  of  damage,  unless  the 
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attorney's  fees  had  been  paid.  He  also  asked  an  instruction 
to  the  same  eflPect.  The  objection,  was  overruled  and  the  in- 
struction refused.  In  support  of  this  objection  the  appellant 
relies  on  Elder  v.  Kutner,  97  Cal.  495,  [32  Pac.  563] ;  WUlson 
V.  McEvoy,  25  Cal.  169,  and  similar  cases,  holding  that  in 
suits  on  attachment  bonds,  injunction  bonds,  and  like  under- 
takings, attorney's  fees  for  procuring  a  dissolution  of  the  at- 
tachment or  injunction  cannot  be  recovered  as  damages,  unless 
they  have  been  actually  paid.  This  is  the  rule  established  in 
this  state  with  regard  to  actions  on  contracts  of  that  kind, 
although  the  decisions  in  many  other  states  are  to  the  contrary. 
But  the  rule  established  both  in  this  state  and  elsewhere  in 
actions  for  damages  for  tortious  injuries,  is  that  the  recovery 
may  include  special  damages  properly  pleaded,  consisting  of 
a  liability,  incurred  but  not  paid,  for  reasonable  and  necessary 
expenses  caused  by  the  wrongful  act  complained  of,  such  as 
the  fees  of  an  attorney  employed  to  obtain  a  discharge  from 
an  illegal  arrest,  physician's  bills  incurred  for  a  cure  of  bodily 
injuries,  and  the  like.  (Dormelly  v.  HufschmdcU,  79  Cal.  74, 
[25  Pac.  546] ;  McLaughlin  v.  San  Francisco  etc.  Co.,  113 
Cal.  590,  [45  Pac.  839] ;  Bon^steel  v.  Bomsteel,  30  Wis.  515; 
Walker  v.  Pittman,  108  Ind.  345,  [9  N.  E.  175] ;  Minneapolis 
r.  M,  Co.  V.  Regier,  51  Neb.  408,  [70  N.  W.  934].)  The  dis- 
tinction was  recognized  and  stated  in  WiUson  v.  McEvoy,  (25 
Cal.  173),  as  follows:  "In  actions  for  injuries  to  the  person, 
in  many  decisions,  it  is  held  that  the  defendant  is  answerable, 
not  only  for  the  damages  actually  Sustained  by  the  plaintiff, 
but  also  for  certain  liabilities  the  plaintiff  has  incurred  by 
reason  of  the  wrongful  acts  of  the  defendant — ^such  as  .  .  . 
extra  costs  incurred  in  procuring  a  release  from  an  arrest  made 
without  reasonable  cause ;  and  the  courts  hold  that  the  plain- 
tiff may  recover  a  reasonable  compensation  for  those  liabilities, 
without  proof  of  payment." 

The  claim  that  the  liability  in  part  was  for  other  services 
rendered  after  plaintiff's  discharge  from  the  arrest,  is  not 
sustained  by  the  facts.  She  was  released  on  bail  before  the 
services  were  performed,  but  she  was  still  answerable  to  the 
charge,  and  a  few  days  afterwards  she  was  surrendered  by  her 
bail.  Thereupon  she  was  finally  discharged.  In  the  mean 
time,  the  attorney  had  performed  services  in  advising  her  con- 
cerning her  discharge.    The  liability  incurred  for  such  services 
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was  a  loss  proximately  caused  by  the  false  arrest  and  the 
defendant  was  liable  therefor  to  the  extent  of  the  reason- 
able value  of  the  services  performed  in  securing  the  dis- 
charge. The  jury  was  properly  instructed  by  the  court  to 
determine  from  the  evidence  the  sum  to  be  allowed  on  this 
account. 

The  defendant  is  not  exonerated  from  liability  by  the  fact 
that,  before  filing  his  affidavit  for  the  arrest,  the  magistrate 
who  issued  the  warrant,  being  informed  of  the  facts,  advised 
him  that  there  was  sufficient  cause  for  the  arrest.  In  actions 
for  malicious  prosecution,  advice  of  coimsel,  given  under 
proper  circumstances,  or  the  decision  of  a  magistrate  holding 
the  party  to  answer  upon  a  criminal  charge,  may  be  sufficient 
evidence  of  probable  cause  for  the  prosecution,  and  may  there- 
fore serve  to  establish  a  good  defense.  But  the  defense  of 
probable  cause  is  not  applicable  in  actions  for  false  imprison- 
ment. {Neves  v.  Costa,  5  Cal.  App.  Ill,  [89  Pac.  860].)  In 
false  imprisonment,  the  good  faith  of  the  defendant  is  material 
only  on  the  question  of  punitive  damages.  (Ibid.)  The  case 
of  Dusy  V.  Helm,  59  Cal.  189,  went  upon  the  ground  that 
where  the  affidavit  for  arrest  contains  direct  statements  of 
facts  which  constitute  some  evidence  of  every  fact  which  the 
statute  requires  to  be  shown  therein,  the  magistrate  to  whom 
it  is  presented  has  jurisdiction  to  pass  upon  its  sufficiency, 
and  if  he  determines  upon  such  evidence  that  it  is  sufficient 
and  thereupon  issues  the  warrant,  the  party  who  invokes  his 
decision  is  not  answerable*  to  the  defendant  in  damages  if  the 
magistrate  errs  in  his  judgment  of  such  evidence.  This 
principle  can  have  no  application  to  the  arrest  on  civil  process 
of  a  person  shown  to  be  a  female,  since  such  arrest  is  not 
allowed  on  any  state  of  facts  and  the  magistrate  can  under  no 
circumstances  acquire  jurisdiction  to  issue  the  warrant.  (See 
Fkwmoto  V.  Marshy  130  Cal.  66,  [80  Am.  St.  Rep.  73,  62  Pac. 
303,  509],  where  the  case  of  Dusy  v.  Helm  is  thus  distin- 
guished. See,  also,  Ex  parte  Fkumoto,  120  Cal.  316,  [52  Pac. 
726].) 

It  is  claimed  that  the  damages  are  excessive,  but  in  view  of 
the  well-established  rule  concerning  the  power  of  this  court  to 
review  the  question  of  excessive  damages,  we  cannot  say  that 
the  court  or  jury  abused  their  discretion  in  that  regard. 
{DUler  V.  Northern  C.  P.  Co,,  ante,  p.  531,  [123  Pac.  359*] ; 
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Hale  V.  San  Bernardino  etc.  Co.,  156  Cal.  715,  [106  Pac.  83]  .^ 
The  judgment  is  affirmed. 

Sloss,  J.,  and  Angellotti,  J.,  concurredL 

Hearing  in  Bank  denied. 


[S.  F.  No.  5961.    Department  One.— May  18,  1912.] 

In  the  Matter  of  the  Adoption  and  In  the  Matter  of  the 
Guardianship  of  the  Person  and  Estate  of  MAVIS 
KATHRYN  ALLEN,  a  Minor. 

GUAKDIANSfflP    OF   MiNOB  —  TbSTAMENTAET   APPOINTMENT  —  WhO    MaT 

Appoint. — The  right  to  appoint  a  guardian  of  a  minor  bj  will  or 
deed  is  statutory,  and  under  section  241  of  the  Civil  Code,  a  guardian 
of  a  legitimate  child  may  be  so  appointed  "by  the  father,  with  the 
written  consent  of  the  mother;  or  by  either  parent,  if  the  other  be 
dead  or  incapable  of  consent." 

I^ — Custody  of  Cmij>  Awarded  to  Motheb  bt  Divobcb  Degree — 
Custody  after  Death  of  Mother. — A  decree  of  divorce,  whereby 
the  custody  of  a  minor  child  was  awarded  to  the  mother,  did  not  abso- 
lutely end  the  father's  right  to  its  control;  it  merely  determined 
that,  as  between  the  husband  and  wife,  the  child  should  be  placed  in 
the  custody  of  tho  latter  until  somo  other  disposition  should  be 
made.  It  did  not  undertake  to  provide  for  the  custody  of  the  child 
after  the  mother's  death. 

Id. — ^Father's  Bmht  to  Custody  after  Death  of  Mother. — ^Upon  the 
death  of  the  parent  to  whom  is  awarded  the  custody  of  a  minor 
child  by  the  decree  divorcing  the  parents,  the  other  parent  becomes 
entitled  to  the  custody. 

Id. — ^Divorced  Mother  Cannot  Appoint  Guardian  by  Will  During  Life 
op  Father.. — A  mother  to  whom  a  decree  of  divorce  has  awarded 
the  custody  of  a  minor  child,  has  no  right  to  appoint  a  testamentary 
guardian  thereof,  if  the  father  of  the  child  was  alive  at  the  time 
of  her  death.  Such  an  attempted  appointment  is  entirely  without 
force  or  effect,  and  did  not  become  operative  upon  the  subsequent 
death  of  tho  father. 

Id. — ^When  Mother  May  Appoint  Testamentary  Guardian. — ^Under 
section  241  of  the  Civil  Code,  a  mother  is  authorized  to  appoint  a 
testamentary  guardian  of  a  minor  child  only  in  the  event  that  the 
father  is  dead  or  incapable  of  acting.  This  condition  must  exist 
at  the  date  of  the  mother's  death,  or  at  least  when  her  will  is  probated. 
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Id. — Contest  fob  Guabdianship — Appucants  Without  Pbefebential 
Bight — Discretion  in  Appointment. — On  a  contest  for  letters  of 
guardianship  of  &  minor,  when  neither  of  the  applicants  has  any 
preferential  right  to  the  appointment,  the  court  is  authorized,  under 
section  246  of  the  Civil  Code,  to  exercise  its  discretion  in  appointing 
one  or  the  other  of  the  contending  parties,  having  due  regard  for 
the  considerations  set  forth  in  that  section. 

Id. — Considerations  Actuating  Appointment — Welfare  of  Child— 
Preference  Expressed  by  Minor. — In  such  a  case  the  primary  con- 
sideration for  the  guidance  of  the  court  is  "the  best  interest  of  the 
child  with  respect  to  its  temporal  and  its  mental  and  moral  welfare," 
and  the  conclusion  reached  by  the  court  will  not  be  set  aside  on 
appeal  unless  it  was  reached  as  the  result  of  an  abuse  of  discretion. 
In  reaching  its  conclusion  the  court  may  take  into  consideration  a 
preference  expressed  by  the  minor,  even  though  the  child  was  under 
the  age  of  fourteen. 

APPEALS  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  refusing  to  set  aside  an 
order  for  the  adoption  of  a  minor,  and  from  an  order  refusing 
a  petition  for  letters  of  guardianship  of  the  person  and  estate 
of  such  minor.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  S.  Reid,  for  Appellant. 

D.  S.  Hirshberg,  for  Respondent. 

SLOSS,  J. — The  controversy  embodied  in  these  appeals 
turns  upon  the  right  to  the  custody  of  Mavis  Kathryn  Allen, 
a  minor.  The  minor  is  the  daughter  of  Peri  E.  Allen  and 
Catherine  B.  Allen,  who,  at  the  date  of  the  child's  birth, 
August  29,  1900,  were  husband  and  wife.  On  October  16, 
1901,  in  an  action  instituted  by  the  wife,  a  decree  of  divorce 
was  entered  in  her  favor,  and  by  the  decree  the  care,  custody, 
and  control  of  the  minor  were  awarded  to  the  plaintiff  in  the 
action,  "with  the  privilege  given  the  defendant  of  visiting 
said  child  at  all  reasonable  times." 

The  mother,  to  whom  the  custody  of  the  child  had  thus  been 
granted,  died  on  June  2,  1903,  leaving  a  will  which  contained, 
among  other  things,  a  request  that  if  the  testatrix  should  leave 
issue,  Jennie  Allen,  a  sister  of  Peri  E.  Allen,  and  appellant 
here,  should  "have  the  care  and  custody  of  such  issue."    We 
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shall  assume,  for  the  purposes  of  this  opinion,  that  the  appel- 
lant is  correct  in  construing  the  language  quoted  as  equivalent 
to  a  testamentary  appointment  of  Jennie  Allen  as  guardian, 
so  far  as  the  testatrix  had  power  to  make  such  appointment. 
The  will  was  admitted  to  probate  in  the  superior  court  of  the 
city  and  county  of  San  Francisco.  After  the  death  of  the 
mother,  the  father  applied  to  said  court  for  letters  of  guard- 
ianship of  the  person  and  estate  of  said  child,  and  such  letters 
were  issued  to  him  on  August  12,  1903.  From  then  until 
August  19,  1910,  when  Peri  B.  Allen  died,  he  remained  the 
guardian  of  the  person  and  estate  of  the  child. 

On  September  15,  1910,  Louisa  V.  Allen,  with  whom  Peri  B. 
Allen  had  contracted  a  second  marriage,  instituted  a  proceed- 
ing for  the  adoption  of  the  minor,  and  on  the  same  day  the 
superior  court  of  the  city  and  county  of  San  Francisco  made 
an  order  for  such  adoption.  At  that  time,  and  for  a  long 
period  theretofore,  the  appellant  was  out  of  the  jurisdiction. 
She  returned  to  San  Francisco,  and  on  December  14,  1910, 
served  a  notice  of  motion  to  revoke  the  order  of  adoption  and 
filed  a  petition  for  letters  of  guardianship  of  the  person  and 
estate  of  the  minor.  The  respondent,  Louisa  V.  Allen,  filed 
an  opposition  and  a  counter  petition  for  her  own  appointment 
as  guardian.  The  motion  to  set  aside  the  adoption  and  the 
petitions  for  letters  of  guardianship,  were  heard  together. 
The  court  denied  the  motion  to  set  aside  the  adoption,  and  in 
the  guardianship  proceeding,  made  an  order  denying  Jennie 
Allen's  petition  for  letters  of  guardianship  and  granting 
touisa  V.  Allen's  petition  for  such  letters. 

Jennie  Allen  now  appeals  from  these  orders.  She  raises 
many  points,  but  as  most  of  them  are  founded  upon  the  as- 
sumption that  the  attempt  of  the  mother  to  appoint  a  guardian 
by  will  was  valid,  the  inquiry  may  be  simplified  by  an  examina- 
tion of  the  soundness  of  this  assumption. 

The  right  to  appoint  a  guardian  by  will  or  deed  is  statutory. 
Under  the  law  of  this  state  (Civ.  Code,  sec.  241)  a  guardian 
of  a  legitimate  child  may  be  so  appointed  "by  the  father,  with 
the  written  consent  of  the  mother ;  or  by  either  parent,  if  the 
other  be  dead  or  incapable  of  consent."  The  father,  in  this 
case,  was  not  dead  when  the  will  took  effect.  Nor  was  he 
"incapable  of  consent."  It  is  argued  that  the  decree  of 
divorce,  whereby  the  custody  of  the  child  was  awarded  to  the 
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mother,  terminated  the  father's  claims  to  the  control  of  the 
child,  and  made  him  incapable  of  objecting  or  consenting  to 
any  disposition  that  the  mother  might  see  fit  to  make.  The 
contention  attributes  a  very  broad  meaning  to  the  term  "in- 
capable of  consent."  But,  even  if  this  interpretation  be 
adopted,  the  argument  fails  for  the  reason  that  the  father's 
right  was  not  absolutely  ended  by  the  decree  of  divorce.  The 
decree  dealt  with  the  situation  as  it  stood,  and  merely  de- 
termined that,  as  between  the  husband  and  the  wife,  the  child 
should  be  placed  in  the  custody  of  the  latter  until  some  other 
disposition  should  be  made.  (Civ.  Code,  sec.  138.)  It  did  not 
undertake  to  provide  for  the  custody  of  the  child  after  the 
mother's  death.  In  line  with  this  view,  it  is  almost  universally 
held  that,  upon  the  death  of  the  parent  to  whom  is  awarded 
the  custody  of  a  minor  child  by  the  decree  divorcing  the 
parents,  the  other  parent  becomes  entitled  to  the  custody. 
(14  Cyc.  809;  In  re  Blackburn,  41  Mo.  App.  622;  In  re  Neff, 
20  Wash.  653,  [56  Pac.  383] ;  In  re  Robinson,  17  Abb.  Pr. 
(N.  Y.)  399;  Taylor  v.  Jeter,  33  Ga.  195,  [81  Am.  Dec. 
202].)'  And  such,  too,  has  been  the  ruling  of  this  court, 
{Schammel  v.  ScJiammel,  105  Cal.  258,  38  Pac.  729]).  It 
follows  that  at  the  time  of  the  mother's  death,  when  her  ap- 
pointment was  intended  to  become  operative  (Civ.  Code,  sec. 
241;  Matter  of  Baker,  153  Cal.  537,  [96  Pac.  12]),  she  had 
no  right  of  appointment,  because  the  father  was  alive  and 
entitled  to  the  control,  which  he  in  fact  assumed.  The  at- 
tempted appointment  of  appellant  as  testamentary  guardian 
was,  therefore,  entirely  without  force  or  effect.  (See  In  re 
Neff,  20  Wash.  653,  [56  Pac.  383] ;  Taylor  v.  Jeter,  33  Ga. 
195,  [81  Am.  Dec.  202] ;  McKinney  v.  Noble,  38  Tex.  195.) 
It  is  suggested  that  the  appointment,  even  if  ineflfectual  when 
the  mother  died,  became  operative  upon  the  subsequent  death 
of  the  father.  It  is  sufficient  to  say,  with  regard  to  this  con- 
tention, that  it  is  not  consistent  with  the  language  of  section 
241  of  the  Civil  Code,  which  authorizes  an  appointment  by 
the  mother  in  the  event,  only,  that  the  father  be  dead  or  in- 
capable of  acting.  The  condition  must  exist  at  the  date  of  the 
mother's  death,  or,  at  least,  when  her  will  is  probated.  It  is 
also  claimed  that  the  father  could  give  validity  to  the  appoint- 
ment by  a  subsequent  consent.  This  we  need  not  consider, 
for  the  father  did  not  consent  to  the  guardianship  of  the  ap- 
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pellant.  On  the  contrary,  he  manifested  his  dissent  in  the 
clearest  possible  way  by  applying  for  and  obtaining  letters  of 
guardianship  himself. 

If  the  appellant  could  base  no  valid  claim  on  the  provision 
of  the  mother's  will,  it  follows  that  she  is  without  interest  or 
standing  to  attack  the  adoption  proceedings,  and  cannot  com- 
plain of  any  error,  if  error  there  was,  in  those  proceedings. 
She  had  no  natural  right  to  the  custody  of  the  child,  and  had 
not  been  appointed  guardian  by  the  court. 

She  was,  however,  entitled,  as  any  other  competent  person 
would  be,  to  petition  the  court  to  appoint  her  as  guardian, 
and  to  appeal  from  the  order  denying  her  petition.  But,  on 
such  application  for  letters,  she  had  no  right  to  preference 
over  the  respondent,  who  also  sought  to  be  appointed.  Since 
the  appointment  sought  to  be  made  by  the  will  of  the  mother 
was  ineflPectual,  the  court  was  authorized,  under  the  pro- 
visions of  section  246  of  the  Civil  Code,  to  exercise  its  discre- 
tion in  appointing  one  or  the  other  of  the  contending  parties, 
having  due  regard  for  the  considerations  set  forth  in  that  sec- 
tion. Where  neither  parent  is  claiming  the  right  (Code  Civ. 
Proc,  sec.  1751;  In  re  Campbell,  130  Cal.  380,  [62  Pac.  613] ), 
the  primary  consideration  for  the  guidance  of  the  court  is 
"the  best  interest  of  the  child  with  respect  to  its  temporal  and 
its  mental  and  moral  welfare"  (Civ.  Code,  sec.  246),  and  the 
conclusion  reached  will  not  be  set  aside  on  appeal  unless  it  was 
reached  as  the  result  of  an  abuse  of  discretion.  It  cannot  be 
said  that  the  record  here  discloses  such  abuse  of  discretion. 
At  the  time  of  the  hearing,  the  minor  was,  and  had  for 
some  time  been,  residing  with  the  respondent.  She  ex- 
pressed a  desire  to  have  the  respondent  appointed,  and  this 
preference  the  court  had  the  right  to  take  into  account  even 
though  the  child  was  under  the  age  of  fourteen.  (Civ. 
Code,  sec.  246.)  The  contentions  that  the  respondent  had 
concealed  property  belonging  to  the  minor,  and  that  her 
own  interests  were  adverse  to  those  of  the  minor,  were 
properly  presented  to  the  trial  court,  but  the  evidence  was 
such  as  to  justify  the  conclusion  that  there  had  been  no 
willful  concealment,  and  that  the  respondent  asserted  no 
property  right  as  against  the  claims  of  the  minor.  It  is  un- 
necessary to  detail  the  evidence  relating  to  the  respondent's 
ability,  financially  and  otherwise,  to  care  for  the  child.    On 
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the  whole  ease,  we  are  satisfied  that  the  court  was  justified 
in  determining  that  the  interests  of  the  child,  in  respect  to  its 
temporal,  mental,  and  moral  welfare,  would  be  best  served  by 
the  appointment  of  the  respondent. 

We  have  not  discussed  the  question  whether  by  the  adoption 
the  respondent  had  not  gained  the  staUis  of  parent,  and,  as 
such,  a  preferential  right  to  letters  of  guardianship.  In  view 
of  the  claim  that  the  respondent  sought,  by  adopting  the  child, 
to  forestall  appellant's  expected  assertion  of  a  right  to  guard- 
ianship, we  have  preferred  to  consider  the  respective  claims 
of  the  parties  to  letters  as  if  the  adoption  had  not  preceded  the 
rival  applications  to  be  appointed  guardian.  Even  on  this 
state  of  facts,  the  action  of  the  court  below  should,  as  we  have 
seen,  be  upheld. 

The  orders  appealed  from  are  affirmed. 

Shaw,  J.,  and  Angellotti,  J.,  concurred. 
Hearing  in  Bank  denied. 


[L.  A.  No.  2866.    Department  One.— May  18,  1912.] 

JAMES   FITZIMONS,   AppeUant,   v.   A.   C.   ATHERTON 
et  al..  Respondents. 

Advebse  Possession — Non-Payment  of  Taxes. — A  elaim  of  title  to 
land  hj  adverse  possesBion  cannot  be  established  in  the  absence  of 
evidence  that  the  adverse  claimant  had  paid  taxes  on  anj  part  of 
the  land. 

Id. — Description  op  Land  in  Tax  Deed  by  Eeference  to  Block — Evi- 
dence OF  Location — Certainty  of  Description. — A  description  of 
property  in  a  tax-deed  as  ''Lying  and  being  in  the  county  of  Kern, 
state  of  California  and  described  as  follows,  to  wit:  E.  %  of  block  2, 
Kelly's  Addition  to  Delano,"  may  be  explained  and  rendered  certain 
by  the  introduction  in  evidence  of  the  recorded  map  of  Kelly's  addi- 
tion to  Delano,  accompanied  by  proof  of  the  location  of  the  block 
on  the  ground  and  that  it  was  marked  by  stakes  set  at  each  comer, 
and  that  there  was  no  other  recorded  map  of  the  addition. 

Id. — BouNDABY  Line  Established  by  Acquiescence  oe  Claim  of  Title 
— Occupancy  and  Claim  of  Title. — Mere  evidence  of  occupancy 
and  claim  of  title  to  land  to  a  particular  line  by  one  of  two  adjoin- 
ing owners  is  not  sufficient  to  establish  such  line  as  the  boundary 
by  acquiescence  or  estoppel. 


Digitized  by 


Google 


May,  1912.]  Fitzimons  v.  Atherton.  631 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County  and  from  an  order  refusing  a  new  trial.  Paul  W. 
Bennett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thomas  Scott,  and  J.  R.  Dorsey,  for  Appellant. 

Charles  N.  Sears,  for  Respondents. 

SHAW,  J. — This  is  an  action  to  quiet  title  to  a  tract  of  land 
containing  4.44  acres,  constituting  a  part  of  lot  2  of  Kelley's 
Addition  to  the  town  of  Delano,  in  Kern  County.  The  tract 
embraces  part  of  the  east  half  and  part  of  the  west  half  of  the 
lot,  which,  according  to  the  plat  and  survey  thereof,  contains 
ten  acres.  The  defendants  answered,  admitting  the  ownership 
of  the  west  half  of  lot  2  by  the  plaintiff,  denying  his  owner- 
ship of  any  part  of  the  east  half  thereof,  and  also  alleging 
that  defendant  A.  C.  Atherton  is  the  owner  of  said  east  half 
of  the  lot,  and  that  he  makes  no  claim  to  any  other  part 
thereof.  The  findings  are  in  favor  of  the  defendant  on  all 
these  issues.  Judgment  was  given  declaring  that  A.  C.  Ather- 
ton is  the  owner  and  is  in  possession  of  the  east  half  of  the 
lot  and  quieting  his  title  thereto.  The  plaintiff  appeals  from 
the  judgment  and  from  an  order  denying  his  motion  for  a  new 
trial. 

There  is  no  adjudication  respecting  the  alleged  claims  of 
defendants  to  the  portion  of  the  4.44  acres  described  in  the 
complaint  lying  within  the  west  half  of  the  lot.  We  mention 
this  in  explanation  merely.  The  evidence  shows  that  they 
never  made  such  claim,  their  pleadings  do  not  make  the  claim, 
the  failure  to  adjudicate  all  the  issues  is. not  complained  of, 
and,  under  the  circumstances,  the  plaintiff  does  not  appear  to 
be  substantially  prejudiced  by  the  omission  of  a  formal  judg- 
ment in  his  favor  as  to  that  part  of  the  premises. 

The  proof  on  the  part  of  the  plaintiff  showed  title  of  record 
to  the  west  half  only.  There  was  evidence  of  long  continued 
adverse  possession  of  the  other  part  of  the  tract  in  dispute, 
but  there  was  no  evidence  that  plaintiff  had  paid  taxes  on  any 
part  of  the  lot  except  the  west  half.  Therefore  his  claim  of 
title  to  a  part  of  the  east  half  by  adverse  possession  was  not 
established. 
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The  defendant  A.  C.  Atherton,  in  support  of  his  claim  of 
title  to  the  east  half,  introduced  a  deed  by  the  tax-collector,  on 
behalf  of  the  state,  conveying  said  half  to  the  plaintiff.  The 
conveyance  purported  to  be  made  in  pursuance  of  a  sale  to  the 
state  in  July,  1895,  for  non-payment  of  taxes,  a  subsequent 
deed  thereof  to  the  state,  and  a  subsequent  sale  by  the  state  to 
Atherton,  all  in  accordance  with  the  law.  The  deed  to  Ather- 
ton described  the  properly  as  "Lying  and  being  in  the  county 
of  Kern,  state  of  California  and  described  as  follows,  to  wit: 
E  14  of  block  2,  Kelly's  Addition  to  Delano."  Objection  was 
made  that  the  deed  was  void  because  of  uncertainty  in  the 
description.  Thereupon  the  recorded  map  of  Kelly's  addition 
to  Delano  was  introduced  in  evidence,  proof  was  made  of  the 
location  of  the  block  on  the  ground  and  that  it  was  marked 
by  stakes  set  at  each  comer,  and  that  there  was  no  other  re- 
corded map  of  said  addition.  We  perceive  no  error  in  this 
and  it  was  sufficient  to  explain  and  make  certain  the  descrip- 
tion given  in  the  deed.  {Best  v.  Wohlford,  144  Cal.  737,  [78 
Pac.  293] ;  Baird  v.  Monroe,  150  Cal.  569,  [89  Pac.  352] ;  Fox 
V.  Tovmsend,  152  Cal.  53,  [91  Pac.  1004,  1007] ;  Chapman  v. 
Zohelein,  152  CaL  218,  [92  Pac.  188].)  No  other  objection 
is  here  made  to  the  validity  of  the  deed. 

It  is  argued  on  behalf  of  the  plaintiflE  that  the  evidence 
shows  that  the  boundary  line  between  the  east  half  and  the 
west  half  of  the  lot  was  fixed  by  acquiescence  and  occupancy 
so  as  to  include  within  the  west  half  the  land  to  which  he 
claims  title.  There  is  no  merit  in  the  claim.  There  was  evi- 
dence of  occupancy  and  claim  of  title  by  plaintiff,  but  there 
was  no  evidence  to  show  that  the  owner  of  the  east  half  ever 
agreed  to  the  line  claimed,  or  was  aware  of  the  occupancy,  or 
that  the  location  of  the  division  line  was  ever  a  matter  of  dis- 
pute or  agreement  between  them.  Apparently  the  owner  of 
the  east  half  was  absent  and  had  left  it  vacant,  and  uninclosed. 
At  least  there  was  nothing  to  the  contrary.  Such  evidence  is 
not  sufficient  to  establish  a  boundary  by  acquiescence  or 
estoppel.  So  far  as  it  shows  adverse  possession,  it  is,  as  stated, 
ineffectual  because  the  taxes  were  not  paid  by  the  claimant. 
There  are  no  other  points  worthy  of  notice. 

The  judgment  and  order  are  affirmed. 

Angellotti,  J.,  and  Sloss,  J.,  concurred. 
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[L.  A.  No.  2862.    Department  One.^liiaj  18,  1012.] 

ALIDA  A.  POLLARD  and  B.  S.  POLLARD,  Respondents, 
V.  FRANCES  M.  RBBMAN  and  JOHN  BEBMAN, 
Appellants. 

Easement— Right  of  Wat  to  Strktp  over  Adjoining  Land. — When 
the  owner  of  a  parcel  of  land  buys  an  easement  over  adjoining  land 
for  a  way  from  his  land  to  a  public  street,  such  easement  becomes 
at  once  appurtenant  to  his  land,  giving  him  access  to  the  street 
over  such  way. 

Id. — ^Failubx  to  Bkcobd  Convbtangs  or  Easement — ^Bona  Fide  Pue- 
CHASE  OF  Sebvient  TENEMENT  WITHOUT  NOTICE. — If  the  grantee  of 
the  casement  fails  to  have  the  conveyance  thereof  legally  recorded, 
it  remains  good,  nevertheless,  against  the  grantor.  But  if  the 
grantor  of  the  easement,  in  such  case,  for  a  valuable  consideration, 
afterwards  unconditionally  conveys  the  servient  tenement  to  another, 
who  takes  without  notice  of  the  grant  of  the  right  of  way,  or  of  the 
use  of  the  way,  and  with  no  knowledge  of  facts  sufficient  to  put  him 
on  inquiry  concerning  it,  be  will  take  the  land  free  from  the  burden 
of  the  easement. 

Id. — Notice  of  Easements — ^Physical  Conditions  Showing  Use — Pub- 
CHASEB  Put  on  Inquiry — Notice. — If  the  way  is  at  the  time  in  use, 
and,  although  not  fenced,  is  marked  on  the  ground  either  by  the 
effects  of  the  travel  over  it  or  by  fences  or  other  bounds,  so  that  it 
is  plainly  visible  and  its  use  obvious  to  one  who  examines  the 
premises,  the  purchaser  is  put  on  inquiry  with  regard  to  such  ease- 
ment and  cannot  claim  as  a  purchaser  without  notice  thereof.  He 
cannot  escape  this  by  buying  without  examination,  and  is  bound  to 
take  notice  of  that  which  a  reasonably  careful  inspection  of  the  land 
would  disclose  to  him. 

Id. — Mere  Gate  in  Pence  Not  Notice  of  Easement. — ^It  cannot  bo  said, 
as  matter  of  law,  that  a  gate  in  a  fence  across  the  rear  of  a  city 
lot  was  alone  sufficient  to  give  notice  to  any  one  that  the  proprietor 
of  the  lot  owned  or  claimed  an  easement  across  the  intervening  land 
from  the  gate  to  a  public  street  for  access  to  and  from  the  street 
from  his  lot,  or  that  it  was  sufficient  to  put  an  intending  purchaser 
on  inquiry  as  to  such  easement. 

Id. — Evidence — Finding — Purchase  Not  Subject  to  Easement. — ^In 
the  light  of  the  foregoing  rules,  and  upon  a  review  of  the  evidence, 
it  is  held  that  the  finding  that  the  plaintiff  took  the  land  in  ques* 
tion  free  from  the  burden  of  the  defendant's  easement  must  be 
sustained. 

Id. — ^Adverse  Possession  of  Easement — Insufficient  Evidence-— In- 
TEBBUPTiON  AND  PREVENTION  OF  UsE. — Title  to  an  easement  cannot 
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be  established  hj  adverse  possession  where  the  evidence  shows  that 
its  use  by  the  adverse  claimant  was  disputed  and  was  freqaentlj 
interrupted  and  from  time  to  time  temporarily  prevented  during  the 
period  prescribed  bj  the  statute. 
Id. — New  Trial — Newly  Discovered  Evidence — ^Lack  of  Diugenge. — 
In  order  to  obtain  a  new  trial  because  of  newly  discovered  evidence, 
the  moving  party  must  show  that  he  used  reasonable  diligence  to 
discover  it  prior  to  the  trial  and  that  he  failed  to  discover  it  and  did 
not,  in  fact,  know  of  it  in  time  to  produce  it,  or  in  time  to  apply  for  a 
continuance  in  order  that  he  might  produce  it,  at  the  trial.  In  view 
of  this  principle,  the  court  did  not  err  in  denying  the  defendant  a 
new  trial  on  the  ground  of  newly  discovered  evidence  to  the  effect 
that  the  roadway  along  the  strip  claimed  aa  a  way  was  well  beaten 
and  clearly  visible  from  the  effects  of  use  at  and  prior  to  the  time 
of  the  plaintiff's  purchase  of  the  servient  tenement. 

APPEAL  from  a  judgrment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
W.  P.  James,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  L.  Murphy,  for  Appellants. 

E.  L.  Brady,  and  J.  L.  Brady,  for  Respondents. 

SHAW,  J. — ^When  the  owner  of  a  parcel  of  land  huys  an 
easement  over  adjoining  land  for  a  way  from  his  land  to  a 
public  street,  such  easement  becomes  at  once  appurtenant 
to  his  land,  giving  him  access  to  the  street  over  such  way. 

If  he  fails  to  have  the  conveyance  for  such  easement  legally 
recorded,  it  remains  good,  nevertheless,  against  the  grantor 
of  the  easement.  But  if  the  grantor  of  the  easement,  in  such 
case,  for  a  valuable  consideration,  afterwards  unconditionally 
conveys  the  servient  tenement  to  another,  who  takes  without 
notice  of  the  grant  of  the  right  of  way,  or  of  the  use  of  the 
way,  and  with  no  knowledge  of  facts  suflBcient  to  put  him  on 
inquiry  concerning  it,  he  will  take  the  land  free  from  the 
burden  of  the  easement.  (Civ.  Code,  sees.  1214,  1217;  Bell  v. 
Pleasant,  145  Cal.  413,  [104  Am.  St.  Rep.  61,  78  Pac.  957].) 

If  the  way  is  at  the  time  in  use,  and,  although  not  fenced,  is 
marked  on  the  ground  either  by  the  effects  of  the  travel  over  it 
or  by  fences  or  other  bounds,  so  that  it  is  plainly  visible  and  its 
use  obvious  to  one  who  examines  the  premises,  the  purchaser 
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is  put  on  inquiry  with  regard  to  such  easement  and  cannot 
claim  as  a  purchaser  without  notice  thereof.  He  cannot  escape 
this  by  buying  without  examination.  He  is  bound  to  take 
notice  of  that  which  a  reasonably  careful  inspection  of  the  land 
would  disclose  to  him. 

These  well  established  principles  are  decisive  of  the  present 
case.  On  June  5,  1888,  I.  R.  Dunkelberger  conveyed  to  John 
Rebman  lot  numbered  26  of  block  A,  in  the  Dunkelberger 
tract,  fronting  fifty  feet  on  the  south  line  of  Ninth  Street  in 
the  city  of  Los  Angeles,  and  extending  back  two  hundred  feet. 
On  the  following  day  Dunkelberger,  who  then  owned  the  land 
lying  to  the  east  and  south  of  said  lot,  conveyed  to  Rebman  a 
right  of  way  twelve  feet  wide  from  the  rear  of  said  lot  and 
extending  one  hundred  feet  east  to  a  public  blind  alley  opening 
into  a  public  street  called  Sunbury  Street.  This  conveyance 
was  not  acknowledged  and  was  never  recorded.  Afterward 
Rebman  conveyed  lot  26  to  his  wife,  Frances  M.  Rebman, 
the  principal  defendant  herein,  who  has  ever  since  remained 
the  owner  thereof.  This  conveyance,  of  course,  carried  with  it 
the  appurtenances,  including  the  said  right  of  way  for  access 
to  the  street  from  the  rear  of  the  lot.  The  Rebmans  resided 
on  lot  26  before  the  deed  from  Dunkelberger  to  Rebman  in 
1888,  and  have  ever  since  resided  there.  Rebman  used  the  rear 
end  of  the  lot  as  a  place  for  storing  lumber  and  building 
material,  and  used  said  way  as  a  means  of  ingress  and 
egress.  A  bam  was  built  by  him  on  the  southwest  corner  of 
the  lot  and  a  fence  was  built  inclosing  the  lot.  A  gate  was 
made  in  the  fence  at  the  rear,  by  means  of  which  access  to  the 
way  from  the  lot  was  afforded.  The  way  was  used  by  him 
whenever  occasion  required,  from  1888  down  to  October  23, 
1907,  when  this  action  was  begun.  On  May  10,  1902,  Dunkel- 
berger, for  a  valuable  consideration,  conveyed  to  Alida  A. 
Pollard,  the  principal  plaintiff  herein,  all  the  land  south  of 
lot  26,  including  the  way  in  question.  (B.  S.  Pollard  is  joined 
merely  because  he  is  her  husband.)  The  way  was  not  excepted 
and  no  mention  of  the  Rebman  easement  was  made  in  the 
deed  to  Mrs.  Pollard.  The  purchase  was  made  for  Mrs.  Pol- 
lard by  S.  B.  Abbott,  her  father.  Neither  he  nor  his  daughter 
knew  anything  of  the  conveyance  of  the  right  of  way,  or  of 
Rebman's  claim  thereunder.  Abbott  and  Mrs.  Pollard  both 
examined  the  premises  before  purchasing,  but  neither  of  them* 
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saw  the  gate  or  observed  any  marks  on  the  ground  indicating 
any  nse  of  the  said  way.  The  gate  was  plainly  visible  and  the 
mere  fact  that  they  did  not  observe  it  would  not  exempt  them 
from  its  effect  as  notice  of  the  existence  of  the  easement,  if  it 
was  suflScient  to  constitute  notice  thereof.  If  the  marks  of 
use  of  the  way  were  then  plainly  visible,  they  would  be  charge- 
able with  notice  of  them  abo.  On  this  point,  however,  there 
was  evidence  on  behalf  of  the  plaintiff  to  the  effect  that  there 
were  at  that  time  no  marks  on  the  ground  comprising  the  right 
of  way  to  indicate  that  it  was  or  had  been  used  as  a  way  from 
Bebman's  lot  to  the  street,  or  at  all.  The  defendant  appar- 
ently offered  no  evidence  as  to  the  condition  of  the  ground  in 
this  respect  at  that  time.  We  must,  therefore,  since  the  find- 
ing of  the  court  was  adverse  to  defendants,  assume  that  there 
were  no  such  indications  of  use.  The  only  thing  to  put  Mrs. 
Pollard  on  notice  of  the  easement  was  the  gate  in  Rebman's 
back  fence.  It  cannot  be  said,  as  matter  of  law,  that  this  gate 
alone  was  sufficient  to  give  notice  to  any  one  that  Rebman 
owned  or  claimed  an  easement  across  the  intervening  land 
from  his  gate  to  the  public  street  for  access  to  and  from  the 
street  from  his  lot,  or  that  it  was  sufficient  to  put  an  intend- 
ing purchaser  on  inquiry  as  to  such  easement.  The  finding 
of  the  court  that  Mrs.  Pollard  took  her  land  free  from  the 
burden  of  the  easement  must  be  sustained. 

Defendants  also  claim  title  to  the  easement  by  adverse 
possession,  continuing  from  the  time  of  Mrs.  Pollard's  pur- 
chase in  May,  1902,  to  the  time  the  action  was  begun,  being  a 
few  months  more  than  the  five  years  required  to  gain  title  by 
such  means.  The  evidence  shows  that  the  use  by  Rebman  was 
disputed  and  that  it  was  frequently  interrupted  and  from 
time  to  time  temporarily  prevented  during  this  period.  This 
is  sufficient  to  defeat  this  claim  of  title  by  prescription. 

A  motion  for  a  new  trial,  made  on  the  ground  of  newly  dis- 
covered evidence,  was  denied  by  the  court.  We  perceive  in 
this  no  abuse  of  discretion  or  error  on  the  part  of  the  trial 
court.  The  only  new  evidence  for  the  defendant,  set  forth  iu 
the  affidavits,  consisted  of  testimony  to  the  effect  that  the 
roadway  along  the  strip  claimed  as  a  way  was  well  beaten  and 
clearly  visible  from  the  effects  of  use,  at  and  prior  to  the  time 
of  Mrs.  Pollard's  purchase.  In  order  to  obtain  a  new  trial 
because  of  newly  discovered  evidence,  the  applicant  must  show 
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that  he  used  reasonable  diligence  to  discover  it  prior  to  the 
trial  and  that  he  failed  to  discover  it  and  did  not,  in  fact, 
know  of  it  in  time  to  produce  it,  or  in  time  to  apply  for  a 
continuance  in  order  that  he  might  produce  it,  at  the  trial. 
As  Rebman  and  his  wife  lived  on  the  lot  and  themselves  caused 
the  use  by  which  they  claim  that  the  roadway  was  made  visible 
on  the  ground,  they  must  admit  that  they  knew,  better  than 
any  one  else,  of  the  existence  of  such  marks.  The  witnesses 
now  proposed  to  be  produced  and  whose .  testimony,  it  is 
claimed,  has  been  discovered  since  the  trial,  were  either  em- 
ployees of  Rebman  who  used  the  way  and  made  the  marks 
while  in  his  service,  or  persons  who  lived  on  adjoining  lots 
and  who  were  well  known  to  him  at  the  time.  It  is  not  claimed 
that  they  were  out  of  the  state  or  that  their  whereabouts  was 
unknown  at  any  time.  No  reason  is  given  for  the  failure  to 
ascertain  what  they  would  testify,  or  for  the  failure  to  produce 
them  as  witnesses,  except  that  defendants  did  not  expect  that 
Mrs.  Pollard  or  Mr.  Abbott  would  deny  that  they  saw  the 
roadway  and  the  marks  of  use  thereof  on  the  ground.  De- 
fendants heard  them  testify  at  the  trial  and  did  not  then  ask 
for  a  continuance  to  procure  rebuttal  testimony,  nor  did  they 
themselves  testify  that  any  wheelmarks,  hoof  marks,  or  other 
evidence  of  use  of  the  way,  was  visible  on  the  ground.  They 
cannot  deny  that  they  then  had  good  reason  to  believe  that  the 
proposed  new  witnesses  could  and  would  testify  that  there 
were  such  marks,  if,  in  fact,  they  existed.  It  is  obvious  that 
reasonable  diligence  was  not  used.  This  is  sufficient  to  up- 
hold  the  denial  of  the  new  trial. 

The  judgment  for  plaintiffs  and  the  order  denying  defend- 
ants' motion  for  a  new  trial  are  affirmed. 

Angellotti,  J.,  and  Sloss,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[Sac.  No.  1891.    Department  Two.— May  20,  1912.] 

MATTHEW  MOERISSEY  et  al.,  Appellants,  v.  JOHN  C. 
GRAY  et  al.,  Respondents. 

foreclosttbe  op  mortgage — defendant  sued  in  representative  and 
Individual  Capacity — General  Return  op  Service  op  Process. — 
In  an  action  to  foreclose  a  mortgage  against  the  estate  of  the 
deceased  mortgagor,  brought  against  his  widow  individually  and  as 
administratrix  of  his  estate,  and  in  which  the  summons  was  directed 
against  her  in  both  capacities,  a  general  return  of  the  sheriff  that 
he  served  the  summons  and  complaint  upon  her  personally,  nothing 
further  appearing  therein,  will  be  construed  as  showing  a  service 
upon  her  in  all  the  capacities  in  which  she  was  sued. 

Id.— Judgment-Roll — General  Return  op  Service  Not  Proof  that 
Dependant  Was  Served  in  Particular  Capacity. — ^When  from  the 
judgment-roll  it  appears  that  a  judgment  is  rendered  against  a 
defendant  in  a  representative  capacity,  that  the  action  was  brought 
against  him  in  a  representative  and  individual  capacity,  the  sum- 
mons and  complaint  directed  to  him  for  service  in  both,  and  the 
return  of  the  sheriff  shows  generally  that  personal  service  upon  him 
of  the  process  was  made,  it  cannot  be  claimed,  simply  from  the 
general  return  of  service,  that  the  service  was  upon  him  in  one 
particular  capacity  rather  than  in  all  the  capacities  in  which  he 
was  sued. 

Id..^Intendments  in  Favor  op  Judgments — Jurisdiction  Presumed. — 
All  intendments  are  in  favor  of  the  validity  of  judgments  of  courts 
of  general  jurisdiction,  and  the  jurisdiction  of  such  courts  in  render- 
ing a  particular  judgment  is  conclusively  presumed  to  have  been 
acquired  unless  the  record  itself  shows  to  the  contrary. 

Id. — General  Return  Not  Conclusive  of  Service  in  Individual  Ca- 
pacity Alone. — Where  one  is  sued  in  both  an  individual  and  repre- 
sentative capacity  and  process  is  directed  against  him  in  both 
capacities,  a  return  of  service  which  simply  states  that  process  was 
served  upon  the  defendant  personally  is  not  conclusive  that  such 
personal  service  was  upon  him  only  in  his  individual  capacity,  nor 
that  he  was  not  served  in  Ms  representative  capacity. 

Id. — Amendment  op  Equivocal  Return — Proof  op  Capacity  in  Which 
Service  Was  Made. — Under  such  circumstances,  the  return  becomes 
equivocal  or  of  doubtful  inference,  and  the  court  could,  in  support 
of  the  judgment  actually  given,  permit  its  amendment  by  the  sheriff 
BO  as  to  show  that  in  fact  service  was  made  on  the  defendant  in 
the  capacity  in  which  the  judgment  against  him  was  actually  ren- 
dered, or  upon  a  trial  in  support  of  said  judgment  allow  proof  of 
the  actual  capacity  in  which  the  service  was  made. 
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Id. — ^Besort  to  Judgment-Roli*  to  Show  Capacity  op  Service — Cok- 
CLusivB  Presumption  in  Favor  op  Judgment. — ^Where,  from  lapse 
of  time  or  for  other  reasons,  it  may  be  impossible  to  make  proof 
justifying  the  court,  on  motion,  in  allowing  an  amendment  to  the 
return,  or,  when  the  judgment  is  attacked,  to  supply  evidence  of 
the  capacity  in  which  service  of  process  was  in  fact  made  in  support 
of  the  judgment,  resort  must  be  had  to  the  entire  record,  and  where 
it  appears  therefrom  that  the  true  nature  of  the  action  against  the 
defendant  was  in  both  an  individual  and  representative  capacity  and 
process  issued  for  service  upon  him  in  both  capacities,  these  facts, 
in  connection  with  the  return  of  the  sheriff  that  the  service  was  made 
upon  the  defendant  personally,  warrant  the  conclusive  presumption 
that  in  whatever  capacity  a  judgment  was  rendered  against  him, 
service  upon  him  in  that  capacity  was  had  and  jurisdiction  to  render 
it  acquired. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sutter 
County.    K.  S.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Morrissey,  for  Appellants. 

W.  H.  Carlin,  Carleton  Gray,  and  A.  E.  Boynton,  for 
Respondents. 

LORIGAN,  J. — This  action  is  brought  to  have  declared 
void  a  certain  judgment  of  foreclosure  and  deed  issued  upon 
a  sale  thereunder,  as  also  a  subsequent  deed  from  plaintiffs 
to  the  defendant  Gray,  and  for  a  decree  that  plaintiffs  are  the 
owners  of  the  real  property  described  in  said  foreclosure  judg- 
ment and  said  deeds  and  that  said  Gray  and  the  other  defend- 
ants hold  said  property  in  trust  for  plaintiffs.  A  demurrer' 
to  the  second  amended  complaint  was  sustained  and  plaintiffs 
declining  to  amend  judgment  was  entered  in  favor  of  the 
defendants  and  from  the  judgment  plaintiffs  appeal. 

The  complaint  in  this  action  is  quite  voluminous  but,  for 
reasons  hereafter  to  be  stated,  it  will  be  necessary  only  to  set 
forth  the  allegations  upon  the  one  legal  proposition  which  we 
think  it  necessary  to  consider. 

With  respect  to  it  the  complaint  alleged,  that  one  Timothy 
Morrissey  died  intestate  in  July,  1887,  a  resident  of  Butte 
County,  leaving  real  property  therein  consisting  of  three 
hundred  acres  of  land  (described  in  the  complaint)  and  as  his 
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heirs  at  law  his  widow  and  eight  minor  children,  said  widow 
and  five  of  said  children  being  plaintiffs  in  this  action;  that 
said  land  was  community  property ;  that  his  widow,  the  plain- 
tiff Johanna  Momssey,  employed  the  defendant  Gray,  then  a 
practicing  attorney  in  Butte  County,  to  represent  her  in  pro- 
Curing  letters  of  administration  upon  the  estate  of  her  de- 
ceased husband,  and  that  on  August  1,  1887,  he  having  made 
application  in  her  behalf,  she  was  appointed  administratrix 
of  his  estate ;  that  upon  her  application,  said  Gray  represent- 
ing her,  an  order  of  court  was  made  March  26,  1888,  setting 
apart  to  said  widow  and  her  children  a  homestead  cousisting 
of  forty-five  acres  out  of  said  three  hundred  acres  of  land; 
that  prior  to  his  death  said  Timothy  Morrissey  had  executed 
a  mortgage  on  said  three  hundred  acres  to  one  Mose  Wick  to 
secure  an  indebtedness  of  fifteen  hundred  dollars,  and  on 
April  15,  1892,  proceedings  were  commenced  to  foreclose  said 
mortgage,  said  Johanna  Morrissey  individually,  and  as  ad- 
ministratrix of  the  estate  of  Timothy  Morrissey,  deceased,  and 
all  the  children  of  said  deceased,  being  named  as  defendants 
in  the  foreclosure  complaint;  that  a  return  of  service  of 
summons  in  said  action,  as  appears  in  the  judgment-roll  in 
said  foreclosure  proceeding  is  as  follows:  "Sheriff's  service. 
I  hereby  certify  that  I  received  the  within  summons  on  the 
17th  day  of  April,  A.  D.  1893,  and  personally  served  the  same 
on  April  19th,  A.  D.  1893,  by  delivering  to  Johanna  Mor- 
rissey a  copy  of  said  summons  attached  to  a  copy  of  the  com- 
plaint personally  in  the  county  of  Butte,  and  that  by  order 
of  the  plaintiff's  attorney  none  of  the  other  defendants  were 
served.  Dated  this  19th  day  of  April,  1893.  R.  A.  Anderson, 
Sheriff,  T.  A.  Atchinson,  Deputy."  That  the  defendant  Gray 
became  judge  of  the  superior  court  of  Butte  County  in  1891 
and  was  such  when  the  foreclosure  proceeding  was  brought 
and  thereafter;  that  none  of  the  defendants  named  in  said 
foreclosure  proceeding  appeared  in  said  action,  but  on  July 
1, 1893,  on  the  order  of  said  Gray,  presiding  as  superior  judge, 
what  purported  on  its  face  to  be  a  judgment  by  default  was 
entered  therein  against  the  plaintiff  herein  Johanna  Mor- 
rissey in  her  individual  capacity  and  not  against  any  of  the 
other  defendants  therein,  and  what  purported  to  be  a  decree 
of  foreclosure  was  made  and  entered  by  said  court;  that  the 
said  court  never  acquired  jurisdiction  over  the  subject-matter 
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of  said  property  or  of  the  said  estate  of  Timothy  Morrissey, 
deceased,  or  of  plaintiffs  herein  by  service  of  process  or  other- 
wise, and  that  said  decree  is  of  no  validity  against  the  said 
property  and  estate  of  said  Timothy  Morrissey,  deceased,  or 
the  interests  of  plaintiffs  therein;  that  on  August  2,  1893, 
pursuant  to  said  decree  and  an  order  of  sale  the  property  was 
sold  by  the  sheriff  to  one  C.  T.  Wick,  who  on  the  same  day,  at 
the  solicitation  of  said  defendant  Gray,  sold  and  assigned  to 
the  latter  all  the  right  acquired  by  him  under  the  certificate  of 
sale  without  the  knowledge  of  these  plaintiffs  or  either  of 
them. 

The  complaint  contains  other  allegations  under  which  it  is 
asserted  that  the  defendant  Gray,  having  acted  as  attorney 
for  the  widow  in  procuring  letters  of  administration  and  an 
order  setting  apart  the  homestead,  was  disqualified  to  act 
judicially  in  the  foreclosure  proceeding,  and  hence  the  judg- 
ment rendered  by  him  was  void;  that  a  certain  amended 
return  of  the  service  of  summons  was  ordered  by  him  to  be 
made  as  presiding  judge  of  the  superior  court  after  he  had 
acquired  an  interest  in  the  property,  and  which  amended  re- 
turn reciting  that  service  of  summons  in  the  foreclosure 
proceeding  had  been  made  upon  Johanna  Morrissey  as  ad- 
ministratrix of  the  estate  of  Timothy  Morrissey,  deceased, 
was  also  void.  It  was  also  alleged  that  the  defendant  Gray, 
after  obtaining  the  assignment  of  the  certificate  of  sale  from 
Wick,  had  procured  from  plaintiffs  a  deed  to  their  interest 
in  the  three  hundred-acre  tract  of  land  in  consideration  of  a 
reconveyance  by  him  to  the  plaintiff  Johanna  Morrissey  of  the 
homestead  premises  embraced  in  the  decree  of  foreclosure  and 
sheriff's  certificate  of  sale,  and  that  said  deed  was  obtained 
from  plaintiffs  by  the  exercise  of  undue  influence  proceeding 
from  the  confidence  and  trust  they  reposed  in  him  as  former 
attorney  in  the  administration  of  the  estate,  and  alleged  mis- 
representations as  to  their  rights  in  the  property  sold  under 
the  foreclosure  proceeding. 

The  defendants  filed  a  disclaimer  as  to  any  interest  or  claim 
to  the  land  referred  to  in  the  complaint  as  the  homestead 
premises  and  embraced  in  this  action,  at  the  same  time  that 
they  filed  their  demurrer — general  and  special — ^which  was 
sustained. 

The  complaint  in  the  present  action  was  filed  after  trial  and 
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a  judgment  against  the  plaintiffs  therein  in  a  previous  action 
subsequently  appealed  to  this  court  and  the  judgment  sus- 
tained in  Morrissey  et  al.  v.  Oray  et  al.,  160  Cal.  390,  [117 
Pac.  438],  That  action,  which  was  brought  by  other  children 
of  Timothy  Morrissey,  deceased,  co-heirs  with  these  present 
plaintiffs  in  the  land  left  by  their  deceased  father,  involved 
the  validity  of  the  same  judgment  as  is  attacked  here, 
the  right  of  recovery  from  the  appeal  being  predicated 
on  the  part  of  plaintiffs  therein,  upon  the  same  claim  of 
invalidity  as  is  now  asserted  in  this  complaint  by  the  present 
plaintiffs.  In  the  action  referred  to  it  will  be  observed,  from 
an  examination  of  the  opinion  of  this  court  disposing  of  that 
appeal,  that  the  claim  of  the  plaintifb  there  was  that  the 
judgment  in  the  foreclosure  proceeding  of  Wick  v,  Johanna 
Morrissey  et  al.,  which  purported  in  terms  to  be  a  judgment 
of  foreclosure  against  Johanna  Morrissey  as  administratrix 
and  against  the  estate  of  the  deceased,  was  void  because  it 
appeared  from  the  original  return  of  service  of  summons  in 
the  judgment-roll  that  the  only  service  thereof  was  made  on 
Johanna  Morrissey,  individually,  and  not  in  her  representative 
capacity  as  administratrix  of  the  estate,  and  that  the  only 
judgment  which  the  court  could  render,  and  which  it  was 
claimed  in  legal  effect  was  rendered,  foreclosed  only  the  rights 
in  the  property  of  Johanna  Morrissey,  individually,  and  did 
not  affect  the  interests  of  the  other  plaintiffs  as  heirs-at-law 
of  deceased,  no  service  having  been  made  upon  them;  that 
the  validity  of  that  judgment  is  to  be  determined  solely  upon 
an  inspection  of  the  return  of  service  made  by  the  sheriff 
(recited  above)  as  it  appeared  upon  the  face  of  the  judgment- 
roll  when  the  judgment  became  final,  and  that  a  certain  pur- 
ported amendment  to  this  return  thereafter  made  by  order 
of  the  court — ^the  defendant  Gray  presiding  as  judge — recit- 
ing that  service  was  made  on  Johanna  Morrissey  as  adminis- 
tratrix was  void. 

On  the  trial  of  the  action  referred  to,  the  deputy  sheriff 
who  made  the  original  return,  was  called  as  a  witness  and 
testified  that  in  fact  he  had  made  service  of  process  upon 
Johanna  Morrissey  as  administratrix.  The  trial  court  per- 
mitted him  to  amend  the  original  return  accordingly  and  then 
sustained  the  judgment  theretofore  rendered  as  one  foreclos- 
ing the  interest  of  the  estate  of  the  deceased  in  the  property. 
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It  was  held  here  on  that  appeal  that  the  ruling  of  the  trial 
court  was  correct,  the  amendment  properly  permitted  and  the 
judgment  valid.  That  decision  would  appear,  practically,  to 
dispose  of  any  possible  advantage  which  could  accrue  to  the 
present  plaintiffs  if  the  order  of  the  superior  court  here  in- 
volved sustaining  the  demurrer  should  be  reversed.  Upon  the 
trial  under  the  amended  return  which  has  been  made  a  part  of 
the  judgment-roll  the  validity  of  the  judgment  would  now  be 
beyond  question  on  any  ground  urged  here. 

Appellants,  however,  who  were  not  parties  to  that  action, 
or  to  that  appeal,  and  are  not  bound  by  the  judgment  therein, 
have  submitted  this  appeal  on  its  o^ti  record  for  disposition 
and  we  are  satisfied  that  under  the  allegation  in  the  com- 
plaint here  with  reference  to  the  matters  contained  in  the 
judgment-roll  the  judgment  is  valid. 

In  this  connection  it  may  be  observed  that  we  are  not  con- 
cerned with  the  judgment  in  question  as  far  as  it  purports  to 
aflPect  the  rights  of  the  plaintiffs,  children  of  the  deceased,  in 
the  homestead  property  embraced  in  the  judgment  of  fore- 
closure and  sale.  The  defendants  have  expressly  disclaimed 
any  interest  or  claim  therein.  The  only  question  is  as  to  the 
validity  of  the  judgment  foreclosing  the  interests  of  the  estate 
in  the  remainder  of  the  three  hundred  acres. 

The  principal  contention  of  plaintiffs  here  in  their  attack 
upon  the  judgment  is  based  upon  the  original  return  of  service 
which  it  is  claimed  can  alone  be  looked  to  in  determining  the 
capacity  in  which  service  upon  Johanna  Morrissey  was  made. 
While  in  Morrissey  v.  Gray,  160  Cal.  390^  [117  Pac.  438],  in 
referring  to  this  original  return  it  was  said  that  "this  return, 
of  course,  afforded  no  evidence  of  service  upon  Johanna  Mor- 
rissey as  administratrix  of  the  estate,"  this  language  had 
reference  to  the  return,  taken  in  consideration  by  itself,  and 
without  reference  to  the  judgment  .which  was  actually  ren- 
dered or  to  the  pleading  or  process  to  which  it  was  addressed. 
What  effect  the  return  would  have  on  the  validity  of  the  judg- 
ment actually  rendered,  when  taken  in  connection  with  all 
the  matters  contained  in  the  judgment-roll,  this  court  was  not 
then  considering,  because  the  action  of  the  trial  court  in  per- 
mitting, on  the  trial,  the  amendment  to  the  original  return 
which  was  the  principal  matter  discussed  and  sustained,  made 
such  consideration  unnecessary.     Here,  however,  the  exact 
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situation  is  presented,  the  trial  court  doubtless  basing  its  con- 
clusion that  jurisdiction  over  the  administratrix  of  the  estate 
of  Timothy  Morrissey,  deceased,  was  acquired  and  the  judg- 
ment properly  rendered  against  her  in  that  capacity,  from  an 
inspection  of  the  entire  record  as  it  stood  when  the  judgment 
was  rendered,  and  we  think  that  conclusion  was  right. 

While  the  allegations  of  the  complaint  are  not  as  ample  as 
they  might  be  with  reference  to  the  contents  of  the  judgment- 
roll  as  recited  therein,  it  suflSciently  appears  therefrom  that 
the  complaint  in  the  foreclosure  proceeding  was  drafted 
against  Johanna  Morrissey  as  administratrix  to  foreclose 
through  her,  as  such,  the  interest  of  the  estate  of  Timothy 
Morrissey,  deceased,  in  the  property  and  against  her  and  th<| 
children  individually  to  foreclose  also  any  rights  which  she 
or  they  might  personally  have  in  the  land.  The  summons  was 
directed  to  her  in  her  capacity  as  administratrix  as  well  as 
individually,  and  the  return  of  the  sheriff  was  that  he  had 
made  service  thereof  "by  delivering  to  Johanna  Morrissey  a 
copy  of  said  summons  attached  to  a  copy  of  the  complaint, 
personally,  in  Butte  County."  No  appearance  was  made  by 
Johanna  Morrissey  in  either  capacity  and  subsequently  a  de- 
cree was  rendered  foreclosing  through  her  as  administratrix 
the  interest  of  the  estate  of  Timothy  Morrissey  in  the  prop- 
erty. No  judgment  was  rendered  against  her  individually, 
and,  of  course,  none  against  the  other  defendants  upon  whom 
it  appears  no  service  was  had.  Notwithstanding  these  matters 
appearing  in  the  judgment-roll  it  is  insisted  by  appellants 
that  the  original  return  (which  as  we  say  it  is  claimed  can 
alone  be  considered)  shows  that  the  service  was  made  upon 
Johanna  Morrissey  only  in  her  individual  capacity.  But  this 
is  not  true  in  point  of  fact.  There  is  nothing  in  the  return 
which  declares  explicitly  in  what  capacity  she  was  served.  It 
is  a  general  return  that. she  was  served  with  a  copy  of  the 
summons  and  complaint  and  in  the  nature  of  things,  the  com- 
plaint being  against  her  in  her  capacity  as  administratrix  and 
individually,  and  the  summons  being  directed  to  her  in  both 
capacities,  a  service  upon  her  personally,  which  the  sheriff 
returns  he  made  (nothing  further  appearing  in  the  return), 
must  be  taken  to  have  been  made  upon  her  in  all  the  capacities 
in  which  she  was  sued.  The  purpose  of  the  service  of  process 
is  to  give  notice  to  a  defendant  that  suit  had  been  brought 
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against  him  so  that  he  may  have  an  opportunity  to  defend  if 
he  so  elects.  All  that  is  necessary  for  a  sheriff  to  do  in  mak- 
ing service,  and  his  sole  duty  in  that  respect,  is  to  deliver  to 
the  defendant  a  copy  of  the  summons  and  a  copy  of  the  com- 
plaint and  make  return  of  that  fact.  It  is  not  necessary  in 
making  service  that  the  sheriff  shall  announce  to  a  defendant 
the  capacities  in  which  he  is  sued  or  in  what  capacity  he  is 
served.  He  is  informed  of  that  by  the  receipt  of  the  complaint 
and  the  summons.  And  when  from  the  judgment-roll  it  ap- 
pears that  a  judgment  is  rendered  against  a  defendant  in  a 
representative  capacity,  that  the  action  was  brought  against 
him  in  two  capacities,  representative  and  individual,  the  sum- 
mons and  complaint  directed  to  him  for  service  in  both,  and 
the  return  of  the  sheriff  shows  generally  that  personal  service 
upon  him  of  the  process  was  made,  we  cannot  perceive  upon 
what  principle  it  can  be  claimed,  simply  from  the  general 
return  of  service  that  the  service  was  upon  him  in  one  par- 
ticular capacity  rather  than  in  all  the  capacities  in  which  he 
was  sued.  Counsel  for  appellants  have  cited -us  to  no  case 
where  it  has  been  so  held.  The  cases  to  the  effect  that  a  judg- 
ment is  void  where  one  is  sued  in  a  representative  capacity 
and  judgment  is  rendered  against  him  individually,  or  vice 
versa  have  no  application.  If  one  is  sued  in  a  representative 
capacity  alone,  and  the  return  of  summons  is,  as  here,  a  gen- 
eral return  of  personal  service  and  the  judgment  is  against 
the  defendant  in  a  representative  capacity  it  could  not  reason- 
ably be  contended  in  an  attack  upon  the  judgment,  which 
would  of  course  be  made  upon  the  same  theory  as  is  advanced 
here, — ^namely,  that  the  return  alone  can  be  considered  in  de- 
termining the  validity  of  the  judgment — ^that  the  court  must 
be  constrained  to  a  consideration  solely  of  the  return  of 
service  in  determining  the  validity  of  the  judgment.  It  could 
look  to  the  entire  judgment-roll ;  the  complaint  which  showed 
an  action  brought  solely  against  the  defendant  in  a  representa- 
tive capacity,  the  summons  directed  to  him  in  such  capacity 
alone,  and  in  support  of  the  judgment  as  actually  rendered, 
it  would  be  held  that  the  general  return  of  personal  service 
showed  service  upon  the  defendant  in  the  capacity  in  which  he 
was  alone  sued.  No  one  would  question  the  right  of  the  court 
to  consider  all  the  matters  appearing  upon  the  judgment-roll 
in  support  of  the  judgment  actually  rendered,  nor  question 
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the  validity  of  a  determination  that  from  such  an  inspection 
the  return  of  service  showed  a  service  upon  defendant,  in  the 
capacity  in  which  he  was  sued  and  jurisdiction  acquired  to 
render  judgment  against  him  in  that  capacity.     The  same 
principle  applies  here.    Johanna  Morrissey  was  made  a  de- 
fendant in  two  capacities,  the  summons  was  addressed  to  her 
in  both,  the  duty  of  the  sheriff  was  to  serve  her  in  both,  the 
delivery  to  her  of  a  copy  of  the  summons  and  complaint  was  in 
effect  a  service  upon  her  in  both,  and  the  service  upon  her 
which  the  sheriff  returned  as  personally  made,  taken  in  con- 
nection with  the  complaint  and  summons  was  a  sufiScient  re- 
turn of  service  in  all  capacities  in  which  she  was  sued,  and 
would  have  wiarranted  a  judgment  against  her  in  both,  al- 
though here  it  was  only  entered  against  her  in  her  representa- 
tive capacity.    All  intendments  are  in  favor  of  the  validity  of 
judgments  of  courts  of  general  jurisdiction,  and  the  jurisdic- 
tion of  such  courts  in  rendering  a  particular  judgment  is 
conclusively  presumed  to  have  been  acquired  unless  the  record 
itself  shows  to  the  contrary.    And  where  one  is  sued  in  both 
an  individual  and  vepresentative  capacity  and  process  is  di- 
rected against  him  in  both  capacities  the  return  of  service 
which  simply  states  that  process  was  served  upon  the  defend- 
ant personally,  is  not  conclusive  that  such  personal  service 
was  upon  him  only  in  his  individual  capacity,  nor  that  he 
was  not  served  in  his  representative  capacity.     The  return 
under  such  circumstances  becomes  equivocal  or  of  doubtful 
inference.    In  such  a  case,  as  pointed  out  in  Morrissey  v.  Oray, 
160  Cal.  390,   [117  Pac.  438],  the  court,  in  support  of  the 
judgment  actually  given,  could  under  this  equivocal  or  de- 
fective return  permit  an  amendment  by  the  sheriff  so  as  to 
show  that  in  fact  service  was  made  on  the  defendant  in  the 
capacity  in  which  the  judgment  against  him  was  actually 
rendered,  or  upon  the  trial  in  support  of  said  judgment  allow 
proof  of  the  actual  capacity  in  which  the  service  was  made. 
But  cases  may  arise  where  from  lapse  of  time  or  for  other 
reasons,  it  may  be  impossible  to  make  proof  justifying  the 
court,  on  motion,  in  allowing  an  amendment  to  the  return  to 
be  made,  or  when  the  judgment  is  attacked  to  supply  evidence 
of  the  capacity  in  which  service  of  process  was  in  fact  made  in 
support  of  the  judgment  entered.    It  then  becomes  necessary 
for  the  court  to  determine  the  validity  of  a  judgment  on  other 
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consideratioDs.  It  cannot^  of  course,  be  determined  from  the 
return  itself,  because  that  is  equivocal,  hence  resort  must  be 
had  to  the  entire  record,  and  where  it  appears  upon  such  re- 
sort that  the  true  nature  of  the  action  against  the  defendant 
was  in  both  an  individual  and  representative  capacity  and 
process  issued  directed  for  service  upon  him  in  both  capacities, 
these  facts  taken  into  consideration  by  the  court,  in  connec- 
tion with  the  return  of  the  sheriff  that  the  service  was  made 
upon  the  defendant  personally  warrant  the  conclusive  pre- 
sumption  that  in  whichever  capacity  a  judgment  was  ren- 
dered against  him,  service  upon  him  in  that  capacity  was  had 
and  jurisdiction  to  render  it  acquired. 

As  to  the  other  claim  made  in  the  complaint  that  the  judg- 
ment is  void  because  of  the  previous  connection  of  Judge  Gray 
with  the  estate  of  Timothy  Morrissey,  deceased,  as  one  of  the 
attorneys  for  the  administratrix,  which  it  is  alleged  disquali- 
fied him  from  proceeding  as  superior  court  judge  in  the  fore- 
closure matter  and  rendering  a  decree  of  foreclosure.  The 
facts  which  are  stated  as  allegations  in  the  complaint  in  this 
respect  are  no  different  from  those  considered  under  the  evi- 
dence in  the  appeal  heretofore  referred  to — Morrissey  v.  Grwy, 
160  Cal.  390,  [117  Pac.  438]— where  it  was  held  that  they  con- 
stituted no  disqualification. 

As  to  the  further  claim  of  fraud  on  the  part  of  Gray  in 
procuring  the  deed  from  plaintiffs.  In  view  of  the  fact  that 
the  title  of  Gray  to  the  property  is  deraigned  through  a 
sheriff's  sale  under  the  judgment  in  the  foreclosure  proceed- 
ing which  we  have  just  been  considering,  and  which  was 
valid  as  against  the  interest  of  the  estate  of  Timothy  Morris- 
sey in  the  land,  the  deed  from  plaintiffs  to  Gray  which  they 
seek  to  avoid  becomes  of  no  moment.  The  title  of  Gray  being 
valid  under  the  judgment  of  foreclosure  and  sale  he  need 
place  no  reliance  on  that  deed.  He  acquired  nothing  under  it 
that  he  did  not  already  possess.  This  matter  is  also  suflfi'^'pntly 
treated  of  in  the  case  on  appeal  referred  to  and  needs  no 
further  consideration. 

The  judgment  is  affirmed. 

Henshaw,  J.,  and  Melvin,  J.,  concurred. 
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[8.  F.  No.  5527.    Department  Two.— May  21,  1912.] 

H.  S.  BRAMMAN,  Respondent,  v.  CITY  OP  ALAMEDA, 
and  JOHN  CONRAD,  Chief  of  Police  of  the  City  of 
Alameda,  Appellants. 

Municipal  Corporations — Citt  op  Alamida— License-Tax. — The  city 
of  Alameda,  under  Bubdivision  19  of  section  17  of  chapter  II  of 
article  II  of  the  charter  (Stats.  1907,  p.  1051),  has  the  power  to 
impose  a  lieense-tax  either  for  regulation  or  for  revenue. 

Id. — Classification  for  Purposes  of  License. — ^While  a  municipality  in 
the  imposing  of  license-taxes  may  not  discriminate  in  doing  so  by 
imposing  different  taxes  upon  persons  similarly  situated  and  exercis- 
ing the  sauM  privilege,  still  it  may  classify  occupations,  and  in  doing 
so  may  distinguish  between  different  occupations,  and  likewise  dis- 
tinguish between  those  engaged  in  similar  occupations. 

Id. — Basis  of  Classification  —  Reasonableness  of  Standard.  —  In 
adopting  a  classification  with  reference  to  the  persons  engaged  in 
the  same  general  occupation  or  business  for  the  purpose  of  imposing 
a  license-tax,  any  standard  or  rule  of  gradation  may  be  adopted  which 
is  fair  and  reasonable  and  equally  affects  all  within  the  class  to 
which  it  is  applied. 

Id. — ^Vehicles  and  Animals  Used  in  Business. — A  classification  of  a 
particular  business,  for  the  purpose  of  imposing  a  gradated  license- 
tax  thereon,  may  be  based  upon  the  number  of  vehicles  and  animals 
which  are  used  in  the  prosecution  of  the  business. 

Id. — Construction  of  Ordinance — ^Provisions  to  Be  Construed  To- 
gether.— Ordinance  No.  484  of  the  city  of  Alameda  is  a  general 
ordinance  taxing  occupations  or  business  privileges  and  attempting 
to  classify  and  license  all  such  business  for  both  regulation  ami 
revenue,  and  its  provisions  must  be  construed  together,  and  the 
ordinance  looked  to  in  its  entirety. 

Id. — Classification  of  Business  of  Retail  Butcher  —  License  on 
Class  Using  Vehicles. — So  construing  section  85  with  other  pro- 
visions of  the  ordinance,  its  effect  is,  as  far  as  the  retail  butcher 
business  is  concerned,  to  divide  it  into  classes  consisting  of  those 
who  maintain  a  place  of  business  in  the  conduct  of  which  no  vehicles 
are  used  and  those  who  in  the  conduct  of  the  same  business  use 
vehicles,  and  to  impose  upon  the  latter  class  a  license-tax,  dependent 
upon  the  number  of  vehicles  and  animals  so  used.  Such  a  classifica- 
tion is  fair  and  reasonable. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    W.  S.  Wells,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 
M.  W.  Simpson,  for  Appellants. 
R.  B.  Tappan,  and  Fred  W.  Fry,  for  Respondent. 

LORIGAN,  J. — This  action  was  brought  to  restrain  defend- 
ants from  enforcing  against  plaintiff  the  provisions  of  an 
ordinance  of  the  city  of  Alameda — ^No.  484 — providing,  among 
other  things,  for  a  license-tax  on  wagons  and  vehicles  used  in 
connection  with  any  business. 

The  complaint  alleges  that  plaintiff  is  a  retail  dealer  in 
meats,  having  a  shop  in  the  city  of  Alameda  where  meats  are 
sold  and  from  which  shop  plaintiff  delivers  them  to  his  cus- 
tomers in  the  city  of  Alameda  by  means  of  carts  drawn  by 
horses;  that  he  has  paid  the  license-tax  imposed  by  said  or- 
dinance for  the  carrying  on  of  his  general  business  as  a  retail 
dealer  in  meats  but  has  refused  to  pay  a  license-tax  assessed 
by  said  ordinance  upon  the  wagons  used  by  him  in  connection 
with  his  business,  upon  the  ground  that  said  wagon  license-tax 
is  unconstitutional  and  void.  The  provisions  of  the  ordinance 
which  are  attacked  are  set  forth  in  the  complaint  and  then  fol- 
low allegations  of  interference  with  the  business  of  plaintiff 
and  injury  thereto  sustained  through  the  conduct  of  defend- 
ants in  delaying,  detaining,  and  harassing  upon  the  public 
streets  of  said  city,  the  drivers  of  the  delivery  wagons  of 
plaintiff  in  an  effort  to  compel  the  payment  of  said  wagon 
license-tax  and  the  threatened  arrest  of  plaintiff*  and  his  em- 
ployees if  said  license-tax  is  not  paid.  The  prayer  was  for  -a 
perpetual  injunction  restraining  the  enforcement  or  attempt 
to  enforce  the  collection  of  said  wagon  license-tax  from  plain- 
tiff or  his  employees. 

The  defendants  challenged  by  demurrer  the  sufficiency  of 
the  facts  set  forth  in  the  complaint  to  constitute  a  cause  of 
action.  It  was  stipulated  on  the  hearing  of  the  demurrer  that 
the  general  business  license-tax  referred  to  in  the  complaint 
as  having  been  paid  by  the  plaintiff  under  the  same  ordinance 
imposing  the  said  wagon  license-tax  was  the  sum  of  ten  dollars 
and  that  the  carts  referred  to  in  the  complaint  used  by  plain- 
tiff in  the  delivery  of  meats  to  his  customers  consisted  of  two 
each  drawn  by  one  horse. 
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The  demurrer  to  the  complaint  was  overruled  and  the  de- 
fendants declining  to  answer,  judgment  was  entered  against 
them  granting  plaintiff  the  relief  prayed  for  and  from  this 
judgment  defendants  appeal. 

The  only  point  in  the  case  is  as  to  the  validity  of  the  sec- 
tion of  the  ordinance  dealing  with  the  wagon  license-tax,  it 
being  conceded  that  if  this  section  is  invalid  the  complaint 
states  a  cause  of  action ;  if  valid  the  demurrer  of  the  defend- 
ants should  have  been  sustained. 

A  proper  consideration  of  the  point  involved  necessitates  a 
reference  to  some  of  the  provisions  of  the  charter  of  the  city 
of  Alameda,  as  also  to  some  of  the  provisions  of  the  ordinance 
in  question. 

Since  1907  the  city  of  Alameda  has  been  organized  and  ex  • 
isting  under  a  freeholders'  charter  (Stats.  1907,  p.  1051), 
which  provides  as  to  the  powers  and  limitations  of  the  council 
thereof  (art.  II,  chap.  2)  that  it  shall  have  power  (sec.  17, 
subd.  17)  "to  impose  all  license-taxes  subject  to  the  restric- 
tions elsewhere  in  this  charter  contained,  and  to  provide  for 
the  collection  thereof." 

Subdivision  19 :  "to  authorize  the  granting  of  licenses  for 
any  lawful  purpose  for  revenue  and  regulation  and  to  fix  by 
ordinance  the  amount  to  be  paid  therefor  and  to  provide  for 
revoking  the  same ;  provided  that  no  license  shall  be  granted 
for  a  longer  period  than  one  year." 

In  1908  the  ordinance  entitled:  "Ordinance  No.  484,  pro- 
viding for  municipal  licenses  for  regulation  and  revenue  and 
establishing  the  license-tax  therefor,"  some  of  the  provisions 
of  which  are  here  in  question,  was  adopted.  The  opening  sec- 
tion of  the  ordinance  makes  the  usual  provision  declaring  it 
unlawful  to  commence  or  carry  on  any  "trade,  calling  or  occu- 
pation" specified  in  the  ordinance  or  to  "keep,  employ  or  use 
any  article  or  thing"  for  which  a  license-tax  is  imposed  without 
first  having  procured  a  license  from  the  city  so  to  do. 

Section  10  of  the  ordinance  declares:  "Except  as  herein- 
after otherwise  provided,  where  more  than  one  occupation  or 
business  of  those  upon  which  a  license-tax  is  hereinafter  im- 
posed is  carried  on  or  conducted  by  one  person,  firm  or  cor- 
poration at  any  one  location,  the  license-tax  for  such  combined 
business  or  occupation  shall  be  the  tax  hereinafter  imposed 
on  that  one  of  said  occupations  or  business  which  is  most 
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heavily  taxed  hereunder."  Then  follow  provisions  imposing 
a  license-tax  upon  various  specified  occupations  and  businesses 
in  the  form  usually  pertaining  to  such  ordinances.  On  the 
business  of  a  retail  meat  dealer  is  imposed  a  general  business 
license  of  ten  dollars  a  year,  which  is  the  license  plaintiff  paid. 

Coming  now  to  the  sections  of  the  ordinance  particularly 
involved  here. 

Section  85  is  as  follows:  "For  every  person,  firm  or  cor- 
poration who  owns,  keeps  or  uses  any  wagon  or  vehicle  here- 
inafter described  the  license-tax  shall  be  as  follows : 

"Subdivision  A.  For  every  hack,  coach,  carriage,  omnibus 
or  automobile  used  for  the  carrying  of  passengers  for  hire 
with  driver,  $5.00  per  year  for  each  such  vehicle. 

"Subdivision  B.  For  every  wagon  or  cart  drawn  by  two  or 
more  animals  and  used  for  the  hauling  of  rock,  dirt,  manure, 
sand,  loam,  gravel,  lumber,  coal,  hay,  brick,  cement,  ice  or  oil, 
$6.00  per  year  for  each  such  vehicle.  For  every  such  wagon 
or  cart  drawn  by  one  animal,  $3.00  per  year. 

"Subdivision  C.  For  every  truck  or  dray,  express  wagon, 
garbage  wagon,  or  cart,  vegetable  garden  wagon,  or  peddlers' 
wagon,  $8.00  per  year  when  drawn  by  two  or  more  animals, 
and  $5.00  per  year  when  drawn  by  one  animal. 

"Subdivision  D.  For  every  motor  vehicle  used  in  trans- 
porting merchandise,  $15.00  per  year. 

"Subdivision  E.  For  every  vehicle  or  wagon  not  herein- 
before in  this  section  included,  where  used  in  connection  with 
any  business,  $5.00  per  year  when  drawn  by  two  or  more 
animals  and  $3.00  per  year  when  drawn  by  one  animal. 

"Subdivision  F.  The  provisions  of  section  10  of  this  ordi- 
nance shall  not  apply  to  license-taxes  imposed  by  this  section." 

It  is  asserted  by  the  appellant  in  his  brief  on  this  appeal, 
that  the  view  taken  by  the  trial  court  holding  section  85  of 
the  ordinance  invalid  was,  that  the  power  conferred  by  the 
charter  upon  the  council  "to  authorize  the  granting  of  licenses 
for  any  lawful  purpose  for  revenue  or  regulation"  extended 
only  to  the  granting  of  licenses  for  the  lawful  purposes  fol- 
lowed by  the  licensee,  and  that  the  "lawful  purpose"  specified 
in  the  charter  means  the  main  business,  pursuit  or  occupation 
of  the  licensee  and  that  the  plaintiff  is  not  pursuing  the  busi- 
ness of  operating  a  horse  and  wagon  but  the  operation  of  a 
horse  and  wagon  is  merely  incidental  to  his  main  pursuit, 
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which  is  that  of  conducting  the  business  of  a  retail  meat 
market,  upon  which  alone  a  license-tax  may  be  imposed. 

Counsel  for  respondent,  while  insisting  that  this  view  of  the 
trial  court  was  correct,  does  not  limit  his  attack  upon  the 
validity  of  the  subdivision  of  the  ordinance  to  that  ground 
alone,  but  in  a  voluminous  and  exhaustive  brief  upon  the  sub- 
ject of  the  invalidity  of  the  section,  insists  that  it  is  violative 
of  constitutional  provisions,  among  others,  that  the  section 
considered  of  itself,  or  in  connection  with  the  other  provisions 
of  the  ordinance,  is  unreasonably  discriminating,  lacks  uni- 
formity in  its  operation,  makes  an  arbitrary  classification,  and 
is  class  legislation.  While,  as  we  say,  the  brief  of  respondent 
discloses  a  careful  and  thorough  presentation  of  these  consti- 
tutional points,  we  perceive  no  occasion  for  any  extended  dis- 
cussion of  the  subject.      » 

When  we  come  to  a  particular  examination  of  the  section  in 
controversy  and  the  ordinance  of  which  it  is  a  part,  and  apply 
to  their  consideration  well-settled  rules  governing  the  proper 
exercise  by  municipalities  of  the  power  to  license  where  it  is 
conferred  both  for  regulation  and  revenue,  we  think  this  case 
is  brought  within  a  narrow  compass,  which  does  not  involve 
the  consideration  of  anything  save  these  rules. 

It  is  to  be  observed  that  the  particular  provision  of  the  ordi- 
nance which  was  held  to  be  invalid  by  the  trial  court  is  found 
in  a  general  ordinance  of  the  municipality  imposing  license- 
taxes  for  the  purposes  of  both  regulation  and  revenue. 

In  considering  the  validity  of  the  license-tax  here  in  ques- 
tion it  is  immaterial,  whether  the  license  sought  to  be  imposed 
is  one  for  regulation  or  for  revenue,  because  under  the  charter, 
the  municipality  has  authority  to  impose  it  for  both.  The  sole 
question  is  was  there  a  valid  exercise  of  power. 

The  principal  point  made  by  the  respondent  against  the 
validity  of  section  85  of  the  ordinance  is  that  it  is  an  unwar- 
ranted attempt  by  the  municipality  to  impose  a  license  upon 
(taking  his  particular  occupation)  an  incident  to  the  business 
of  a  retail  meat  dealer, — ^namely,  the  use  of  delivery  wagons 
therein,  while  there  has  already  been  imposed  a  license-tax 
upon  the  business  itself  to  which  such  use  is  incident. 

It  may  be  conceded  that  the  municipality  could  not  divide 
a  single  taxable  privilege  and  impose  a  separate  tax  upon 
different  elements  which  constitute  it.    But  when  the  entire 
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ordinance  here  in  question  is  given  proper  consideration,  it  is 
evident  that  nothing  of  this  kind  is  attempted.  While,  of 
course,  the  municipality  in  the  imposing  of  taxes  may  not  dis- 
criminate in  doing  so  by  imposing  different  license-taxes  upon 
persons  similarly  situated  and  exercising  the  same  privilege, 
still  it  is  well  settled  that  it  may  classify  occupations,  and  in 
doing  so  may  distinguish  between  different  occupations,  and 
likewise  distinguish  between  those  engaged  in  similar  occupa- 
tions. In  adopting  a  classification  with  reference  to  the  per- 
sons engaged  in  the  same  general  occupation  or  business  for 
the  purpose  of  imposing  a  license-tax  any  standard  or  rule  of 
gradation  may  be  adopted  which  is  fair  and  reasonable.  The 
license-tax  to  be  paid  by  those  engaged  in  a  certain  business  or 
occupation  may  be  made  to  depend  on  the  business  done — the 
receipts,  sales  or  business  transacted.  {County  of  San  Luis 
OUspo  V.  Oreenberg,  120  Cal.  300,  [52  Pac.  797].)  The 
license-tax  of  those  engaged  in  the  laundry  business  may  be 
graded  according  to  the  number  of  persons  employed  there, 
this  being  one  method  of  gauging  the  amount  of  business  done 
in  the  laundry.  (Ex  parte  Li  Protti,  68  Cal.  635,  [10  Pae. 
113].)  That  there  is  no  discrimination  as  to  a  license-tax  re- 
sulting from  a  lower  tax  upon  those  selling  articles  at  a  fixed 
place  of  business  than  is  required  of  those  otherwise  selling 
the  same  articles  is  sustained  in  Ex  parte  HaskeU,  112  Cal. 
412,  [32  L.  R.  A.  527,  44  Pac.  725].  In  Ex  parte  Lemon,  143 
Cal.  558,  [65  L.  R.  A.  946,  77  Pac.  544],  in  which  the  cases 
just  referred  to  are  cited,  it  was  held  that  an  ordinance  im- 
posing a  higher  license-tax  upon  restaurants  where  meals  are 
not  prepared  by  the  proprietor  or  members  of  his  family  and 
those  where  they  are  so  provided  was  a  proper  classification 
of  the  occupation  of  keeping  a  restaurant.  Within  the  rule  of 
the  authorities,  as  the  classification  may  be  accomplished  in  a 
variety  of  ways,  any  gradation  will  be  sustained  which  is 
reasonable  and  fair  and  equally  affects  all  within  the  class  to 
which  it  is  applied.  And  among  the  varying  standards  which 
may  be  adopted,  certainly  it  cannot  be  objected  to  as  unfair 
or  unreasonable  that  as  to  a  business  class  a  reasonable  dis- 
tinction between  members  of  the  class  cannot  be  based  upon 
the  number  of  vehicles  and  animals  which  are  used  in  the 
prosecution  of  the  business.  This,  as  in  the  case  of  distinguish- 
ing a  class  by  the  number  of  persons  engaged  in  the  conduct 
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of  the  business,  is  a  method  of  gauging  the  amount  of  business 
done  or  the  capital  employed  therein  and  imposing  a  license- 
tax  upon  the  occupation  under  such  gradation.  Such  a  classi- 
fication is  recognized  as  a  proper  one  in  Dillon  on  Municipal 
Corporations,  section  1410,  volume  4  (5th  ed.),  p.  2473. 
(See,  also,  Wilson  et  (A,  v.  City  of  Lexington,  105  Ky.  765, 
[49  S.  W.  806,  50  S.  W.  834].)  This  it  appears  to  us  is  just 
what  the  ordinance  here  in  question  does.  We  are  not  dealing 
with  two  distinct  ordinances,  nor  with  one  ordinance  imposing 
a  tax  upon  the  privilege  of  doing  business  in  a  municipality 
and  likewise  taxing  vehicles,  but  with  a  single  ordinance  tax- 
ing occupations  or  business  privileges  and  attempting  to 
classify  and  license  all  such  businesses  for  both  regulation  and 
revenue.  Section  85  of  the  ordinance  cannot  be  taken  as 
something  separate  and  distinct  from  the  other  provisions  of 
the  ordinance,  but  its  provisions  must  be  construed  together 
and  the  ordinance  looked  to  in  its  entirety.  When  this  is  done 
no  difficulty  is  presented  in  determining  exactly  what  is  pro- 
vided thereby.  As  far  as  the  retail  butcher  business  is  con- 
cerned, conducted  as  a  distinct  business  upon  which  a  tax 
may  be  imposed,  the  ordinance  divides  it  into  classes  consisting 
of  those  who  maintain  a  place  of  business  in  the  conduct  of 
which  no  vehicles  are  used,  and  those  who  in  the  conduct  of 
the  same  business  use  vehicles.  Classification  being  authorized 
such  a  classification  is  fair,  rational,  and  reasonable.  The 
municipality  is  required  to  maintain  and  repair  its  streets. 
Those  engaged  in  a  business  and  using  vehicles  to  transact  it 
are  doing  so  to  the  constant  detriment  of  the  street  and  are 
also  in  the  enjoyment  of  a  use  thereof  which  is  a  use  not  com- 
monly exercised  by  all  the  inhabitants  of  the  municipality.  It 
is  therefore  only  proper  and  fair  that  those  who  make  use  of 
the  streets  in  the  conduct  of  a  business  privilege  should  pay 
therefor;  and  that  those  who  use  the  streets  most  should  pay 
more  than  those  who  use  them  less.  This  is  the  rule  obviously 
adopted  in  the  ordinance  in  question  and  upon  which  the 
classification  is  based.  All  engaged  in  the  business  of  retailing 
meats,  but  who  use  no  vehicles  in  transacting  that  business, 
constitute  one  class  and  for  the  privilege  of  doing  business  as 
such  in  the  municipality  are  required  to  pay  an  annual  license- 
tax  of  ten  dollars.  Another  class  are  those  engaged  in  such 
business  but  using  vehicles  in  connection  therewith.     The 
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license  fee  to  be  paid  by  this  class  is  made  dependent  upon 
the  number  of  animals  used  in  the  vehicles  employed  in  the 
business.  This  is  to  be  ascertained  by  the  simple  standard  of 
multiplying  the  number  of  vehicles  used  in  the  business  and 
drawn  by  one  animal  by  three  and  those  drawn  by  more  than 
one  animal  by  five,  and  as  may  be  the  case  w^ith  each  retail 
meat  dealer  using  vehicles,  this  product  added  to  the  amount 
of  the  tax  of  ten  dollars  will  constitute  the  amount  which 
under  the  ordinance  these  latter  dealers  are,  as  a  class,  re- 
quired to  pay  as  an  occupation  tax.  This  is  all  there  is  to  the 
ordinance.  Section  85,  as  counsel  for  respondent  assumes,  is 
not  at  all  a  tax  on  vehicles  as  an  essential  incident  of  a  busi- 
ness on  which  a  license-tax  has  by  previous  provisions  of  the 
ordinance  been  fixed.  The  section  is  a  constituent  part  of  the 
general  ordinance  fixing  occupation  taxes,  and  is  to  be  read 
and  construed  as  such,  and  amounts  simply  to  a  classification 
of  retail  meat  dealers  into  those  who  do,  and  those  who  do  not, 
use  vehicles  in  following  their  business  (a  classification  quite 
rational  and  fair  as  we  have  pointed  out)  and  measuring  the 
occupation  tax  to  be  paid  by  the  classification.  The  munici- 
pality undoubtedly  has  a  right  to  make  reasonable  classifica- 
tions, and  as  this  is  clearly  what  was  done  here,  and  the 
license-tax  imposed  as  an  occupation  tax  on  the  business  under 
the  cls^ification,  it  was  a  valid  exercise  of  municipal  power 
and  should  have  been  so  held. 

Various  other  objections  to  the  section  are  made  by  respond- 
ent, but  in  view  of  the  construction  which  we  have  placed 
upon  the  ordinance  as  an  entirety,  we  do  not  perceive  any  ne- 
cessity for  discussing  these  other  points. 

The  judgment  appealed  from  is  reversed. 

Henshaw,  J.,  and  Melvin,  J,,  concurred. 
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[8.  F.  No.  5781.    Department  One.— May  24,  1912.] 

PATRICK  HUSHEON,  AppeUant,  v.  MRS.  J.  W.  KELLEY, 
Respondent;  MARY  A.  KELLEY,  as  Administratrix  of 
the  Estate  of  James  W.  Kelley,  Deceased,  Latervener  and 
Respondent. 

Deed — ^Deposit  in  Escrow— Instructions  to  Deliyis  at  Grantor's 
Death — Loss  of  Control  over  Deed — Title  Vests  in  Grantee 
Subject  to  Life  Estate  of  Grantor. — A  deed  deposited  in  escrow 
by  the  grantor,  with  instructions  to  the  depositary  to  deliver  it 
npon  his  death  to  the  grantee  named  therein,  the  grantor  retaining 
no  power  to  withdraw  the  deed  9T  to  exercise  any  control  over  it, 
vests  title  immediately  in  the  grantee,  subject  only  to  a  life  interest 
in  the  grantor. 

Id.:— TiTLB  Cannot  Be  Affected  by  Parol  Agreement. — The  title  so 
vested  cannot  be  limited  or  otherwise  affected  by  a  subsequent  parol 
agreement  between  the  grantor  and  the  grantee. 

Id. — Subsequent  Agreement  for  Occupation  and  Cui/tivation  of  Land 
BY  Grantee  During  Grantor's  Lifetime. — A  subsequent  agreement 
between  the  grantor  and  the  grantee,  whereby  the  latter,  in  considera- 
tion of  being  given  the  possession  of  the  land  with  his  family  during 
the  grantor's  lifetime,  with  the  right,  for  himself,  his  heirs,  executors, 
and  administrators,  to  use,  occupy,  and  enjoy  it  during  that  period, 
undertook  to  occupy,  cultivate,  and  improve  it,  and  to  pay  the 
grantor  a  stated  nnual  amount  during  his  lifetime,  will  not  be  con- 
strued as  intended  to  destroy  or  modify  the  effect  of  the  prior 
delivery  in  escrow. 

Id. — Contract  for  Personal  Services — ^Performance  by  Family  of 
Grantee. — Such  contract  did  not  require  the  performance  by  the 
grantee,  personally  and  individuaUy,  of  the  obligations  to  occupy, 
cultivate,  and  improve  the  land,  within  the  meaning  of  the  rule  that 
contracts  to  perform  personal  acta  are  discharged  by  the  death  or 
disability  of  the  person  who  was  to  perform  the  acts.  That  rule  does 
not  apply  where  the  services  are  of  such  a  character  that  they  mny 
be  as  well  performed  by  others,  nor  where  the  contract  by  its  terms 
shows  that  performance  by  others  was  contemplated.  The  obliga- 
tions to  occupy,  cultivate,  and  improve  the  land  and  to  pay  the 
stipulated  annual  amount  could  be  performed  by  the  surviving 
members  of  the  family  of  the  grantee.  This  construction  of  the 
contract  finds  support  in  the  fact  that  for  several  years  after  the 
death  of  the  grantee  the  grantor  accepted  such  payments  from  them. 

Id. — Oral  Transfer  of  Life  Estate — ^Part  Performance  by  Grantee 
— Specific  Performance. — Properly  eonstnied,  such  contract  was 
not  executory,  but  was  an  oral  present  transfer  of  the  life  estate  of 
the  grantor,  in  consideration  of  certain  promises  upon  the  part  of 
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the  grantee.  Such  oral  contract  cannot  be  set  aside  bj  the  grantor 
on  the  ground  that  the  obligation  of  the  grantee  is  not  the  subject 
of  specific  performance,  if  there  has  been  such  part  performance  as 
to  take  the  case  out  of  the  operation  of  section  1971  of  the  Code  of 
Civil  Procedure. 

Id. — Acts  Constituting  Part  Pebfobmance. — The  taking  possession  of 
the  land  under  such  contract  by  the  grantee  and  the  performance  by 
him  and  his  successors  of  the  obligations  of  payment  and  improve- 
ment of  the  land  were  sufficient  part  performance  to  overcome  the 
want  of  a  written  transfer. 

Id. — Obal  Transfer  of  Life  Estate— Part  Pebfobmance  Mat  Rbndbb 
Effectual. — An  oral  transfer  of  a  life  estate  in  land  may  be  ren- 
dered effectual  by  the  taking  of  possession  and  the  performance  by 
the  grantee  of  other  acts  in  reliance  upon  the  grant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County  and  from  an  order  refusing  a  new  trial.  Clifton 
H.  Conniek,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  F.  Quinn,  and  L.  F.  Puter,  for  Appellant. 

Mahan  &  Mahan,  for  Respondent. 

SLOSS,  J. — Patrick  Husheon  brought  this  action  against 
Mrs.  J.  W.  Kelley  to  recover  the  possession  of  a  tract  of  land 
in  Humboldt  County,  the  plaintiff  alleging  that  he  was  the 
owner  of  said  land  and  entitled  to  its  possession.  The  defend- 
ant answered  and  filed  a  cross-complaint.  In  the  capacity  of 
administratrix  of  the  estate  of  James  W.  Kelley,  deceased, 
she  also  filed  a  complaint  in  intervention  in  which  she  set  up 
the  same  affirmative  matter  theretofore  alleged  in  the  answer 
and  cross-complaint.  The  nature  of  these  allegations  will 
sufficiently  appear  from  the  following  summary  of  the  find- 
ings, which  were  in  accordance  with  the  pleadings  interposed 
by  the  defendant  and  intervener. 

The  court  found  these  facts:  Patrick  Husheon  was  the 
uncle  of  James  W.  Kelley.  In  1899  Husheon,  who  was  thei?' 
the  owner  of  the  land  in  controversy,  in  consideration  of  love 
and  affection,  made,  signed,  and  acknowledged  a  grant,  bar- 
gain, and  sale  deed  whereby  he  conveyed  said  lands  to  said 
James  W.  Kelley.  In  the  following  year,  1900,  Husheon  de- 
livered said  deed  to  C.  H.  Boynton,  with  instructions  to  hold 
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said  deed  until  his,  Husheon's  death  and  then  to  deliver  the 
deed  to  James  W.  Kelley.  At  the  time  of  such  delivery  to 
Bpynton,  Husheon  surrendered  the  absolute  control  and  do- 
minion over  the  deed  and  delivered  it  to  Boynton,  without  any 
power  to  withdraw  the  deed  or  exercise  any  control  or  dominion 
over  it.  Boynton  accepted  the  deed  and  held  it  until  April, 
1906,  when  Husheon  wrongfully  and  without  the  consent  of 
Boynton  or  Kelley  obtained  possession  of  the  deed  and  de- 
stroyed it. 

In  1904  Husheon,  who  was  then  seventy-one  years  of  age 
and  physically  weak  and  infirm,  represented  to  James  W. 
Kelley,  his  nephew,  that  the  lease  then  covering  the  land  would 
expire  on  January  1,  1905,  and  that  he,  Husheon,  did  not 
care  to  again  lease  said  land,  but  in  consideration  of  the  love 
and  affection  he  bore  toward  said  Kelley,  he  desired  Kelley, 
together  with  his  family,  consisting  of  his  wife  and  four  chil- 
dren, to  go  upon  said  land  and  occupy  and  possess  the  same 
during  the  remainder  of  the  lifetime  of  said  Husheon,  and 
cultivate  and  improve  said  land,  and  pay  said  Husheon  the 
sum  of  five  hundred  dollars  per  year  as  long  as  Husheon  lived, 
and  upon  the  death  of  said  Husheon  the  absolute  title  to  said 
land  would,  by  virtue  of  said  agreement  to  be  entered  into 
and  said  deed  so  delivered  to  Boynton,  vest  in  said  James  W. 
Kelley,  his  heirs,  executors,  and  administrators.  Pursuant  to 
said  representations  Husheon  agreed  with  said  Kelley  that  if 
Kelley  would  enter  into  the  possession  and  occupancy  of  said 
lands  on  or  about  January  1,  1905,  and  farm  and  conduct  the 
same  and  improve  said  land  and  pay  the  said  Husheon  the 
sum  of  five  hundred  dollars  per  year  during  the  lifetime  of 
said  Husheon,  in  consideration  thereof  the  said  James  W. 
Kelley,  his  heirs,  executors,  and  administrators  were  to  have 
the  possession  of,  occupy,  use,  and  enjoy  said  land,  together 
with  the  profits  thereof,  during  the  lifetime  of  said  Husheon, 
and  on  the  death  of  said  Husheon  the  absolute  title  in  fee 
simple  to  said  lands  would  vest  in  said  James  W.  Kelley,  his 
heirs,  executors,  administrators,  or  assigns.  Said  James  W. 
Kelley  accepted  said  agreement,  and  in  consideration  thereof 
and  in  accordance  therewith  he  with  his  family  entered  into 
the  possession  and  occupancy  of  said  lands  and  made  extensive, 
permanent  and  valuable  improvements  thereon,  and  at  all 
times  until  his  death  fully  performed  the  terms  of  the  agree- 
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ment  on  his  part  to  be  performed.  James  W.  Kelley  died 
on  December  26,  1907.  At  that  date  he  was  in  possession  of 
said  lands  with  his  wife  and  children,  under  and  by  virtue  of 
said  agreement.  The  heirs  of  said  James  W.  Kelley  have  at 
all  times  since  his  death  continued  in  possession  and  use  of 
said  land  and  have  continued  to  improve  it  and  have  fully 
performed  all  the  terms  of  said  agreement  on  their  part  to  be 
performed,  except  that  they  have  not  paid  the  said  Husheon 
the  sum  of  five  hundred  dollars  for  the  year  1909,  for  the  sole 
reason  that  said  Husheon  has  at  all  times  since  January  1, 
1909,  refused  to  accept  the  said  sum  of  five  hundred  dollars, 
but  the  heirs  of  James  W.  Kelley  and  his  admininstrator  have 
at  various  times  tendered  to  said  Husheon  five  hundred  dol- 
lars, in  accordance  with  the  terms  of  said  agreement.  There 
is  a  further  finding  that  James  W.  Kelley,  at  the  time  of  his 
death,  was  the  owner  in  fee  of  the  lands  in  question,  "subject 
to  a  life  estate  of  Patrick  Husheon  therein."  The  court  drew 
conclusions  of  law  as  follows:  That  James  W.  Kelley  at  the 
time  of  his  death  was,  under  and  by  virtue  of  the  deed  de- 
livered to  Boynton,  the  owner  in  fee  of  the  land,  subject  to  a 
life  estate  of  Patrick  Husheon  therein ;  that  James  W.  Kelley 
was  at  the  time  of  his  death  entitled  to  the  possession  of  said 
lands  during  the  lifetime  of  said  Patrick  Husheon  upon  pay- 
ment to  said  Husheon  during  his  lifetime  of  the  sum  of  five 
hundred  dollars  per  year ;  that  Patrick  Husheon  has  no  right, 
title,  or  interest  in  or  to  said  lands,  except  the  right  to  the 
payment  of  five  hundred  dollars  per  year  during  his  life,  and 
in  default  of  such  payment,  then  to  the  immediate  possession 
of  said  lands  and  to  the  continued  possession  thereof  during 
his  life;  that  the  plaintiff  should  be  enjoined  and  debarred 
from  asserting  any  claim  to  said  land,  except  the  right  last 
stated.  It  is  also  declared  that  the  defendant  and  intervener 
are  entitled  to  a  decree  requiring  plaintiff  to  make,  sign,  and 
acknowledge  a  grant,  bargain,  and  sale  deed  to  replace  the 
destroyed  deed  heretofore  deposited  with  Boynton,  and  to 
have  such  deed  deposited  in  escrow  with  a  bank  designated  by 
the  court,  to  be  held  by  said  bank  upon  the  terms  and  condi- 
tions governing  the  original  deposit  of  the  deed  with  Boynton. 
Judgment  was  entered  in  accordance  with  these  conclusions, 
and  the  plaintiff  appeals  from  the  judgment  and  from  an 
order  denying  his  motion  for  a  new  trial. 
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There  is  no  attack  upon  the  sufficiency  of  the  evidence  to 
support  any  of  the  findings,  except  the  one  which  declares 
that  the  title  in  fee,  subject  to  a  life  estate  in  Husheon,  be- 
longs to  James  W.  Kelley.  The  same  declaration  is  also  found 
among  the  conclusions  of  law.  Whether  it  be  treated  as  a  fact 
found  by  the  court,  or  as  a  legal  conclusion  drawn  from  the 
other  facts,  we  do  not  doubt  that  it  correctly  declares  the 
ownership  of  the  land.  It  is  found,  upon  evidence  whose  suffi- 
ciency, as  we  have  said,  is  unchallenged,  that  in  1900,  Husheon 
deposited  in  escrow  his  deed  conveying  the  premises,  with  in- 
structions to  deliver  the  same,  upon  his  death,  to  Kelley,  the 
grantee  named.  He  retained  no  power  to  withdraw  the  deed 
or  to  exercise  any  control  over  it.  Since  the  decision  in  Bury 
V.  Toung,  98  Cal.  446,  [35  Am.  St.  Rep.  186,  33  Pac.  338],  it 
has  been  settled  law  in  this  state  that  a  transaction  of  the 
kind  outlined  has  the  effect  of  vesting  the  title  immediately 
in  the  person  named  as  grantee  in  the  deed,  subject  only  to  a 
life  interest  in  the  grantor.  (Moore  v.  Trott,  156  Cal.  353, 
[134  Am.  St.  Rep.  131,  104  Pac.  678].)  The  title  thus  vested 
in  Kelley  was  not  limited  or  otherwise  affected  by  the  agree- 
ment made  four  years  later.  A  mere  oral  contract  cannot 
operate  to  transfer  title  to  real  property.  (Civ.  Code,  sec. 
1091;  Cranmer  v.  Porter,  41  Cal.  462.)  Furthermore,  the 
agreement  of  1904,  fairly  construed,  was  not  intended  to 
destroy  or  modify  the  effect  of  the  prior  delivery  in  escrow. 
On  the  contrary,  the  later  transaction  recognized  the  validity 
of  what  had  been  done,  and  sought  to  amplify  it  by  providing 
for  something  additional,  i.  e.,  the  transfer  of  the  right  of 
possession  during  the  grantor's  life.  The  case  is,  therefore, 
readily  distinguishable  from  Keyes  v.  Meyers,  147  Cal.  702, 
[82  Pac.  304] ,  where  the  later  agreement  was  in  writing,  and 
contained  provisions  inconsistent  with  the  grantee's  present 
ownership  of  a  remainder  or  other  title  in  the  land. 

The  only  other  questions  in  the  case  relate  to  the  right  of 
possession,  and  the  solution  of  these  questions  depends  upon 
the  effect  of  the  agreement  of  1904,  and  of  the  things  occurring 
after  the  making  of  that  agreement. 

We  do  not  think  the  contract  required  the  performance  by 
James  W.  Kelley,  personally  and  individually,  of  the  obliga- 
tions to  occupy,  farm,  and  improve  the  lands  within  the  mean- 
ing of  the  rule  that  contracts  to  perform  personal  acts  are 
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discharged  by  the  death  or  disability  of  the  person  who  was  to 
perform  the  acts.  (9  Cyc.  631 ;  Spalding  v.  Rosa,  71  N.  Y.  40, 
[27  Am.  Rep.  7].)  The  rule  does  not  apply  where  the  services 
are  of  such  a  character  that  they  may  be  as  well  performed 
by  others  (Jamn  v.  Browne,  69  Cal.  37),  nor  where  the  con- 
tract, by  its  terms,  shows  that  performance  by  others  was  con- 
templated. The  ability  to  comply  with  the  obligation  to  pay 
the  plaintiff  five  hundred  dollars  per  year  was  of  course  not 
limited  to  Kelley  alone.  And  the  framework  of  the  entire 
agreement  evidences  that  the  parties  were  looking  to  the  occu- 
pancy and  farming  of  the  lands,  not  merely  by  Kelley,  but 
by  his  family  as  well.  While  the  agreement  was  made  with 
Kelley,  it  seems  sufficiently  clear  that  the  plaintiff  desired 
to  provide  a  home,  not  only  for  his  nephew,  but  for  the 
wife  and  children  of  the  latter.  Some  support  is  afforded 
this  construction  by  the  circumstance  that,  for  several  years 
after  Kelley's  death,  Husheon  accepted  annual  payments  of 
five  hundred  dollars,  and,  during  this  time,  made  no  objection 
to  the  occupancy  of  the  lands  by  Kelley's  heirs,  or  to  their  per- 
formance of  the  obligations  assumed  by  him.  We  are  not  to 
be  understood  as  saying  that  the  occupancy,  improvement,  and 
cultivation  of  the  lands  could  be  turned  over  to  strangers,  but 
merely  that  the  contract  would  be  satisfied  if  either  Kelley  or 
the  surviving  members  of  his  family  executed  these  functions. 
The  case,  therefore,  presents  this  situation :  The  defendant 
is  in  possession  under  an  oral  agreement  binding  Kelley  and 
his  successors  to  do  certain  things,  which  they  have  done  so 
long  as  the  plaintiff  would  accept,  and  are  willing  to  continue 
to  do.  If  the  relief  sought  by  the  defendant  and  intervener, 
and  granted  by  the  decree,  is  the  specific  performance  of  an 
agreement  to  execute  a  lease  for  the  life  of  the  plaintiff,  the 
difficulties  in  the  way  of  sustaining  the  granting  of  such  relief 
are  serious,  if  not  insurmountable.  For,  even  though  the 
obligation  to  farm  and  improve  the  land  was  not  personal,  in 
the  sense  that  it  should  be  performed  only  by  J.  W.  Kelley, 
yet  it  might  be  viewed  as  such  an  undertaking  as  a  court  of 
equity  would  not  undertake  to  specifically  enforce.  {Stanton 
V.  Singleton,  126  Cal.  657,  [47  L.  R.  A.  334,  59  Pac.  146]  j 
Los  Angeles  etc.  Co,  v.  Occidental  Oil  Co.,  144  Cal,  528,  [78 
Pac.  25].)  And  if  specific  performance  could  not  be  decreed 
against  the  party  seeking  such  relief,  it  will  not  be  awarded 
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in  his  favor.  (Civ.  Code,  sec.  3386;  Cooper  v.  Pena,  21  Cal. 
404;  O'Brien  v.  Perry,  130  Cal.  526,  [62  Pac.  927].)  This 
objection  would  not  apply  where  the  acts  whose  performance 
was  not  the  subject  of  compulsion  by  equitable  decree  have  been 
in  fact  fully  performed.  {Thurber  v.  Meves,  119  Cal.  35,  [50 
Pac.  1063,  51  Pac.  536].)  But  here  there  had  been  no  such  full 
performance.  Kelley  and  his  successors  were  bound  to  con- 
tinue performance  during  plaintiff's  life,  and  of  course  their 
obligation  could  not  be  said  to  be  complete  until  his  death. 

But  we  think  the  findings,  if  construed,  as  they  should  be, 
in  support  of  the  judgment,  do  not  set  forth  a  case  of  an 
executory  contract  which  has  to  be  enforced,  but  rather  one  of 
an  oral  present  transfer  of  a  life  interest,  in  consideration 
of  certain  promises  upon  the  part  of  the  grantee.  The  finding 
is  that  it  was  agreed  that,  if  Kelley  would  enter  into  possession 
of  the  lands  with  his  family,  and  do  the  things  agreed  upon, 
said  "Kelley,  his  heirs,  executors  and  administrators  were  to 
have  the  possession  of,  occupy,  use  and  enjoy  said  land,  to- 
gether with  the  profits  thereof,  during  the  lifetime  of  said 
Husheon."  This  was  an  immediate  grant  of  a  life  estate.  No 
further  transfer  or  conveyance,  whether  by  way  of  lease  or 
otherwise,  seems  to  have  been  contemplated.  An  executed 
written  conveyance  of  real  estate,  in  consideration  of  the 
promise  by  the  grantee  to  perform  services,  cannot  be  set  aside 
by  the  grantor  on  the  ground  that  the  obligation  of  the  grantee 
is  not  the  subject  of  specific  performance.  {Norris  v.  LUly, 
147  Cal.  754,  [109  Am.  St.  Rep.  188,  82  Pac.  425].) 

Where  the  conveyance  is  oral,  instead  of  written,  the  case  is 
not  diflferent,  if  there  has  been  such  part  performance  as  to 
take  the  case  out  of  the  operation  of  section  1971  of  the  Code 
of  Civil  Procedure.  There  can  be  no  doubt  that  the  taking 
of  possession  by  Kelley  and  the  performance  by  him  and  his 
successors  of  the  obligations  of  payment  and  improvement  of 
the  land,  were  sufficient  to  overcome  the  want  of  a  written 
transfer.  It  is  well  settled  in  this  state  and  elsewhere  that  "a 
gift  of  real  estate  may  be  made  by  parol,  if  possession  is  given 
and  taken  under  such  gift,  and  acts  done  by  the  donee  to  carry 
out  the  purpose  of  the  gift."  {Bakers field  T.  H,  Assoc,  v. 
Chester,  55  Cal.  98 ;  Manly  v.  Howhtt,  55  Cal.  94 ;  Burlingame 
V.  Rowland,  77  Cal.  315,  [1  L.  R.  A.  829,  19  Pac.  526] :  Neel 
V.  Neel,  80  Va.  584;   Wamsley  v.  Lincicum,  68  Iowa  556,  [27 
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N.  W.  740].)  If  a  grant  of  the  fee  may  thua  be  effectively 
completed  by  an  oral  transfer,  coupled  with  a  taking  of  posses- 
sion and  the  performance  of  other  acts  in  reliance  upon  the 
grant,  undoubtedly  a  life  interest  may  be  similarly  trans- 
ferred. In  Manning  v.  FnmkUn,  81  Cal.  205,  [22  Pac.  550], 
the  court  held  that  the  defendant  was  entitled  to  retain  the 
possession,  which  he  had  taken  under  an  agreement  that  if  he 
would  erect  a  house  on  plaintiff's  land,  pay  certain  charges, 
and  care  for  the  plaintiff  in  sickness,  he  might  occupy  said 
house  during  the  natural  life  of  the  plaintiff.  The  defendant 
had,  until  plaintiff  brought  the  action  to  oust  him,  complied 
with  the  terms  of  the  contract.  In  answer  to  the  objections 
that  the  contract  was  a  lease  and  that  specific  performance 
could  not  be  enforced,  the  court  said :  "This  is  in  no  sense  a 
lease  of  the  property,  but  a  sale  of  a  life  estate  therein. 
There  is  no  attempt  to  compel  a  specific  performance  of  the 
contract,  and  therefore  the  question  whether  a  contract,  the 
consideration  of  which  is  personal  services  could  be  specifically 
enforced  does  not  arise."  Here  we  find  the  essential  difference 
between  the  case  at  bar  and  that  of  O'Brien  v.  Perry ,  130  Cal. 
526,  [62  Pac.  927],  where  the  agreement  was  that,  if  the 
defendant  would  do  certain  things,  the  plaintiff  "would  give 
and  grant  to  her  the  right  to  live  with  her  said  family"  upon 
his  premises.  This  was  not  a  present  transfer,  but  an  agree- 
ment to  make  one  in  the  future,  and  this  agreement,  under 
the  principles  above  discussed,  could  not  be  specifically  en- 
forced. 

The  court,  therefore,  properly  held  that  the  administratrix 
and  heirs  of  James  W.  Kelley  were  entitled  to  the  possession 
of  the  property  in  controversy.  It  was  further  proper  for  the 
court,  in  its  decree  establishing  the  right  of  the  respondents, 
to  protect  the  right  of  the  plaintiff  to  the  continued  perform- 
ance of  the  obligations  which  were  the  consideration  for  the 
transfer  of  his  life  esta^te.  {Neel  v.  Neel,  80  Va.  584;  Warns- 
ley  V.  Lincicwniy  68  Iowa  556,  [27  N.  W.  740].)  It  was  to  this 
end  that  the  decree  provided  that  the  plaintiff  was  entitled  to 
the  payment  of  five  hundred  dollars  per  year,  payable  as 
agreed,  during  his  life.  But  in  this  no  regard  was  had  to  the 
agreement  on  Kelley's  part  to  farm  and  conduct  the  lands. 
The  plaintiff  is  entitled  to  insist  on  compliance  with  this 
obligation  as  well  as  with  the  agreement  to  pay  five  hundred 
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dollars  per  year.     This  omission  may,  however,  be  remedied 
by  a  slight  modification  of  the  judgment. 

It  is  ordered  that  the  judgment  be  modified  by  adding 
thereto,  after  the  fifth  paragraph,  the  following:  "It  is  further 
ordered,  adjudged  and  decreed,  notwithstanding  anything 
hereinbefore  contained,  that,  if  the  administratrix  or  heirs  of 
said  James  W.  Kelley  shall,  at  any  time  during  the  lifetime  of 
said  Patrick  Husheon,  fail  to  occupy,  farm,  or  conduct  said 
lands,  said  Patrick  Husheon  shall  have  the  same  rights  and 
remedies  hereinbefore  declared  to  belong  to  him  upon  default 
in  the  payment  to  him  of  the  sum  of  $500  per  year" ;  and,  as 
so  modified,  the  judgment  is  affirmed.  The  order  denying 
plaintiff's  motion  for  a  new  trial  is  affirmed. 

Shaw,  J.,  and  Angellotti,,  J.,  concurred. 


[L.  A.  No.  2886.    Department  One.— May  24,  1912.] 

PACIFIC  SASH  &  DOOB  COMPANY  et  al..  Respondents, 
V.  A.  W.  BUMILLEB  et  al.,  Appellants. 

Mechanics'  Lien — Alteration  or  Buudinq — ^Removal  Pbiob  to  Fzuno 
Lien — ^Besto&ation  of  Building  to  Okiginal  State. — The  removal 
of  an  alteration  to  a  building  after  it  is  completed  and  used  does 
not  destroy  the  lien  which  the  statute  gives  to  persons  furnishing 
materials  or  labor  for  such  alteration,  even  if  such  removal  is  made 
before  the  filing  of  the  lien.  If  the  materials  are  actually  used  in 
and  the  work  is  actually  done  upon  the  alteration,  and  the  change 
made  is  of  such  a  character  that  it  comes  within  the  terms  of  the 
statute  giving  a  lien  for  alterations  upon  a  building,  and  it  is  com- 
pleted and  put  to  use  as  altered,  the  lien  cannot  be  defeated  by  the* 
subsequent  removal  of  that  portion  of  the  building  comprising  the 
alterations  and  the  restoration  of  the  building  to  its  original  state. 

Id. — ^Leasb  Pbovidino  foe  Non-Liability  of  Landlord  for  Altera- 
TiONsi— Notice  by  Owner  of  Non-Liability.— A  provision  in  a  lease 
between  the  owners  of  a  building  and  their  lessee,  that  the  owners 
should  not  be  liable  or  responsible  for  any  alterations  or  repairs 
made  in  the  building  by  the  lessee,  and  that  no  alterations  should 
be  made  without  the  written  consent  of  the  owners,  does  not  exempt 
the  interest  of  the  owners  in  the  property  from  liability  for  liens 
on  account  of  an  alteration  in  the  building  made  by  a  sub-lessee 
of  the  lessee.  The  owner  can  only  exempt  his  interest  from  liability 
for  such  alterations,  after  knowledge  that  the  work  of  alteration  has 
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begun,  bj  posting  the  notice  of  non-liability,  as  provided  in  section 
1192  of  the  Code  of  Cvnl  Procedure. 

Id. — Alteration  or  Building  into  Thkatsr — Materials  Forming  Part 
OF  Structure. — In  an  alteration  of  a  part  of  a  building  so  as  to 
adapt  it  for  use  as  a  theater,  lard-oil  applied  to  the  threads  of 
joints  of  pipe  used  in  the  structure,  insulated  or  covered  electric  wire 
used  for  drop  lights  attached  thereto,  paste  for  soldering  joints,  and 
asbestos  comprising  a  part  of  the  electric  switch-board,  all  constitute 
parts  of  the  structure,  and  a  lien  may  bo  asserted  therefor. 

Id. — Material  Used  in  Ck)NSTRUCTiON. — Soapstone  used  on  the  inside 
of  pipes  as  a  lubricant  to  facilitate  the  pulling  of  wires  through  the 
pipes,  is  material  used  in  the  construction  of  such  alteration,  for 
which  a  lien  may  be  claimed. 

Id. — Time  for  Commencement  op  Action  to  Enforce  Lien. — ^An  action 
begun  on  June  5th,  to  foreclose  a  lien  filed  on  March  7th,  of  the 
same  year,  is  within  the  period  of  ninety  days'  limitation  of  section 
1190  of  the  Code  of  Civil  Procedure. 

Id. — Alterations  Become  Material  Part  of  Building.  —  Alterations 
made  in  a  building  so  as  to  adapt  a  portion  thereof  to  the  uses  of  a 
theater  become  a  material  part  of  the  building,  for  which  a  lien 
may  be  claimed. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  refusing  a  new  trial.  Walter  Bordwell, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

O'Melveny,  Stevens  &  Millikin,  for  Appellants. 

Wesley  H.  Beach,  Andrew  J.  Copp,  Jr.,  Sheldon  Borden, 
George  H.  Moore,  and  Mott  &  Dillon,  for  Respondents. 

SHAW,  J. — This  is  an  appeal  from  an  order  denying  the 
defendants'  motion  for  a  new  trial.  The  record  shows  that 
four  separate  actions  to  enforce  laborers  and  materialmen's 
liens  upon  a  building  were  consolidated  and  tried  together,  as 
provided  in  section  1195  of  the  Code  of  Civil  Procedure.  The 
respective  plaintiffs  were  Pacific  Sash  &  Door  Company, 
WoodiU-Hulse  Electric  Company,  Union  Iron  Works  of  Los 
Angeles,  and  E.  J.  Johnston.  The  liens  were  asserted  against 
the  property  in  Los  Angeles  known  as  the  Bumiller  Building, 
owned  by  A.  W.  Bumiller,  Edna  B.  Sullivan,  and  Stella  B. 
Burks.  The  materials  and  labor  were  furnished  and  per- 
formed at  the  instance  of  one  Floyd  Thompson,  who  at  the 
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time  occupied  the  basement  and  first  three  floors  of  the  building 
under  a  sub-lease  from  a  lessee  of  the  owners.  The  materials 
and  Jabor  were  furnished  and  performed  in  the  making  of 
certain  alterations  in  the  building  so  as  to  adapt  the  same  for 
use  as  a  theatre.  It  consisted  in  putting  in  a  balcony,  the  front 
part  of  which  was  supported  by  an  iron  beam  extending  across 
the  room  and  fixed  in  the  walls,  and  the  erection  of  a  stage 
with  the  necessary  fixtures  and  adjuncts  therefor,  and  other 
structures  not  necessary  to  mention.  Prior  to  the  alterations, 
the  first  floor,  in  which  the  principal  part  of  the  alterations 
was  made,  was  an  open  storeroom  without  partitions  or  in- 
terior walls,  and  with  the  usual  columns  and  girders  to  sup- 
port the  building.  The  owners  were  aware  of  the  making  of 
the  alterations  and  of  the  use  of  the  materials  and  labor 
therein.  They  posted  no  notice  disclaiming  responsibility,  as 
it  is  provided  in  section  1192  of  the  Code  of  Civil  Procedure 
that  they  could  have  done  if  they  had  wished  their  interest  in 
the  building  to  be  exempted  from  any  lien  therefor. 

1.  The  defendants  offered  to  prove  that  after  the  alterations 
had  been  made  the  structures  composing  them  were  all  re- 
moved from  the  building  prior  to  the  filing  of  any  liens  against 
it.  The  court  ruled,  refusing  to  allow  this  evidence.  This  is 
assigned  as  error.  The  same  witness,  however,  afterwards 
testified  to  the  actual  date  of  such  removal,  showing  that  it  was 
after  the  liens  were  filed.  The  evidence  further  shows  that 
the  building  as  altered  was  used  as  a  theatre  for  a  consider- 
able time  after  the  alterations  were  completed.  If  the  ruling 
upon  the  question  as  to  the  date  of  removal  was  error,  it  is 
cured  by  this  testimony.  However,  we  know  of  no  statute  or 
decision  declaring  that  the  removal  of  an  alteration  to  a 
building  after  it  is  completed  and  used,  destroys  the  lien 
which  the  statute  gives  to  persons  furnishing  materials  or 
labor  for  such  alteration,  even  if  such  removal  is  made  before 
the  filing  of  the  lien.  If  the  materials  are  ..actually^  ujaed-ia 
^nd  the  work  is  actually  done  upon  the  alteration,  and  the 
change  made  is  of  ^such  a  character  that  it  comes  within  the 
terms  of  the  statute  giving  a  lien  for  alterations  upon  a  build- 
ing, and  it  is  completed  and  put  to  use  as  altered,  we  are  of  the 
opinion  that  the  lien  cannot  be  defeated  by  a  subsequent  re- 
moval of  that  portion  of  the  building  comprising  the  altera- 
tions and  the  restoration  of  the  building  to  its  original  state. 
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2.  The  lease  between  the  owners  and  the  original  lessee  pro- 
vided that  the  owners  should  not  be  liable  or  responsible  for 
any  alteration  or  repair  made  in  the  building  by  the  lessees, 
and  that  no  alteration  should  be  made  without  the  written 
consent  of  the  owners.  Defendants  claim  that  this  exempts 
their  interest  in  the  property  from  liability  for  the  liens.  We 
do  not  so  understand  the  law.  Section  1192  of  the  Code  of 
Civil  Procedure  provides  a  mode  by  which  the  owner  may 
exempt  his  interest  from  liability  for  any  alterations  made 
by  his  lessee  or  any  other  person  without  his  consent.  This 
provision  is  for  the  benefit  of  the  owner  and  he  must  avail 
himself  of  it,  or  otherwise,  according  to  its  terms,  his  interest 
will  be  liable  for  the  lien.  No  exception  is  made  in  favor  of 
owners  who  have  contracts  that  the  lessee  shall  be  responsible 
for  alterations  made  and  that  the  owner  shall  not  be  respons- 
ible therefor.  Such  contracts  are  good  as  between  the  owner 
and  the  lessee  and  serve  to  fix  the  liability  as  between  them,  but 
they  do  not  affect  the  rights  of  lien  claimants.  {Ah  Louis  v. 
Harwood,  140  Cal.  506,  [74  Pac.  41] ;  Hines  v.  Miller,  122 
Cal.  521,  [55  Paic.  401].)  If  the  owner  neglects  to  post  a 
notice,  after  knowledge  that  the  work  of  alteration  has  begun, 
as  provided  in  section  1192,  he  is  deemed  to  consent  to  such 
alterations. 

3.  The  claim  that  some  of  the  materials  for  which  liens  were 
allowed  did  not  enter  into  or  become  a  part  of  the  structure 
is  not  sustained  by  lEe  facts.  EarJ-OtTniJpIled  to  the  threads 
of  joints  of  pipe  used  in  the  structure,  insulated  or  covered 
electric  wire  used  for  drop  lights  attached  thereto,  paste  for 
soldering  joints,  asbestos  comprising  a  part  of  the  electric 
switch-board,  all  constitute  parts  of  the  structure  and  a  lien 
may  be  asserted  therefor.  Some  soapstone  was  used  on  the 
inside  of  pipes,  as  a  lubricant,  to  facilitate  the  pulling  of  wires 
through  the  pipes.  Thk^  being;  a  part  of  the  work  of  construc- 
tion, we  think  it  may  also  be  considered  as  a  part  of  the 
material  used  in  jeonstructionj^f pr  which^^ 

4.  The  complaints  in  some  of  the  actions  were  filed  on  the 
ninetieth  day  after  the  filing  of  the  claims  of  lien.  For 
example,  Johnston's  claim  of  lien  was  filed  on  March  7,  1908, 
and  his  action  was  begun  on  June  5,  1908.  This  was  within 
the  time  fixed  by  the  Code.  (Code  Civ.  Proc.,  sees.  1190  and 
12;   White  V.  Soto,  82  Cal.  658,  [23  Pac.  210].) 
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5.  The  evidence  does  not  support  the  claim  of  the  defend- 
ants that  the  alterations  made  were  not  a  part  of  the  building 
in  question.  The  description  we  have  already  given  of  the 
character  of  the  alterations  made  sufSciently  shows  that  they 
became  a  material  part  of  the  building.  It  is  true,  they  were 
afterwards  removed  and  the  building  restored  to  its  original 
condition.  But  it  was  no  part  of  the  contract  with  the  lessee 
or  sub-lessee  that  they  should  be  removed,  and  in  any  event, 
they  were  so  attached  to  the  building  as  to  become  not  only 
fixtures  but  a  part  of  the  structure  of  the  building  itself. 

No  other  points  are  of  sufScient  importance  to  require  notice. 

The  order  denying  a  new  trial  is  affirmed. 

Angellotti,  J.,  and  Sloss,  J.,  concurred. 


[L.  A.  No.  2731.    Department  Two.— May  24,  1912.] 

A.  L.  HEALTON,  Appellant,  v.  ADA  B.  MORRISON  et  al., 
Respondents. 

Taxation— Sals  bt  State  of  Land  Acquibe3>  fob  Delinquent  Taxes — 
Notice  by  Mail  Essentia  to  Validity — ^Recitals  in  Tax-Deed. — 
Under  section  3897  of  the  Political  Code,  in  the  case  of  a  sale  bj 
the  state  of  real  property  acquired  by  it  for  delinquent  taxes,  the 
giving  of  the  notice  by  publication  and  the  mailing  of  a  copy  of 
the  notice  to  the  party  to  whom  the  land  was  last  assessed  next 
before  the  sale,  at  his  last-known  post-office  address,  are  both  juris- 
dictional prerequisites  to  a  valid  sale  by  the  state,  and  a  failure  to 
give  the  latter  notice  when  the  condition  existed  requiring  it,  ren- 
dered the  sale  and  the  deed  thereunder  void.  The  recital  in  the 
tax-deed  from  the  state  on  the  matter  of  notice  is  not  conclusive 
evidence  on  the  subject,  but  prima  facie  evidence  only  and  open  to 
attack. 

Id. — Time  of  Mailing  Notice — Thbee  Weeks  before  Date  of  Sale. — 
Although  there  is  nothing  in  that  section  relating  to  the  giving  of 
personal  notice  by  mail  which  specifically  requires  it  to  be  given 
for  any  particular  length  of  time,  tho  reasonable  and  proper  con- 
struction of  the  section  demands  that  the  notice  should  be  mailed  as 
long  before  the  sale  as  the  notice  by  publication  is  required  to  be 
given;  that  is,  at  least  three  successive  weeks  before  the  sale.  A 
sale  based  upon  a  personal  notice  by  mail  of  less  duration,  and  the 
tax-deed  issued  thereon,  are  vuid. 
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Id. — Notification  foe  Betuen  of  Rbgisterbd  Letter, — There  is  no  pro- 
Tision  in  that  section  making  it  any  concern  of  the  tax-collector 
whether,  after  he  mails  the  notice,  the  party  to  whom  it  is  mailed 
gets  it  or  not.  When  he  mails  it  in  time,  addressed,  and  registered, 
his  duty  is  discharged.  There  is  no  requirement  of  the  statute  that 
he  should  put  a  notification  on  the  letter  calling  for  its  return  to 
his  o£5ce  in  the  event  of  non-delivery,  and  there  is  no  warrant  for 
placing  a  notification  thereon  calling  for  such  return  at  any  time 
earlier  than  the  date  set  for  the  sale. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
W.  B.  Hervey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  A.  Stice,  for  Appellant. 

0.  B.  Cari;er,  and  Ralph  A.  Chase,  for  Respondents. 

L0RI6AN,  J. — This  is  an  action  to  quiet  title  to  lot  22, 
block  "S"  of  the  Dayton  Heights  tract  in  the  county  of  Los 
Angeles,  plaintiff  claiming  title  under  a  tax-deed  from  the 
state  of  California.  It  was  stipulated  on  the  trial  that  plain- 
tiff had  no  other  title  to  the  lot,  and  that  unless  the  tax-deed 
to  him  was  valid,  the  title  to  the  property  is  vested  in  the  de- 
fendant, Ada  B.  Morrison. 

The  defendants  had  judgment,  the  decree  requiring  repay- 
ment to  plaintiff  (as  defendants  had  offered  in  their  answer) 
of  the  amount  of  the  taxes,  penalties,  interests,  and  costs 
against  the  property,  paid  by  plaintiff  to  the  state  on  its  sale 
of  the  lot  to  him. 

It  is  only  necessary  on  this  appeal  to  consider  one  of  the 
many  points  upon  which  it  is  claimed  by  respondents  that  the 
deed  from  the  state  under  which  plaintiff  claims  is  void,  and 
the  judgment  properly  rendered  in  their  favor. 

The  deed  from  the  state,  upon  which  appellant  relied,  was 
made  by  the  tax-collector  of  Los  Angeles  County  on  behalf  of 
the  state  pursuant  to  a  sale  at  public  auction,  noticed  for  and 
held  on  February  19,  1909,  and  the  deed  recited,  among  other 
things,  that  on  February  2,  1909,  the  tax-collector  had  mailed 
a  copy  of  the  notice  of  sale  "postage  thereon  prepaid  and 
registered,  to  the  party  to  whom  the  lot  was  last  assessed  next 
before  such  sale." 
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Evidence  was  introduced  on  the  part  of  respondents  show- 
ing that  the  party  to  whom  the  lot  was  last  assessed  prior  to 
the  sale  and  her  address  as  appeared  from  the  assessment-roll, 
was  "Mary  B.  Waldron,  Los  Angeles,  Calif.";  that  on  Feb- 
ruary 2,  1909,  the  said  tax-collector  mailed  a  registered  letter 
containing  a  copy  of  the  notice  of  sale  of  said  property  ad- 
dressed to  "Mary  C,  Waldron,  Los  Atigeles,  Calif." ;  that  the 
registered  letter  bore  a  notification  on  the  envelope  "Return 
in  5  days  to  W.  0.  Welch,  County  Tax-Collector,  Los  Angeles, 
Cal."  and  that  on  the  eighth  day  of  February,  1909,  said  reg- 
istered letter  was  returned  to  the  office  of  said  tax-collector 
by  the  postmaster.  It  was  further  proven  that  under  the 
rules  of  the  United  States  postal  department  governing  the 
delivery  of  registered  letters,  if  such  a  letter  is  not  delivered 
or  called  for  by  the  party  to  whom  it  is  addressed,  it  is  re- 
tained in  the  post-office  for  a  period  of  thirty  days,  unless  in- 
structions on  the  envelope  call  for  its  return  to  the  sender  at 
an  earlier  date,  in  which  case  it  would  be  returned  to  the  latter 
pursuant  to  the  instructions. 

Section  3897  of  the  Political  Code  prescribing  the  proceed- 
ings to  be  taken  on  the  sale  of  property  which  has  been  pur- 
chased by  the  state  for  delinquent  taxes,  requires  that  the  tax- 
collector  shall  cause  a  notice  of  such  sale  to  be  published  for 
three  successive  weeks  prior  to  the  date  fixed  for  the  sale,  and 
in  addition  to  such  published  notice  "that  it  shall  be  the  duty 
of  the  tax-collector  to  mail  a  copy  of  said  notice,  postage 
thereon  prepaid  and  registered,  to  the  party  to  whom  the  land 
was  last  assessed  next  before  the  sale,  at  his  last  known  post* 
office  address." 

We  held  in  Smith  v.  Furlong,  160  Cal.  522,  [117  Pac.  527], 
that  the  giving  of  the  notice  by  publication  and  the  mailing  of 
a  copy  of  the  notice  to  the  party  to  whom  the  land  was  last 
assessed  next  before  the  sale,  at  his  last  known  post-office 
address,  were  both  jurisdictional  prerequisites  to  a  valid  sale 
by  the  state,  and  that  a  failure  to  give  the  latter  notice  when 
the  condition  existed  requiring  it,  rendered  the  sale  and  the 
deed  thereunder  void;  that  the  recital  in  a  tax-deed  from 
the  state  on  the  matter  of  notice  is  not  conclusive  evidence 
on  the  subject,  but  prima  facie  evidence  only  and  open  to 
attack. 
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In  making  the  sale  in  question  here  the  tax-collector  in  an 
attempt  to  comply  with  the  section,  in  addition  to  publishing 
the  notice  of  sale,  mailed  a  copy  of  the  notice.  As  to  such 
mailing  it  is,  however,  insisted  by  respondents  that  the  action 
of  the  tax-collector  in  directing  the  letter  to  "Mary  C.  Wal- 
dron"  instead  of  to  "IMary  B.  Waldron,"  her  proper  name  as 
it  appeared  on  the  assessment-roll,  amounted  to  no  notice  at  all. 
We  do  not  stop  to  consider  this  point,  but  address  ourselves 
to  the  more  serious  and  vital  one  made  by  respondents,  as  to 
the  mailing  itself  of  said  notice, — oaamely,  that  within  the 
contemplation  of  the  section  it  was  not  mailed  within  the 
proper  time ;  that  when  the  condition  exists  requiring  the  tax- 
collector  to  give  personal  notice  by  mail  to  the  person  to  whom 
the  property  was  last  assessed  before  the  sale,  it  is  necessary 
that  such  notice  be  given  for  at  least  the  same  period  as  the 
notice  of  sale  is  required  to  be  published  previously  thereto, 
to  wit,  at  least  three  weeks  before  the  sale,  and  as  it  appears 
here  that  notice  by  mail  was  not  given  for  that  period,  the 
tax-collector  acquired  no  jurisdiction  to  make  the  sale  or  to 
execute  a  valid  deed,  and  the  trial  court  properly  so  held. 

We  are  satisfied  that  this  position  of  the  respondent  is  cpr- 
rect.  It  is  true  that  there  is  nothing  in  the  section  relating  to 
the  giving  of  personal  notice  by  mail  which  specifically  re- 
quires it  to  be  given  for  any  particular  length  of  time,  but 
when  we  take  into  consideration  that  the  giving  of  notice  by 
mail  is  made  just  as  essentially  a  jurisdictional  prerequisite 
to  a  valid  sale  as  the  publication  of  notice  and  the  giving  of 
both  is  provided  for  in  the  same  section,  it  is  only  a  proper 
and  reasonable  construction  to  hold  that  though  specific  direc- 
tion is  not  given  as  to  how  long  before  the  sale  personal  notice 
shall  be  mailed,  the  legislative  intent  is  that  it  shall  be  given 
for  the  same  period  as  notice  by  publication  is  required.  The 
justness  of  this  construction  is  strengthened  when  we  con- 
sider the  special  purpose  to  be  subserved  by  requiring  per- 
sonal notice.  While  the  state  might  have  sold  the  land  with- 
out notice  to  the  delinquent  owner  {Fox  v.  Wright,  152  Cal. 
59,  [91  Pac.  1005]),  it  deemed  it  proper  in  the  exercise  of 
that  right  to  provide  for  giving  him  a  last  opportunity  to 
redeem  before  the  property  woidd  be  lost  to  him.  In  pro- 
viding for  such  notice  the  legislature  made  both  publication 
and  notice  by  mail,  where  the  last  post-oflBce  address  was 
known,  equally  essential.     It  realized  that  published  notice 
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of  the  sale,  which  is  generally  intended  to  accomplish  the  dual 
purpose  of  imparting  notice  to  the  delinquent  owner  that  his 
property  is  about  to  be  sold  by  the  state  and  informing  the 
public  that  they  may  purchase  it,  was  not  the  most  efficacious 
method  of  giving  the  delinquent  owner  a  final  opportunity  to 
redeem,  and  so,  in  addition,  personal  service  of  notice  by  mail 
was  provided  for.    It  is  quite  obvious  that  the  personal  notice 
so  required  ordinarily  affords  a  far  better  opportunity  to 
the  delinquent  'Owner  for  obtaining  notice  of  a  contemplated 
sale  of  his  property  and  permitting  its  redemption  by  him 
than  is  afforded  by  a  publication,  and  certainly,  in  requiring 
the  tax-collector  under  certain  circumstances  to  give  both,  the 
legislature  was  providing  as  complete  a  method  of  protecting 
the  delinquent  owner  against  the  loss  of  his  property  as  could 
be  reasonably  devised,  and  undoubtedly,  intended  to  make  the 
method  effective.     No  distinction,  in  terms,  is  made  in  the 
section  between  the  period  before  the  sale  that  publication 
shall  be  made  and  the  time  before  the  sale  when  the  notice  by 
mail  shall  be  sent,  and  no  valid  reason  can  be  suggested  why  a 
construction  should  be  placed  on  the  section  making  any  such 
distinction.    The  period  is  fixed  as  to  the  time  of  publication 
prior  to  the  sale ;  the  section  is  silent  as  to  the  time  of  mailing 
notice  prior  thereto,  but  the  subject  with  which  the  legislature 
is  dealing  is  notice  to  the  delinquent  owner  and  the  section 
prescribes  that  both  notice  by  publication  and  by  mail  where 
residence  is  known  are  essential  to  the  validity  of  a  sale.    As 
the  giving  of  both  kinds  of  notice  is  equally  essential,  it  could 
not  be  the  intention  of  the  legislature  to  distinguish  between 
the  period  for  giving  either;    to  fix  definitely  the  period  of 
publication  and  leave  it  to  the  discretion  of  the  tax-collector 
(which  would  be  the  effect  of  any  other  construction)  as  to  the 
time  before  the  sale  when  he  should  give  notice  by  mail.    So 
construed  the  section  would  make  a  distinction  between  the 
importance  and  efficacy  of  the  two  essential  kinds  of  notice 
provided  to  be  given  where  it  is  certain  that  the  legislature 
intended  to  make  none.     If  the  section  were  construed  as 
leaving  it  to  the  discretion  of  the  tax-collector  to  determine 
at  what  time  prior  to  the  sale  he  should  mail  notice,  in  many 
instances  the  attempt  on  his  part  to  comply  with  the  section 
would  amount  to  practically  no  notice  at  all,  as  where  the 
address  of  a  party  to  whom  the  land  was  last  assessed,  as 
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appearing  on  the  assessment-roll,  might  be  in  some  distant 
part  of  the  state,  or  in  one  of  the  remote  states  of  the  Union, 
or  in  some  foreign  country,  and  the  notice  mailed  would  be 
sent  at  such  a  time  that  it  would  render  it  extremely  doubtful, 
if  not  impossible,  that  it  should  be  received  in  time  to  act  upon 
it.  And  in  practically  every  case  where  the  notice  was  given 
less  than  three  weeks  before  the  sale  the  question  could  fairly 
arise  whether  the  notice  was  sent  within  a  reasonable  time. 
There  would  thus  be  no  fixed  standard  for  determining  in  any 
case  whether  the  statute  had  been  complied  with,  and  in  each 
it  would  be  left  to  the  court  to  determine  whether,  under  the 
facts  and  circumstances  disclosed,  the  tax-collector  had  com- 
plied with  the  statute  in  giving  the  particular  notice.  The 
legislature  could  not  have  intended  in  requiring  the  giving 
of  the  notice  by  mail  as  an  additional  benefit  to  the  delinquent 
owner  to  make  it  of  such  uncertain  advantage.  Personal 
service  by  mail  and  notice  by  publication  were  deemed  equally 
important,  and  the  reasonable  construction  of  the  section  is 
that  as  the  giving  of  published  notice  and  personal  notice 
under  certain  conditions  are  made  necessary  jurisdictional  pre- 
requisites  to  authorize  a  sale,  it  was  intended  that  the  notice 
required  to  be  given  to  the  property-owner  by  mail  should  be 
given  for  the  same  period  prior  to  the  sale  as  is  provided  that 
notice  by  publication  shall  be  made, — namely,  at  least  three 
successive  weeks  before  the  date  fixed  for  the  sale. 

And  the  duty  imposed  upon  the  tax-collector  of  giving  this 
personal  notice  is  so  easy  of  performance  as  to  aflford  itself  a 
reason  why  the  legislature  did  not  specifically  mention  the 
time  prior  to  the  sale  when  this  notice  should  b^sent,  being 
satisfied  that  as  the  giving  of  both  kinds  of  notice  was  pre- 
scribed, the  simplicity  of  the  task  of  sending  the  personal 
notice  would  leave  no  doubt  of  the  intention  of  the  legislature 
to  require  it  to  be  given  for  the  same  period  of  time  prior  to 
the  date  of  sale  as  publication  must  be  had.  All  the  tax-col- 
lector has  to  do  as  to  mailing  notice  is  to  look  at  the  assess- 
ment-roll and  ascertain  to  whom  the  property  about  to  be 
sold  was  last  assessed,  and  whether  the  address  of  the  party 
appears  thereon.  If  it  does,  he  must  mail  a  notice.  If  it  does 
not,  no  mailing  of  notice  is  required.  He  is  not  bound  to  look 
beyond  or  outside  the  assessment-roll  to  ascertain  the  address 
of  a  party  when  the   assessment-roll   does  not  furnish   it. 

CLXII  Cal.— 22 
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(Kehlet  v.  Bergman,  ante,  p.  217,  [121  Pac.  918].)  If,  how- 
ever, the  address  is  found  on  the  assessment-roll,  all  tliat  is 
necessary  to  do  is  to  inclose  a  copy  of  the  printed  notice  in  an 
envelope,  address  it  and  register  and  mail  it  at  least  three 
weeks  prior  to  the  date  set  for  the  sale.  Nor  is  this  task  made 
any  more  difficult  when  the  notice  of  sale  embraces  a  large 
number  of  pieces  of  property  to  be  sold  under  the  same  notice. 
The  tax-collector  himself  fixes  the  date  of  sale,  and  can  fix  it 
sufficiently  in  advance  so  as  to  permit  him  to  comply  with  this 
simple  provision  of  the  law  as  to  personal  notice. 

As  in  the  instant  case,  the  notice  by  mail  was  not  given  to 
the  party  to  whom  the  land  was  last  assessed  for  the  period 
provided  by  the  statute,  the  tax-collector  acquired  no  juris- 
diction to  make  the  sale  in  question,  and  the  tax-deed  under 
which  plaintiff  claims  was  by  the  superior  court  properly  held 
to  be  void. 

It  further  appears  in  this  case  that  the  tax-collector  in  mail- 
ing the  notice  on  February  2,  1909,  noted  on  the  envelope  a 
request  that  the  registered  letter,  if  not  delivered  in  five  days, 
be  returned  by  the  postmaster  to  him,  and  that  in  compliance 
with  the  request  the  registered  letter  was  returned  to  him  on 
February  8th.  This  notice  by  mail  was  sent  some  eleven  days 
only  before  the  sale  and  by  reason  of  the  instructions  on  the 
letter  for  its  return  to  the  tax-collector  if  not  delivered  in  five 
days  and  a  compliance  therewith  by  the  postmaster,  only  a 
period  of  five  days  was  afforded  the  party  to  whom  the  letter 
M^as  addressed  within  which  to  receive  it.  It  further  appears 
that  a  registered  letter,  if  there  is  no  indorsement  thereon  re- 
quiring an  earlier  return,  will  be  retained  in  the  post-office  for 
thirty  days  after  its  receipt. 

In  view  of  the  conclusion  reached,  that  notice  by  mail  was 
not  given  under  the  section  because  it  was  not  sent  in  time,  it 
is  unneces.sary  to  discuss  what  would  be  the  effect  of  this  pro- 
cedure by  the  tax-collector  when,  by  reason  of  the  indorsement 
on  the  registered  letter,  it  is  returned  to  him  many  days  prior 
to  the  date  of  sale  and  during  which  it  might  have  been  de- 
livered to  the  person  to  whom  it  is  addressed.  In  that  regard 
it  may  be  suggested,  however,  that  there  is  no  provision  in 
the  statute  making  it  any  concern  of  the  tax-collector  whether, 
after  he  mails  the  notice,  the  party  to  whom  it  is  mailed  gets 
it  or  not.    When  he  mails  it  in  time,  addressed  and  registered, 
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his  duty  is  discharged.  Neither  is  there  any  statutory  re- 
quirement that  he  should  put  a  notification  on  the  letter  call- 
ing for  its  return  to  his  oflSce  at  all,  and  certainly  there  is  no 
warrant  whatever  for  placing  a  notification  thereon  calling 
for  such  return  at  any  time  earlier  than  the  date  set  for  the 
sale.  The  party  to  whom  the  letter  is  addressed  is  entitled  to 
all  the  advantages  for  its  delivery  which  the  postal  system, 
domestic  or  foreign,  affords,  and  the  tax-collector  has  no  right 
to  do  anything  which  may  prevent  him  from  having  them. 
If  in  discharging  his  duty  in  mailing  the  notice  the  tax- 
collector  desires,  in  aid  of  supporting  his  recital  in  a  tax-deed 
that  notice  was  properly  mailed,  if  it  be  questioned,  to  pro 
duce  the  registered  letter  sent,  which  has  been  subsequently 
returned  to  him,  he  can  effect  this  very  simply  by  having  his 
notification  call  for  a  return  of  the  registered  letter  at  some 
date  subsequent  to  the  day  set  for  the  sale. 
The  judgment  and  order  appealed  from  are  afSrmed. 

Henshaw,  J.,  and  Melvin,  J.,  concurred. 

Hearing  in  Bank  denied. 


[8.  F.  No.  5408.    In  Bank.— May  24,  1912.] 

CITY  OP  OAKLAND  (a  Municipal  Corporation),  Appellant, 
v.  OAKLAND  WATER  FRONT  COMPANY  (a  Cor- 
poration), Respondent. 

"Water  Front  of  Oakland — Grant  to  Carpentier — ^Law  of  Case. — 
The  decision  on  the  first  appeal  in  this  ease,  reported  in  118  Cal. 
160,  is  the  law  of  the  case  as  to  the  nature  and  physical  extent  of 
the  grant  of  its  water  front  made  by  the  city  of  Oakland  to  Horace 
W.  CarpcDtier,  and  that  the  state  had  power  to  make  the  grant,  but 
as  there  was  not  a  concurrence  of  four  justices  upon  the  precise 
question  as  to  when  in  point  of  time  and  by  virtue  of  what  acts  the 
city  parted  with  and  Carpentier  acquired  title,  it  is  not  the  law  of 
the  case  that  such  title  was  first  acquired  in  1868. 

ID. — Dedication  of  Streets  over  Water  Front — Ineffectual  Attempt 
TO  Dedicate  ovot  Uplands. — The  town  of  Oakland  was  never  a 
pueblo,  and  the  attempts  mado  by  it  in  the  early  fiftied  to  dedicate, 
by  ordinance,  certain  streets  over  the  privately-owned  uplands  and 
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marsh  lands^  some  to  high  tide,  others  to  low  tide,  and  still  others  to 
the  southern  or  western  boundary  of  the  town,  amounted  to  nothing, 
s'Dce  the  town  and  the  city  of  Oakland  its  successor,  bad  no  owner- 
ship in  or  control  over  these  lands,  and  did  not  undertake  to  perfect 
these  incipient  dedications  by  purchase  or  condemnation  of  such 
land.  The  utmost  result  that  could  be  claimed  for  such  efforts  is 
that  they  operated  to  set  apart  for  public  use  strips  of  the  width  of 
the  non-existing  streets  projected  along  the  lines  thereof  over  the 
mud  flats  between  high  and  low  tide. 

Jd. — Revocation  op  Dedication  op  Streets  by  State — Delegation  op 
Power  to  City  op  Oakland — Compromise  Act  op  1868. — Assuming 
that  such  strips  across  the  mud  flats  unconnected  with  the  high  lands 
were  dedicated  though  unused  streets,  the  legislature  had  full  power 
to  vacate  such  dedications,  even  if  affected  by  a  public  use,  or  to 
delegate  such  power,  as  was  done  in  the  plenary  act  of  settlement 
and  compromise  of  March  21,  1868  (Stats.  1868,  p.  222). 

Id. — Compromise  op  Controversies  with  Carpentier — Revocation  op 
Dedication  op  Streets  over  Water  Front. — The  compromises 
of  the  controversies  affecting  the  water  front  of  the  city  of  Oakland, 
previously  existing  between  it  and  Horace  W.  Carpentier,  which  were 
entered  into  by  the  city  in  pursuance  of  the  authorization  conferred 
by  the  act  of  March  21,  1868,  and  the  various  ordinances  enacted 
by  the  city,  which  are  set  forth  in  the  prior  opinion  in  this  case,  had 
the  effect  to  revoke  the  dedication  of  such  unused  streets  crossing 
such  mud  flats. 

Id. — Ratification  op  Deed  op  Oakland  Water  Front  to  Carpentier — 
Effect  op  Deed — City  Estopped  to  Assert  Existence  op  Streets. 
— The  power  to  ratify  the  deed  previously  executed  by  the  munici- 
pality to  Carpentier  in  1852  was  necessarily  conferred  by  the  state 
under  the  act  of  1868,  authorizing  the  city  to  settle,  adjust,  and 
compromise  "any  and  all  claims,  demands,  controversies,  and  causes 
of  action  in  which  said  city  is  interested,*'  and  such  a  ratification 
operated  as  of  the  date  of  the  originally  invalid  conveyance.  Such 
ratification  was  effectuated  by  the  declaration  in  the  compromise 
ordinance  that  the  said  deed  to  Carpentier  was  "valid,  biuding  and 
ratified  and  confirmed."  This  declaration,  in  the  absence  of  express 
reservation,  negatives  the  idea  of  any  encumbrances  by  easements 
or  otherwise,  such  as  a  public  street,  upon  the  water-front  property 
conveyed,  and  by  the  use  of  the  word  "grant"  in  the  deed,  the  city 
is  estopped  as  against  its  grantee  tp  assert  anything  in  derogation 
of  its  deed. 

Id. — Deed  by  City  in  Solido  Is  Revocation  op  Dedication. — A  deed 
in  solido  by  a  municipality,  without  reservation  of  easements  or 
streets,  itself  operates  as  a  revocation  of  such  portions  of  the  prop- 
erty conveyed  as  were  dedicated  as  streets. 

Id.— Conduct  op  City  Subsequent  to  Compromise  Shows  Intent  to 
Revoke  Dedication.— That  the  city  of  Oakland  not  only  did,  but 
intended  to,  revoke  its  dedication  of  such  streets,  is  shown  by  its 
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conduct  subsequent  to  such  compromises,  such  as  consenting  to 
various  judgments  against  it  affecting  the  water-front  property 
conveyed  to  Carpentier,  without  reservation  as  to  streets,  making 
repeated  efforts  to  condemn  for  street  purposes  the  very  property 
which  it  here  claims  was  dedicated  to  such  purposes,  assessing  and 
collecting  taxes  on  such  property,  selling  the  same  for  non-payment 
of  taxes  assessed  thereon,  and  taking  conveyances  from  the  succes- 
sor in  interest  of  Carpentier  for  street  purposes  of  portions  of  such 
property. 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County.    F.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court,  and  in  the 
opinion  on  the  prior  appeal  herein,  reported  in  118  Cal.  160. 

Wm.  A.  Davis,  W.  Lair  Hill,  H.  A.  Powell,  Ben.  P.  Wool- 
ner.  City  Attorney,  and  J.  W.  Stetson,  City  Attorney,  for 
Appellant. 

A.  A.  Moore,  W.  F.  Herrin,  Stanley  Moore,  and  W.  H. 
Orrick,  for  Respondent. 

THE  COURT.— This  is  a  second  appeal  and  is  from  the 
order  denying  plaintiff's  motion  for  a  new  trial.  The  first 
appeal  is  reported  in  118  Cal.  160,  [50  Pac.  277].  The  history 
of  the  case  will  there  be  found  set  forth  at  length,  and  need 
not  here  be  repeated.  The  nature  and  physical  extent  of  the 
city's  grant  to  Carpentier  were  there  defined  and  delimited. 
That  definition  and  delimitation  have  become  the  law  of  the 
case.  In  the  opinion  of  the  chief  justice,  concurred  in  by  two 
of  the  associate  justices,  it  was  held  that  Carpentier  took  title 
by  virtue  of  the  ordinances  and  deeds  under  the  compromise 
of  1868,  entered  into  by  authority  of  the  statute  of  March  21, 
1868,  (Stats.  1867-68,  p.  222).  Two  justices,  specially  con- 
curring, held  that  Carpentier  acquired  title,  not  by  virtue  of 
this  compromise,  but  by  virtue  of  earlier  ordinances,  deeds 
and  ratifying  statutes.  It  is  proper  to  note  that  as  there  has 
not  been  the  concurrence  of  four  justices  upon  the  precise 
question  as  to  when  in  point  of  time  and  by  virtue  of  what  acts 
the  city  parted  with  and  Carpentier  acquired  title,  it  cannot 
be  said  to  be  the  law  of  the  case  that  such  title  was  first  ac- 
quired in  1868.     {Roche  v.  Baldwin,  143  Cal.  186,  [76  PaiS. 
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956] ;  Philbrook  v.  Newman,  148  Cal.  172,  [82  Pac.  772] ;  Los 
Gatos  etc,  Ry.  Co,  v.  San  Jose  Ry.  Co,,  156  Fed.  455,  [13 
Ann.  Cas.  571,  34  C.  C.  A.  265] ;  Pollock  v.  Hennicke  Co,,  64 
Ark.  180,  [46  S.  W.  185].)  Two  of  the  justices,  believing  that 
such  title  had  been  acquired  before  1868,  and  three  believini? 
that  it  had  been  acquired  in  1868,  the  result  was  a  consensus 
of  opinion  of  five  that  at  least  in  1868  such  title  was  vested  in 
Carpentier.  Two  justices  dissented.  They  held  the  view  that 
the  grant  to  Carpentier  was  void  within  the  principle  an- 
nounced in  Illinois  Central  R,  R.  Co,  v.  Illinois,  146  U.  S.  387, 
[36  L.  Ed.  1018,  13  Sup.  Ct.  Rep.  110],  that  the  state  itself 
could  not  make  such  a  grant,  and  therefore  it  could  be  made 
by  no  agency  of  the  state;  that  because  the  grant  was  thus 
void  as  an  abdication  of  a  trust  upon  which  the  sovereign  state 
held  these  lands,  no  ordinances  or  statutes  of  confirmation  or 
ratification,  and  no  consent  judgments  could  operate  to  give  it 
validity.  These  dissenting  justices  were  not  called  upon  to 
express  and  did  not  express  their  views  as  to  when  and  how 
title  vested  in  Carpentier,  conceding  the  power  of  the  state  to 
make  the  grant. 

It  has,  however,  become  the  settled  law  of  the  case  that  the 
state  had  power  to  make  the  grant,  the  chief  justice  expressinir 
the  following  determination  which  was  concurred  in  by  four 
of  his  associates:  "A  grant  by  the  state  of  California,  there- 
fore, of  mud  flats  and  shoals  between  high  and  low  tide  on  the 
margin  of  the  bay  of  San  Francisco  cannot  be  held  to  have 
been  in  excess  of  the  legislative  power,  in  the  absence  of  any 
proof  that  such  grant  has  seriously  impaired  the  power  of 
succeeding  legislatures  to  regulate,  protect,  improve,  or  de- 
velop the  public  rights  of  navigation  or  fishery,  and  in  this 
case  it  does  not  appear  that  the  grant  to  Oakland,  as  here 
construed,  would  have  that  effect  if  transferred  to  a  natural 
person  or  private  corporation.  It  is  true  that  the  private 
ownership  of  the  shore  may  prevent  access  to  the  navigable 
waters  of  the  bay,  but  so  does  the  private  ownership  of  the 
upland  prevent  access  to  the  shore  and  to  the  navigable  waters 
in  the  same  sense  and  to  the  same  extent.  This,  however,  is  a 
minor  and  temporary  inconvenience  for  which  our  laws  and 
the  laws  of  all  civilized  states  provide  an  ample  remedy.  By 
the  exercise  of  the  right  of  eminent  domain  all  necessary 
means  of  access  from  the  uplands  to  the  water  front  may  be 
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condemned  for  the  public  use,  at  a  cost  not  in  excess  of  the 
reasonable  value  of  the  land  taken  or  subjected  to  the  servi- 
tude. And  there  is  no  injustice  in  requiring  this  compensa- 
tion to  be  made  to  the  grantee  of  shore  lands  when  his  right 
to  such  lands  is  in  other  respects  valid  in  law ;  for,  like  other 
holders  of  title  derived  from  the  state,  he  is  presumed  to  have 
given  what,  at  the  time  of  the  grant,  was  deemed  a  fair 
equivalent  for  the  land  granted." 

The  chief  justice  further  said:  "The  conclusion,  I  think, 
necessarily  follows  that  from  and  after  the  second  day  of  April, 
1868,  the  city  of  Oakland  ceased  to  be  the  owner  as  trustee, 
or  otherwise,  of  any  portion  of  her  water  front  except  those 
portions  secured  to  her  by  the  compromise  of  that  date,  and 
such  streets,  thoroughfares,  and  other  parcels  as  may  have 
been  previously  dedicated  to  public  use.  As  to  all  such  places 
the  transfer  to  the  Water  Front  Company  and  its  assigns  was 
subject  to  the  public  easement,  and  the  city  as  trustee  for  the 
public  is  no  doubt  entitled  to  a  decree  in  this  action  defining 
her  right  of  control  over  the  lands  so  dedicated.  With  respect 
to  such  streets  and  public  places,  the  various  consent  decrees, 
relied  upon  by  defendant,  constitute  no  estoppel,  and  the 
statute  of  limitations  does  not  apply." 

This  language  cannot  be  held  to  embody  any  law  of  the  case. 
It  is  the  decision  of  but  three  justices  and  is  necessarily  at 
variance  with  the  views  of  the  two  justices  especially  concur- 
ring, for,  by  the  views  of  those  justices,  Carpentier  acquired 
title  long  prior  to  1868,  and  his  acquisition  of  title  on  any 
such  earlier  date  would  certainly  render  any  subsequently 
attempted  dedication  by  the  city  of  streets  over  his  land  a 
mere  nullity,  yet  the  language  quoted  implies  that  the  city  of 
Oakland  retained  control  of  such  streets  and  thoroughfares 
"as  may  have  been  previously  (previous  to  the  compromise 
of  18G8)  dedicated  to  public  use."  The  dissenting  justices,  of 
course,  presented  no  views  upon  this  matter,  and  for  aught 
that  appears,  or  can  be  made  to  appear,  if  the  power  of  the 
state  to  make  such  a  grant  were  admitted,  they  might  have 
coneliided  that  the  original  grant  to  Carpentier  was  valid,  or 
that  it  was  made  valid  by  the  act  of  1861,  or  by  one  or  another 
of  the  judgments  given  in  the  case.  Moreover,  the  language 
quoted  cannot  be  construed  as  a  finding,  much  less  a  deter- 
mination, that  there  were  any  such  streets.    Not  only  had  no 
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question  of  dedicated  streets  been  presented  in  the  case,  but 
the  very  evidence  here  introduced,  of  the  maps  and  dedicatory- 
ordinances,  were  not  in  the  record  upon  the  former  appeal. 
Nor  was  there  determined  upon  that  appeal  the  mode  by 
which  Carpentier  and  his  successors  acquired  title,  the  court 
limiting  its  declarations  in  this  respect  to  the  statement  that 
the  act  of  1868  contemplated  and  was  "comprehensive  enough 
to  sustain  a  transfer"  of  all  the  property  in  controversy. 
Not  having  been  called  upon  to  discuss,  and  not  having  dis- 
cussed, the  specific  terms  of  the  compromise  and  the  nature  of 
the  title  taken  under  it,  those  questions  are  untouched  and  un- 
determined. 

The  town  of  Oakland  was  never  a  pueblo.  Surrounding  its 
uplands,  which  were  all  held  in  private  ownership,  were  marsh 
lands  which,  generally  speaking,  extended  from  the  line  of 
extreme  high  tide,  where  the  upland  grasses  and  the  marsh 
grasses  came  together,  to  the  line  of  ordinary  high  tide,  which 
marked  the  limit  of  vegetation.  This  land  also  was  held  in 
private  ownership.  The  water  front  owned  by  the  town  of 
Oakland  consisted  of  the  mud  flats  lying  between  the  line  of 
high  and  low  tide.  Following  the  conveyance  to  Carpentier  in 
the  early  fifties,  the  to^vn  of  Oakland  from  time  to  time  passed 
ordinances  dedicatory  of  certain  streets.  In  some  instances 
maps  were  referred  to.  Some  of  these  ordinances  purported 
to  dedicate  such  streets  to  high  tide,  others  to  low  tide,  still 
others  to  the  southern  or  western  boundary  of  the  city.  Be- 
cause of  the  conditions  above  adverted  to  these  attempts  to 
dedicate  streets  over  the  uplands  and  marsh  lands  amounted 
to  nothing,  since  the  town  and  the  city,  its  successor,  had  no 
ownership  in  or  control  over  these  lands,  and  did  not  under- 
take to  perfect  these  incipient  dedications  by  purchase  or 
condemnation  of  such  lands.  The  utmost  result  that  could  be 
claimed  for  such  efforts  is  that  they  operated  to  set  apart  for 
public  use  the  sixty-,  or  seventy-,  or  eighty-foot  strips  pro- 
jected along  the  line  of  the  non-existing  streets  over  the  mud 
flats  between  the  high  and  low  tide.  We  need  not  pause  here  to 
consider  whether  when  a  municipality  makes  a  dedication  to 
the  public  over  its  own  lands  the  so-called  dedication  amounts 
to  anything  more  than  an  offer,  until  accepted  by  the  use  of 
the  public  or  by  the  acts  of  the  municipal  authorities  in  ren- 
dering the  property  so  dedicated  available  to  public  use.    It 
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may  be  conceded  that  the  dedication  was  complete  so  far  as 
the  municipality  was  concerned  without  any  further  act  upon 
its  part  or  upon  the  part  of  the  public.  Certain  it  is,  however, 
that  the  town  or  city  did  nothing  more  than  to  pass  these  or- 
dinances, that  it  never  in  any  wise  developed  these  so-called 
streets,  and  that  the  public  to  this  day  has  never  used  them. 
Treating  these  strips  across  the  mud  flats  unconnected  with 
the  high  lands  as  dedicated  though  unused  streets,  that  the 
legislature  had  full  power  to  vacate  such  dedications  (even 
if  affected  by  a  public  use,  as  was  not  the  case  here),  or  to 
delegate  this  power,  as  was  done  in  the  plenary  act  of  settle- 
ment and  compromise  of  1868,  is  beyond  question.  Says  the 
court  in  Polack  v.  Trustees  of  the  8.  F,  Orphan  Asylum,  48 
Cal.  490:  "That  the  legislature  possesses  competent  power  to 
vacate  a  street  in  a  city;  that  the  legislature  may  delegate  or 
commit  such  power  to  the  municipal  authorities  of  the  city; 
that  its  exercise  by  the  municipal  authorities  is  dependent 
on  the  will  and  subject  to  the  control  of  the  legislature ;  and 
that  after  such  power  has  thus  been  committed  to  the  muni- 
cipal authorities,  the  legislature  may  revoke  it  in  part  as  well 
as  in  whole,  or,  without  an  express  revocation,  may  itself  ex- 
ercise it  in  any  particular  instance,  are  propositions  about 
which  there  can  be  no  controversy  in  this  state."  (See,  also, 
Brook  V.  Horton,  68  Cal.  554,  [10  Pac.  204] ;  San  Frawisco  v. 
Burr,  108  Cal.  460,  [41  Pac.  482].) 

The  real  question,  then,  is,  Did  the  legislature,  acting 
through  its  authorized  agent,  the  city  of  Oakland,  revoke  such 
offers  of  dedication  or  vacate  such  unused  streets?  To  this 
question,  not  only  the  terms  of  the  compromise  itself,  but 
every  act  of  the  city  therein  and  thereafter,  make  possible  but 
one  answer.    Such  dedications  were  unquestionably  revoked. 

It  is  said  in  the  opinion  of  the  chief  justice  upon  the  former 
hearing,  speaking  of  the  controversy  which  the  legislature  au- 
thorized to  be  compromised,  that  if  ever  there  was  "a  flagrant 
and  notorious  controversy  over  anything,  there  certainly  was 
such  a  controversy  between  Carpentier  and  the  city  of  Oak- 
land over  this  water  front."  A  very  vital  part  of  this  contro- 
versy raged  over  these  so-called  streets  and  the  easements 
which  the  city  was  contending  were  being  imposed  upon  these 
lands,  and  which  Carpentier  was  insisting  could  not  be  im- 
posed by  virtue  of  the  fact  that  he  held  them  in  private  owner- 
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ship.  The  settlement  of  this  controversy  over  these  streets 
was,  therefore,  a  part,  and  as  necessary  a  part,  of  the  com- 
promise which  was  entered  into  with  Carpentier  as  was  any 
other  term,  covenant,  or  condition  of  it.  The  plenary  power 
of  the  state  to  effect  such  revocation  and  its  delegation  of 
power  to  the  city  have  been  adverted  to.  The  statute  of  1868 
itself  was  not  a  mere  authorization  to  grant  or  alienate  the 
property  in  controversy.  It  was  enacted  with  special  refer- 
ence to  the  strife  that  had  grown  up  over  grants  previously 
made,  and  it  empowered  the  city  "to  compromise,  settle,  and 
adjust  any  and  all  claims,  demands,  controversies,  and  causes 
of  action"  growing  out  of  such  previous  transactions,  and  the 
resultant  disputes  which  arose  out  of  them.  One  of  the  mov- 
ing impulses  to  the  adjustment  was  Oakland's  desire  to  secure 
for  itself  the  terminus  of  the  first  trans-continental  railroad 
which  had  proposed  entering  San  Francisco  by  another  route. 
A  portion  of  these  lands  was  to  be  given  by  the  terms  of  the 
compromise  to  the  railroad,  and  upon  this  gift  and  the  vesting 
in  the  railroad  company  of  "a  good  title  in  fee  simple'*  (such 
is  the  language  of  the  compromise)  of  the  property,  the  rail- 
road company  would  expend  at  least  a  half  a  million  dollars 
thereon,  and  would  make  Oakland  a  terminal  point.  The  va- 
lidity of  Carpentier's  title  in  this  compromise  was  recognized, 
first,  by  the  fact  that  under  it  he  was  to  convey  all  these  lands 
to  respondent  herein.  The  respondent  was  to  convey  certain 
of  them  to  the  railroad  company  and  certain  others  expressly 
described  to  the  city  of  Oakland.  The  city  of  Oakland  bound 
itself  "to  the  performance  and  execution  by  the  municipal 
authorities  of  the  city  of  Oakland  of  all  instruments,  ordi- 
nances and  proceedings  necessary  to  perfect,  complete  and 
make  good  the  title"  to  the  property  conveyed  by  Carpentier 
to  respondent.  Carpentier  conveyed  to  the  respondent  in 
solido,  and  the  deeds  from  respondent  to  the  city  and  to  the 
railroad  company  of  their  lands  followed  in  due  course.  The 
city  is  still  holding  the  property  so  conveyed  to  it.  The  lan- 
guage of  the  ordinances  of  the  city  of  Oakland  in  settlement  of 
the  controversies  is  set  forth  in  full  in  the  previous  opinion  in 
this  case.  That  these  ordinances  were  carefully  drawn  may  not 
be  doubted.  Lawyers  of  the  greatest  learning  were  employed 
upon  either  side.  The  ordinances  do  not  pretend  to  make  a 
new  grant  of  the  property  or  of  any  part  of  it.    They  set  forth 
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the  earlier  ordinances  of  the  city  granting  these  lands  to  Car- 
pentier,  the  deed  of  the  mayor  following  such  ordinances,  and 
with  the  declaration  that  all  claims,  demands,  controversies, 
disputes,  litigations,  and  causes  of  action  heretofore  existing 
between  the  city  of  Oakland  and  Carpentier  and  his  assigns 
are  compromised,  settled,  and  adjusted,  announce  that  "The 
said  above  mentioned  ordinances  and  conveyances  are  made 
valid,  binding  and  ratified  and  confirmed,  and  all  disputes, 
litigations,  controversies  and  claims  in  and  to  the  franchises 
and  property  described  in  said  ordinances  and  deeds  of  con- 
veyance and  every  part  thereof  are  abandoned  and  released 
by  the  said  city  of  Oakland  to  the  said  Carpentier  and  his 
assigns."  Then  follow  specific  conditions,  and  even  reserva- 
tions. The  Oakland  Water  Front  Company,  respondent  here- 
in, is  to  make  certain  conveyances  to  the  railroad  company 
and  to  "other  parties"  which  included  the  city  of  Oakland, 
and,  as  a  reservation,  nothing  is  deemed  to  aflfect  the  rights  of 
the  San  Francisco  and  Oakland  Railroad  Company,  derived 
under  an  ordinance  of  the  city,  nor  the  reversion  of  the  prop 
erty  of  the  Western  Pacific  Railroad  Company  to  the  city  of 
Oakland.  In  an  ordinance  passed  the  next  day,  which  de- 
clared the  due  execution  by  the  respondent  of  all  which  it 
was  called  upon  to  perform,  there  is  a  further  ratification  and 
confirmation,  and  another  declaration  that  "all  disputes,  con- 
troversies, claims,  demands  and  causes  of  action  heretofore 
existing  between  the  said  city  of  Oakland  on  the  one  part 
and  Horace  W.  Carpentier  and  his  assigns  on  the  other  part 
relating  to  the  force  and  validity  of  said  ordinances  and  deed 
are  hereby  abandoned  and  released  by  the  said  city  of  Oak- 
land to  said  Carpentier  and  his  assigns."  In  this  agreement 
it  has  been  said  the  city  took  certain  of  these  water  front 
lands  with  their  streets  from  the  respondent.  It  is  impossible 
to  conceive  of  language  which  more  completely  evinced  a 
settlement  of  the  controversy  of  streets  or  no  streets,  efl:'ective 
dedications  or  ineffective  dedications,  than  that  here  em- 
ployed, and  this  language  is  susceptible  of  but  the  one  con- 
struction, the  abandonment  of  the  city's  claims  in  this  regard, 
and  the  revocation  of  any  dedications  previously  attempted 
to  be  made.  This  is  borne  out  not  only  by  the  language  above 
quoted,  but  by  the  fact  that  it  is  Carpentier  s  deed  and  not 
the  deed  of  the  city  which,  in  the  compromise,  formed  respond- 
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ent's  recognized  muniment  of  title,  and  by  the  even  more 
significant  fact  that  the  city  itself  deliberately  ratified  its 
original  grant  to  Carpentier. 

The  power  to  ratify  was  necessarily  a  power  conferred  by 
the  state  under  the  act  of  1868  authorizing  the  city  to  settle, 
adjust,  and  compromise  and  the  ratification  is  as  complete 
when  made  by  an  authorized  agent  of  the  authority  having 
the  power  to  ratify  as  though  made  by  that  authority  itself. 
(Bisscll  V.  City  of  Je/fersonviUe,  24  How.  126,  [16  L.  Ed. 
664].)  Nor  can  any  exposition  be  needed  of  the  well-settled 
principle  that  ratification  operates  as  of  the  date  of  the 
originally  invalid  act.  (1  Abbott  on  Municipal  Corporations, 
sec.  281 ;  Boggs  v.  Merced  Mining  Co.,  14  Cal.  279 ;  Zottman 
V.  San  Francisco,  20  Cal.  96,  [81  Am.  Dec.  96] ;  City  of  Mon^ 
terey  v.  Jacks,  139  Cal.  542,  [53  Pac.  436].)  There  is  then  a 
declaration  by  the  city  of  Oakland  that  the  grant  by  itself 
to  Carpentier  of  1852  is  in  all  respects  binding.  This  declara- 
tion, in  the  absence  of  express  reservation,  negatives  the  idea 
of  any  encumbrances  by  easements  or  otherwise  upon  the 
property,  and  by  the  very  use  of  the  word  "grant"  the  city 
"is  estopped  as  against  its  grantee  to  assert  anything  in 
derogation  of  its  deed."  (10  Cyc.  626.)  It  was  a  covenant 
on  the  part  of  the  city  that  the  water  front  was  not  burdened 
with  encumbrances  by  way  of  easements  or  otherwise,  for 
that  a  public  highway  is  an  encumbrance  which  will  be  held 
to  be  a  breach  of  a  covenant  stipulating  that  there  are  no 
encumbrances  is  well  settled.  {Kellogg  v.  IngersoU,  2  Mass. 
96;  Pritchard  v.  Atkinson,  3  N.  H.  335;  Kellogg  v.  Molin, 
50  Mo.  496,  [11  Am.  Rep.  426].) 

As  little  question  can  there  be  over  the  intent  appearing  in 
these  compromise  ordinances  to  revoke  any  such  dedications. 
If  what  has  already  been  pointed  out  does  not  make  this  plain, 
there  is  the  added  consideration  that  a  deed  in  solido  without 
reservation  of  easements  or  streets,  such  a  deed  as  was  here 
made,  itself  operates  as  a  revocation.  (Hayumrd  v.  Manzer, 
70  Cal.  476,  [13  Pac.  141] ;  Schnutt  v.  City  and  County  of 
San  Francisco,  100  Cal.  302,  [34  Pac.  961] ;  Sacramento  v. 
Clunie,  120  Cal.  29,  [52  Pac.  44;  Los  Angeles  v.  Kysor,  125 
Cal.  463,  [58  Pac.  90] ;  Myers  v.  City  of  Oceanside,  7  Cal. 
App.  87,  [93  Pac.  686]  ;  San  Francisco  v.  Calderwood,  31 
Cal.  585,  [91  Am.  Dec.  542] ;   San  Francisco  v.  Canavan,  42 
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Cal.  541;  People  v.  Williams,  64  Cal.  498,  [2  Pac.  393]; 
Demartini  v.  San  Francisco,  107  Cal.  402,  [40  Pac.  496] ; 
Shulz  V.  Redondo  Improvement  Co,,  156  Cal.  439,  [105  Pac. 
118].)  Instructive  upon  this  is  the  case  of  Hoboken  v.  Penn- 
sylvania  B.  R,  Co.,  124  U.  S.  656,  [31  L.  Ed.  543,  8  Sup.  Ct. 
Rep.  643],  which  offers  some  features  of  great  similarity  to 
those  presented  in  this  consideration.  The  original  owner  of 
the  land  upon  which  the  city  of  Hoboken  stands,  Stevens  by 
name,  caused  a  plan  of  the  city  to  be  made  and  filed,  which 
plan  exhibited  numbers  of  streets  running  north  and  south 
and  east  and  west,  which  latter  streets  upon  the  map  termi- 
nated at  the  eastern  end  of  the  high-water  mark  of  the  Hudson 
River.  Lots  were  sold  in  accordance  with  the  plan.  Stevens's 
title  went  to  high  water  and  subsequently  the  state  sold  cer- 
tain of  the  lands  below  high  water  to  the  Hoboken  Land  and 
Improvement  Company.  The  latter  filled  in  its  property  and 
claimed  title  in  fee  simple.  The  claim  of  the  city  was  that 
the  land  lying  at  the  extremities  of  the  streets  was  subject  to 
an  easement  in  favor  of  the  public  for  street  purposes  under 
the  principle  that  when  a  street  is  carried  to  high  water  an 
easement  attaches  in  favor  of  the  public  for  wharf  and  similar 
purposes  to  the  lands  under  the  waters  beyond,  and  this  ease- 
ment will  be  continued  over  any  filled  land  which  otherwise 
would  cut  off  access  from  the  street  to  the  water.  But  the 
supreme  court  of  the  United  States,  all  the  judges  concurring, 
declared  that  if  any  such  easements  existed,  they  were  ex- 
tinguished by  the  action  of  the  state  in  conveying  the  prop- 
erty to  the  Hoboken  Land  and  Improvement  Company  with- 
out reservation  of  such  casements,  the  court  saying:  "The 
grant,  being  from  the  state,  creates  an  estoppel  against  the 
estoppel;  for  the  state,  in  respect  to  the  easements  claimed^ 
is  the  representative  of  the  public,  superior  in  authority  and 
paramount  in  right  to  the  city  of  Hoboken ;  and,  as  we  have 
already  seen,  the  existence  of  the  easement  defeats  the  ^ant 
of  the  state.  The  state,  therefore,  being  estopped  by  its  grant 
is  estopped  to  deny  its  effect  to  extinguish  the  public  right 
to  the  easement  claimed.  The  right  insisted  upon  in  these 
actions  by  the  city  of  Hoboken  is  the  public  right,  and  not 
the  right  of  the  individual  citizens,  claiming  by  virtue  of 
conveyances  of  lots  abutting  on  streets  made  by  Stevens  or 
his  successors  in  the  title.    The  public  right  represented  by  the 
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plaintiff  is  subordinate  to  the  state,  and  subject  to  its  control. 
The  state  may  release  the  obligation  to  the  public,  may  dis- 
charpre  the  land  of  the  burden  of  the  easement,  and  extinsruisb 
the  public,  right  to  its  enjoyment.  Whatever  it  may  do  in 
that  behalf  conclusively  binds  the  local  authorities  when,  as  in 
the  present  cases,  the  rights  of  action  asserted  are  based 
exclusively  on  the  public  right." 

Again,  it  is  to  be  remembered  that  the  act  of  1868  autho- 
rized the  compromise,  adjustment,  and  settlement  of  all 
"causes  of  action"  in  which  the  city  was  interested.  There 
can  be  no  question  but  that  a  consent  judgment  becomes  res 
adjnduaia  between  the  parties.  {Holmes  v.  Rogers,  13  Cal. 
191 ;  Semple  v.  Wright,  32  Cal.  659 ;  McCreery  v.  Fuller,  63 
Cal.  31;  Grossman  v.  Davis,  79  Cal.  603,  [21  Pac.  963]; 
Na^htnlle  etc.  Ry.  Co.  v.  United  States,  113  U.  S.  261,  [28 
L.  Ed.  971,  5  Sup.  Ct.  Rep.  460].)  In  City  of  Oakland  v.  Oak- 
land Water  Front  Company  (No.  115,  superior  court  of 
Alameda  County),  the  city  stipulated  that  the  respondent 
herein  should  "have  a  final  judgment  against  plaintiff  quiet- 
ing the  title  to  the  lands  described  in  its  cross-bill  or  com- 
plaint." These  lands  were  all  of  the  property  here  in  con- 
troversy without  reservation  as  to  the  streets.     • 

Again,  in  the  cases  of  Central  Pacific  Railroad  Co.  v.  City 
of  Oakland  (No.  5330,  superior  court  of  Alameda  County), 
Central  Pacific  Railroad  Co.  v.  City  of  Oakland  (No.  5331, 
superior  court  of  Alameda  County),  and  Huntington  v.  City 
of  Oakland  (No.  2209,  United  States  circuit  court,  ninth 
circuit),  under  disclaimers  filed  by  the  city  pursuant  to  an 
ordinance  of  the  city  council,  it  was  adjudged  and  decreed 
that  the  city  of  Oakland  had  no  right  or  title  or  interest  in  or 
to  any  of  the  lands  there  in  question  which  are  included  in  the 
property  involved  in  the  present  appeal.  Says  the  supreme 
court  of  Indiana  {Parrish  v.  Ferris,  2  Black,  (U.  S.)  606,  [17 
Sup.  Ct.  Rep.  317] ) :  "If  the  judgment  is  in  favor  of  the  plain- 
tiff and  declares  that  he  has  title  in  fee  simple,  and  that  the 
defendant's  claim  is  unjust  and  unfounded,  every  possible  in- 
terest of  the  latter  in  the  land  is  cut  off.  He  cannot  after- 
wards assert  that  he  has  an  easement  in  the  land." 

We  need  not  consider  how  far  these  judgments  operate  to 
estop  the  appellant.  They  are  certainly  strong  evidence  upon 
the  matter  of  revocation.     They  show  that  in  none  of  these 
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instances  was  the  city  endeavoring  to  protect  what  it  now 
claims  to  be  its  streets,  though  it  is  inconceivable  that  if  it 
had  believed  it  had  any  streets  it  would  not  have  done  so. 
Aside  from  the  plain  language  of  the  ordinances  and  from 
the  other  considerations  above  discussed,  the  interpretation 
by  conduct  of  one  or  the  other  of  the  parties  is  always  of 
value.  And  so  further  in  this  connection  it  may  be  pointed 
out  that  the  city  repeatedly  made  efforts  to  condemn  for  street 
purposes  the  very  property  which  it  here  claims  was  dedicated 
to  street  purposes.  It  has  assessed  and  collected  taxes  upon 
the  property  claimed  as  streets.  It  has  sold  this  property  for 
the  non-payment  of  taxes  assessed  thereon.  It  has  taken  con- 
veyances from  respondent  for  street  purposes  of  some  of  the 
property  within  the  lines  of  some  of  the  asserted  streets.  All 
these  matters  and  things,  with  the  language  of  the  compro- 
mise itself  and  the  provisions  of  the  agreement  of  compromise 
to  the  effect  that  the  city  of  Oakland  "should  perfect,  complete 
and  make  good"  the  title  of  respondent  to  the  property  con- 
veyed to  it  by  Carpentier,  make  it  manifest  not  only  that  the 
city  did  revoke  its  dedications,  complete  or  inchoate,  but  that 
it  thoroughly  understood  that  it  had  done  so  and  continuously" 
acted  upon  such  understanding. 
For  these  reasons  the  order  appealed  from  is  affirmed. 

Beatty,  C.  J.,  did  not  participate  in  the  foregoing  decision. 


[Crim.  No.  1686.    In  Bank.— May  27,  1912.] 

In  the  Matter  of  the  Application  of  F.  A.  MILLER  for  a 
Writ  of  Habeas  Corpus. 

Employment  or  Women — ^Eiqht  Houbs  Law — ^Act  of  Mabch  22,  1911, 
Is  CoNSTiTUTioNAii. — ^The  act  of  March  22,  1911,  (Stats.  1911,  p. 
437),  forbidding  the  employment  of  women  for  more  than  eight 
hours  a  day  in  certain  places,  in  constitutional,  so  far  as  it  applies 
to  women  employed  in  hotels. 

Id. — Constitutional  Law — Provisions  or  State  Constitution  Not 
Violated. — The  act  is  not  in  violation  either  of  section  18  of  article 
XX  of  the  state  constitution,  providing  that  "no  person  shall,  on 
account  of  sex,  be  disqualified  from  entering  upon  or  pursuing  aoj 
lawful  business,  vocation  or  profession";  or  of  section  1  of  article 
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I,  declaring  that  all  persons  have  an  inalienable  right  to  enjoy  life 
and  liberty  and  to  acquire  and  possess  property;  or  of  section  11 
of  article  I,  requiring  that  all  laws  of  a  general  nature  shall  have  a 
•uniform  operation;  or  of  section  21  of  article  I,  prohibiting  the 
granting  of  privileges  or  immunities  to  any  citizens,  or  class  of 
citizens,  which,  upon  the  same  terms  shall  not  be  granted  to  all 
citizens;  or  of  section  25  of  article  IV,  prohibiting  the  passing  of 
special  laws,  granting  to  any  individual  any  special  or  exclusive 
right,  privilege,  or  immunity. 

Id. — Discriminations  on  Account  of  Sex — Valid  Pouce  Regulations 
— Hours  of  Labor. — Section  18  of  article  XX  of  the  constitution, 
prohibiting  any  such  discrimination  based  solely  on  distinctions  of 
sex,  like  other  constitutional  guarantees,  is  subject  to  such  reason- 
able regulations  as  may  be  imposed  in  the  exercise  of  police  powers. 
It  does  not  forbid  such  reasonable  restrictions  upon  the  hours  of 
labor  of  women  as  may  be  necessary  for  the  protection  and  preserva- 
tion of  the  public  health. 

Id. — Right  op  Contract  Subject  to  Limitations  under  Police  Powier. 
— Although  the  act  provides  a  punishment  only  for  the  employer,  its 
prohibition  applies  to  both  employer  and  employee,  and  it  clearly 
restricts  the  liberty  of  both,  in  the  specified  establishments,  to  freely 
contract  with  each  other  as  to  the  length  of  a  day*s  service  or  to 
perform  such  contract  when  made. 

Id. — Preservation  op  Pubuc  Health,  Safety,  and  Morals — ^Legis- 
lative Discretion. — The  right  of  an  individual  to  so  contract  is  in 
itself  subject  to  certain  limitations  which  the  state  may  lawfully 
impose  in  the  exercise  of  its  police  powers,  for  the  purpose  of  pre- 
serving public  health/  safety,  or  morals,  and  a  large  discretion  is 
vested  in  the  legislature  to  determine  not  only  what  the  interests  of 
the  public  require,  but  what  measures  are  necessary  for  the  protec- 
tion of  such  interests. 

Id. — Limitations  on  Police  Powers  —  Reasonable  Assumption  of 
Injury  to  Public. — The  police  powers  of  the  legislature  in  this 
connection  are  not  absolute  or  unlimited,  and  the  personal  right  to 
contract  cannot  be  taken  away  or  impaired  at  its  mere  will,  nor  af 
all,  unless  the  public  welfare  demands  it.  So  far  as  the  effect  on 
himself  alone  is  concerned,  each  person  has  the  absolute  right  to 
judge  for  himself  whether  the  hard  labor  which  he  voluntarily  per- 
forms is  for  his  best  interest  or  not.  The  legislature  cannot  judge 
for  persons  in  this  respect  and  interfere  solely  to  prevent  Lhem  from 
injuring  themselves  by  excessive  labor.  The  injury  must  be  of  such 
character  and  extent  and  to  such  a  number  of  persons  that  it  may 
be  reasonably  supposed  that  it  will  cause  injury  to  others,  that  is, 
to  the  community  in  general,  or,  as  it  is  expressed,  to  the  public 
health  and  general  welfare. 

Id. — Leoislattvb  Determination  Subject  to  Review  by  Courts. — The 
means  adopted  to  produce  the  public  benefit  intended,  or  to  prevent 
the  public  injury,  must  be  reasonably  necessary  to  accomplish  that 
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purpose  and  not  unduly  oppressive  upon  individuals.  Tho  deter- 
mination of  the  legislature  as  to  these  matters  is  not  conclusive, 
but  is  subject  to  the  supervision  of  the  courts,  and  if  the  above 
qualities  are  wanting,  a  law  arbitrarily  interfering  with  the  right 
of  contract,  or  imposing  restrictions  upon  lawful  occupations,  will 
be  held  void. 

Id. — Laws  Bestbicting  Houbs  op  Women's  Labob — Physical  Reasons 
Justifying. — The  application  of  short  hour  laws  exclusively  to 
women  is  justified  on  the  ground  that  they  are  less  robust  in  physical 
organization  and  structure  than  men,  that  they  have  the  burden  of 
child-bearing,  and,  consequently,  that  the  health  and  strength  of 
posterity  and  of  the  public  in  general  is  presumed  to  be  enhanced 
by  preserving  and  protecting  women  from  exertion  which  men  might 
bear  without  detriment  to  the  general  welfare. 

Id. — Laws  Pbesumed  Constitutional — Pbesumption  as  to  Police 
Begulation. — The  courts  must  always  assume  that  the  legislature, 
in  enacting  laws,  intended  to  act  within  its  lawful  powers  and  not 
to  violate  the  restrictions  placed  upon  it  by  the  constitution.  Con- 
sequenfcly,  this  statute  must  be  taken  as  intended  for  a  police  regu- 
lation to  preserve,  protect,  or  promote  the  general  health  and 
welfare. 

Id. — Necessity  op  Law — ^Facts  Justifying  Classification — Review 
BY  CouBTS. — The  determination  by  the  legislature  that  facts  exist 
which  make  such  a  law  necessary,  and  also  with  regard  to  the  facts 
upon  which  a  lawful  classification  and  discrimination  depend,  must 
not  be  set  aside  or  disregarded  by  the  courts,  unless  the  legislative 
decision  is  clearly  and  palpably  wrong  and  the  error  appears  beyond 
reasonable  doubt  from  facts  or  evidence  which  cannot  be  contro- 
verted, and  of  which  the  courts  may  properly  take  notice. 

Ii>.~Beasonablb  Limitations  op  Houbs  op  Labob. — If  reasonable  men, 
upon  a  consideration  of  the  facts,  might  rationally  conclude  that 
the  restrictions  would  promote  or  preserve,  in  some  appreciable 
degree,  the  public  health  or  general  welfare,  the  law  must  be  deemed 
a  proper  exercise  of  the  police  power,  although  other  reasonable  men 
might  take  the  opposite  view. 

]o. — Limitation  op  Houbs  op  Labob  op  Females  Employed  in  Hotels. 
— In  view  of  the  reasons  which  justify  a  restriction  upon  the  hours 
of  employment  or  labor  of  women,  as  distinguished  from  men,  and 
the  differences  of  opinion,  among  those  familiar  with  the  subject, 
as  to  the  injurious  effect  of  labor  for  more  than  eight  hours  daily, 
the  court  cannot  hold,  that  a  limitation  to  eight  hours  a  day  of  the 
time  of  employment  in  many  of  the  occupations  mentioned  in  the  act, 
including  the  employment  in  hotels,  is  unreasonable  as  a  health  regu- 
lation. 

Id. — Special  Legislation — Exemption  op  Otheb  Similab  Occupations. 
— The  law  is  not  rendered  special  legislation  because  there  may  be 
no  reasons  for  making  the  restrictions  as  to  the  particular  employ- 
ments mentioned  in  the  act  which  do  not  apply  with  equal  force  to 
other  similar  occupations.    If  there  arc  good  grounds  for  the  classi- 
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fication  made  by  th«  act,  it  is  not  Toid  because  it  does  not  include 
everj  other  class  needing  similar  protection  or  regulation. 

Id. — When  Laws  Are  General  and  Uniform  in  Operation. — A  law  is 
general  and  uniform  in  its  operation  when  it  applies  equally  to  all 
persons  embraced  within  the  class  to  which  it  is  addressed,  provided 
such  class  is  made  upon  some  natural,  intrinsic,  or  constitutioocil 
distinction  between  the  persons  composing  it  and  others  not  eut- 
braced  in  it.  It  is  not  general  or  uniform,  and  it  makes  an  improper 
discrimination,  if  it  confers  particular  privileges  or  imposes  peculiar 
restrictions  or  disabilities  upon  a  class  of  persons  arbitrarily  selected 
from  a  larger  number  of  persons,  all  of  whom  stand  in  the  same 
relation  to  the  privileges  granted  or  burdens  imposed,  and  between 
whom  and  the  persons  not  so  favored  or  burdened  no  reasonable 
distinction  or  substantial  difference  can  be  found  justifying  the 
inclusion  of  one  and  the  exclusion  of  the  other  from  such  privileges 
or  burdens.  The  difference  on  which  the  classification  is  based  must 
be  such  as,  in  some  reasonable  degree,  will  account  for  or  justify 
the  peculiar  legislation. 

Id. — Exemption  of  Women  Employed  in  Lodging  and  Boarding 
Houses — Justification  op  Classification. — The  law  is  not  ren- 
dered special  nor  discriminatory  because  it  applies  to  women  em- 
ployed in  hotels  and  does  not  apply  to  women  employed  in  lodging 
houses  and  boarding  houses.  In  support  of  such  classification,  it 
will  be  assumed  that  the  legislature  determined  that  the  conditions 
surrounding  the  hotel  employees  rendered  their  work  more  arduous 
and  materially  different  from  the  work  of  those  similarly  employed 
in  lodging  or  boarding  houses. 

Id. — Exemption  of  Persons  Engaged  in  Harvesting,  etc.,  Perishable 
Products. — The  exemption  in  the  act  of  persons  employed  in  har- 
vesting, curing,  canning,  or  drying  perishable  fruits  or  vegetables 
from  the  operation  of  the  law,  is  not  an  improper  discrimination. 
The  classification  is  justified  by  the  facts  that  such  occupations  are 
engaged  in  only  for  a  short  period  of  each  year,  and  by  the  greater 
necessity,  from  the  standpoint  of  the  general  welfare,  for  facility 
in  obtaining  employees  to  do  the  work  than  obtains  in  ordinary 
employments,  in  order  to  avoid  loss  ensuing  from  the  perishable 
nature  of  the  products  to  be  preserved. 

Id. — Title  op  Act — Only  Onb  Subject  Embraced  In. — The  title  of  the 
act  embraces  but  one  general  subject — the  regulation  of  female 
employment.  The  subdivision  of  this  subject  by  the  particular 
details  stated  in  the  title  docs  not  make  it  embrace  two  subjects. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  directed  to 
the  Sheriff  of  Riverside  County. 

The  title  of  the  act  of  March  22,  1911  (Stats.  1911,  p.  437) 
is  as  follows:  "An  act  limiting  the  hours  of  labor  of  females 
employed  in  any  manufacturing,  mechanical  or  mercantile 
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establishment,  laundry,  hotel,  or  restaurant,  or  telegraph  or 
telephone  establishment  or  oflBce,  or  by  any  express  or  trans- 
portation company;  compelling  each  employer  in  any  manu- 
facturing, mechanical,  or  mercantile  establishment,  laundry^ 
hotel  or  restaurant,  or  other  establishment  employing  any 
female  to  provide  suitable  seats  for  all  female  employees 
and  to  permit  them  to  use  such  seats  when  they  are  not 
engaged  in  the  active  duties  of  their  employment;  and  pro- 
viding a  penalty  for  failure,  neglect  or  refusal  of  the  employer 
to  comply  with  the  provisions  of  this  act,  and  for  permitting 
or  suifering  any  overseer,  superintendent,  foreman  or  other 
aprent  of  any  such  employer  to  violate  the  provisions  of  this 
act."    The  further  facts  are  stated  in  the  opinion  of  the  court. 

Flint,  Gray  &  Barker,  and  Purington  &  Adair,  for 
Petitioner. 

Lyman  Evans,  District  Attorney,  and  William  Penman, 
G.  S.  Arnold,  Thomas  F.  GriflSn  and  Leon  Yanchwich,  Ajnid 
CuricB,  for  Respondent. 

SHAW,  J. — The  petitioner  applies  for  release  from  custody 
on  a  charge  of  violating  the  provisions  of  the  act  of  March  22, 
1911,  forbidding  the  employment  of  women  in  certain  estab- 
lishments for  more  than  eight  hours  in  one  day,  or  more  than 
forty-eight  hours  in  one  week.  (Stats.  1911,  p.  437.)  The 
specific  charge  is  that  on  June  12,  1911,  he  employed  and 
thereupon  required  Emma  Hunt,  a  female,  to  work  during 
that  day  for  nine  hours  in  the  Glenwood  Hotel,  as  an  em- 
ployee therein.  His  contention  is  that  the  act  is  unconstitu- 
tional and  void. 

Three  grounds  are  urged  in  support  of  this  claim :  1.  That 
the  restrictions  imposed  by  the  statute  upon  the  freedom  of 
contract  are  in  violation  of  section  1  of  article  I,  and  section 
18  of  article  XX  of  the  constitution,  and  that  it  is  conse- 
quently invalid;  2.  That  the  act  is  special,  that  it  is  not 
uniform  in  its  operation,  and  that  it  makes  arbitrary  dis- 
criminations between  persons  and  classes  of  persons  similarly 
situated  contrary  to  the  limitations  of  sections  11  and  21  of 
article  I,  and  section  25  of  article  IV  of  the  constitution; 
3.  That  it  embraces  two  distinct  subjects,  contrary  to  section 
24  of  article  IV  of  the  constitution. 
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The  material  parts  of  the  statute  are  as  follows : 

"Section  1.  No  female  shall  be  employed  in  any  manufac- 
turing, mechanical  or  mercantile  establishment,  laundry, 
hotel,  or  restaurant,  or  telegraph  or  telephone  establishment 
or  office,  or  by  any  express  or  transportation  company  in  this 
state  more  than  eight  hours  during  any  one  day  or  more  than 
forty-eight  hours  in  one  week.  The  hours  of  work  may  be  so 
arranged  as  to  permit  the  employment  of  females  at  any  time 
so  that  they  shall  not  work  more  than  eight  hours  during  the 
twenty-four  hours  of  one  day,  or  forty-eight  hours  during  any 
one  week;  provided,  however,  that  the  provisions  of  this  sec- 
tion in  relation  to  the  hours  of  employment  shall  not  apply  to 
nor  affect  the  harvesting,  curing,  canning  or  drying  of  any 
variety  of  perishable  fruit  or  vegetable. 

"Section  2.  Every  employer  in  any  manufacturing,  mechan- 
ical or  mercantile  establishment,  laundry,  hotel,  or  restaurant, 
or  other  establishment  employing  any  female,  shall  provide 
suitable  seats  for  all  female  employees,  and  shall  permit  them 
to  use  such  seats  when  they  are  not  engaged  in  the  active  duties 
of  their  employment." 

Section  3  declares  it  a  misdemeanor,  punishable  by  fine  or 
imprisonment,  or  both,  for  any  employer  to  require  any 
female  to  work  in  any  of  the  places  mentioned  in  section  1 
more  than  the  number  of  hours  allowed  by  the  act,  during  any 
one  day  of  twenty-four  hours. 

1.  Section  18  of  article  XX  of  the  constitution  provides  that 
"no  person  shall,  on  account  of  sex,  be  disqualified  from  enter- 
ing upon  or  pursuing  any  lawful  business,  vocation,  or  pro- 
fession." This  section  prohibits  any  discrimination  of  this 
kind  based  solely  on  distinctions  of  sex.  But.  as  in  case  of  the 
other  constitutional  guaranties,  this  provision  is  subject  to 
such  reasonable  regulations  as  may  be  imposed  in  the  exercise 
of  police  powers.  It  does  not  forbid  such  reasonable  restric- 
tions upon  the  hours  of  labor  of  women  as  may  be  necessary 
for  the  protection  and  preservation  of  the  public  health. 
{Ex  parte  Hayes,  98  Cal.  556,  [20  L.  E.  A.  701,  33  Pac. 
337] ;  Foster  v.  Co^nmissioners,  102  Cal.  490,  [41  Am.  St. 
Rep.  194,  37  Pac.  763].) 

2.  Recognizing  the  importance  of  personal  liberty,  our  state 
constitution  at  the  outset  declares  that  all  persons  have  an 
inalienable  right  to  enjoy  life  and  liberty  and  to  acquir-  and 
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possess  property.  (Art.  I,  sec.  1.)  This,  necessarily,  includes 
liberty  to  work  for  the  purpose  of  acquiring  property,  or  to 
accomplish  any  desired  lawful  object,  and  liberty  to  continue 
that  work  each  day  a  sufficient  time  to  gain  more  than  is 
required  for  the  daily  needs.  Hence  comes  the  right  to  make 
contracts  to  serve  and  contracts  to  employ  such  service.  There 
can  be  no  contract  by  the  employee  to  serve  without  a  corre- 
sponding contract  by  the  employer  to  hire  and  receive  such 
service.  Therefore,  although  the  act  in  question  provides  a 
punishment  only  for  the  employer,  its  prohibition  applies  to 
both  and  it  clearly  restricts  the  liberty  of  both  the  employer 
and  the  employed,  in  the  specified  establishments,  to  freely 
contract  with  each  other  as  to  the  length  of  a  day's  service  or 
to  perform  such  contracts,  when  made.  Consequently,  it  does, 
to  that  extent,  take  away  the  liberty  guaranteed  by  this  pro- 
vision of  the  constitution. 

Although  this  guaranty  of  the  constitution  is  apparently 
absolute  and  unqualified,  yet  it  is  well  established  that  it  is 
subject  to  the  exercise,  by  the  legislature,  of  what  are  known 
as  the  police  powers  of  the  state. 

Says  the  supreme  cc^rt  of  the  United  States  in  H olden  v. 
Hardy,  169  U.  S.  391,  [42  L.  Ed.  780,  18  Sup.  Ct.  Rep.  388] : 
••'This  right  of  contract,  however,  is  in  itself  subject  to  certain 
limitations  which  the  state  may  lawfully  impose  in  the  exercise 
of  its  police  powers,"  a  power  which  "may  lawfully  be  re- 
sorted to  for  the  purpose  of  preserving  public  health,  safety, 
or  morals,  and  a  large  discretion  is  necessarily  vested  in  the 
legislature  to  determine  not  only  what  the  interests  of  the 
public  require,  but  what  measures  are  necessary  for  the  pro- 
tection of  such  interests."  (See,  to  the  same  effect,  Ex  parte 
WhitweU,  98  Cal.  78,  [35  Am.  St.  Rep.  152,  19  L.  R.  A.  727, 
32  Pac.  870] ;  Ex  parte  Tuttle,  91  Cal.  591,  [27  Pac.  933] ; 
In  re  Yick  Wo,  68  Cal.  297,  [58  Am.  Rep.  12,  9  Pac.  139] ; 
Lawion  v.  Steele,  152  U.  S.  136,  [38  L.  Ed.  385,  14  Sup.  Ct. 
Rep.  499].) 

Because  of  the  great  value  to  mankind  and  the  consequent 
paramount  importance  of  the  preservation  of  individual 
liberty,  it  is  universally  admitted  and  held  that  the  police 
powers  of  the  legislature  are  not  absolute  or  unlimited.  These 
personal  rights  cannot  be  taken  away  or  impaired  at  the  mere 
will  of  the  legislature,  nor  at  all,  unless  public  welfare  de- 
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mands  it.  So  far  as  the  effect  on  himself  alone  is  concerned, 
each  i)erson  has  the  absolute  r\ght  to  judge  for  himself 
whether  the  hard  labor  which  he  voluntarily  performs  is  for 
his  best  interest  or  not.  The  legislature  cannot  judge  for 
persons  in  this  respect  and  interfere  solely  to  prevent  them 
from  injuring  themselves  by  excessive  labor.  The  injury 
must  be  of  such  character  and  extent  and  to  such  a  number  of 
persons  that  it  may  be  reasonably  supposed  that  it  will  cause 
injury  to  others,  that  is,  to  the  community  in  general,  or,  as 
it  is  expressed,  to  the  public  health  and  general  welfare. 
(Lawton  v.  Steele,  152  U.  S.  136,  [38  L.  Ed.  385,  14  Sup.  Ct. 
Eep.  499].) 

The  means  adopted  to  produce  the  public  benefit  intended, 
or  to  prevent  the  public  injury,  must  be  reasonably  necessary 
to  accomplish  that  purpose  and  not  unduly  oppressive  upon 
individuals.  The  determination  of  the  legislature  as  to  these 
matters  is  not  conclusive,  but  is  subject  to  the  supervision  of 
the  courts,  and  if  the  above  qualities  are  wanting,  a  law 
arbitrarily  interfering  with  the  right  of  contract,  or  imposing 
restrictions  upon  lawful  occupations,  will  be  held  void.  {Ex 
parte  Whitwell,  98  Cal.  78,  [35  Am.  St.  Rep.  152,  19  L.  B.  A. 
727,  32  Pac.  870] ;  Lawtm  v.  Steele,  152  U.  S.  136,  [38  L.  Ed. 
385,*  14  Sup.  Ct.  Rep.  499] ;  Holden  v.  Hardy,  169  U.  S.  391, 
[42  L.  Ed.  780,  18  Sup.  Ct.  Rep.  388] ;  Tiedman  on  Police 
Powers,  p.  17;  Freund  on  Police  Powers,  sec.  63;  22  Am.  & 
Eng.  Ency.  of  Law,  936.)  In  the  language  of  Justice  Harlan 
in  Mugler  v.  Kansas,  123  U.  S.  161,  [31  L.  Ed.  205,  8  Sup.  Ct. 
Rep.  297]  :  "If,  therefore,  a  statute  purporting  to  have  been 
enacted  to  preserve  public  health,  the  public  morals  or  the 
public  safety,  has  no  real  or  substantial  relation  to  these  ob- 
jects, or  is  a  palpable  invasion  of  rights  secured  by  the  funda- 
mental law,  it  is  the  duty  of  the  court  so  to  adjudge,  and 
thereby  give  effect  to  the  constitution."  If  this  were  not  so, 
the  constitutional  guaranties  of  the  personal  right  to  liberty 
and  property  would  be  wholly  subject  to  the  will  of  the  ma- 
jority acting  through  the  legislature. 

It  is  settled,  however,  that  some  occupations  may  have  a 
tendency  to  injure  the  health  of  those  engaged  therein,  that 
this  injury  may  be  so  general  or  extensive  as  to  affect  the 
public  health  and  general  welfare,  and  that  in  such  cases  the 
legislature  may,  in  the  exercise  of  the  police  power  of  the 
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state,  enact  laws  limiting  the  time  of  labor  therein  to  eight 
hours  a  day.  Thus,  laws  have  been  upheld  restricting  to  eight 
hours  the  daily  labor  of  persons  working  in  underground 
mines,  or  in  smelters  and  quartz  mills,  and  the  legislative 
judgment  on  the  subject  of  the  extent  and  effect  of  the  injurj'' 
was  considered  sufficiently  supported  to  be  beyond  judicial 
interference.  (Holden  v.  Hardy,  169  U.  S.  391,  [42  L.  Ed. 
780,  18  Sup.  Ct.  Rep.  388] ;  In  re  Martin,  157  Cal.  51,  [26 
L.  R.  A.  (N.  S.)  242,  106  Pac.  235] ;  In  re  Martin,  157  Cal.  60, 
[106Pac.  239].) 

So,  also,  it  has  been  recognized  that  some  occupations  fol- 
lowed by  women,  though  less  arduous  than  those  generally 
followed  by  men,  may  have  such  a  tendency  to  injure  their 
health,  if  unduly  prolonged,  that  laws  may  be  enacted  restrict- 
ing their  time  of  labor  therein  to  ten  hours  a  day.  The  applica- 
tion of  these  laws  exclusively  to  women  is  justified  on  the 
ground  that  they  are  less  robust  in  physical  organization  and 
structure  than  men,  that  they  have  the  burden  of  child-bear- 
ing, and,  consequently,  that  the  health  and  strength  of 
posterity  and  of  the  public  in  general  is  presumed  to  be 
enhanced  by  preserving  and  protecting  women  from  exertion 
which  men  might  bear  without  detriment  to  the  general  wel- 
fare. (See  Commonwealth  v.  Hamilton  Mfg.  Co,,  120  Mass. 
383;  WenJiam  v.  State,  65  Neb.  394,  [58  L.  R.  A.  825,  91 
N.  W.  421] ;  State  v.  Btcchanan,  29  Wash.  602,  [92  Am.  St 
Rep.  930,  59  L.  R.  A.  342,  70  Pac.  52] ;  State  v.  MuUer,  48 
Or.  252,  [120  Am.  St.  Rep.  805,  11  Ann.  Cas.  88,  85  Pac. 
855] ;  Muller  v.  Oregon,  208  U.  S.  412,  [13  Ann.  Cas.  957, 
52  L.  Ed.  551,  28  Sup.  Ct.  Rep.  324]  ;  Withey  v.  Bloem.,  163 
Mich.  419,  [35  L.  R.  A.  (N.  S.)  628,  128  N.  W.  913] ;  Ritchie 
V.  Way  man,  244  111.  509,  [27  L.  R.  A.  (N.  S.)  994,  91  N.  E. 
695] ;   State  v.  Somerville,  67  Wash.  638,  [122  Pac.  324].) 

Counsel  for  the  respondent  do  not  advance  the  proposition 
that  a  general  restriction  of  all  women  to  eight  hours  a  day 
for  all  work  would  be  a  proper  police  regulation.  This  precise 
question  is  not  involved.  The  act  does  not  limit  the  time  of 
occupation  or  exertion  by  females.  It  limits  only  the  time 
for  which  a  female  may  "be  employed,"  that  is  to  say,  ens:aged 
in  service  for  another.  The  time  of  such  service  does  not 
usually  measure  the  whole  time  of  daily  toil,  labor  or  exertion. 

The  courts  must  always  assume  that  the  legislature,  in  enact- 
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ing  laws,  intended  to  act  within  its  lawful  powers  and  not  to 
violate  the  restrictions  placed  upon  it  by  the  constitution. 
We  must  take  this  statute  as  a  law  intended  for  a  police 
regulation  to  preserve,  protect,  or  promote  the  general  health 
and  w^elfare.  As  has  been  already  stated,  a  large  discretion 
is  vested  in  the  legislature  to  determine  what  measures  are 
necessary  for  that  purpose.  Upon  this  question  of  fact,  as 
also  with  regard  to  the  facts  upon  which  a  lawful  classifica- 
tion and  discrimination  depend,  to  be  hereinafter  discussed, 
the  rule  is  well  settled  that  the  legislative  determination  that 
the  facts  exist  which  make  the  law  necessary,  must  not  be  set 
aside  or  disregarded  by  the  courts,  unless  the  legislative  de- 
cision is  clearly  and  palpably  wrong  and  the  error  appears 
beyond  reasonable  doubt  from  facts  or  evidence  which  can- 
not be  controverted,  and  of  which  the  courts  may  properly 
take  notice.  {Stockton  v.  Stockton,  41  Cal.  159:  Ex  parte 
Tuttle,  91  Cal.  591,  [27  Pac.  933] ;  In  re  Spencer,  149  Cal. 
400,  [117  Am.  St.  Rep.  137,  9  Ann.  Cas.  1105,  86  Pac.  896]  ; 
In  re  Kirig,  157  Cal.  164,  [106  Pac.  578].)  The  power  of  the 
court  to  declare  a  statute  unconstitutional  is  "conceded  to  be 
always  one  of  the  utmost  delicacy  in  its  exercise,  and  never 
to  be  exerted  except  when  the  conflict  between  the  statute  and 
the  constitution  is  palpable  and  incapable  of  reconciliation." 
(Stockton  V.  Stockton,  41  Cal.  159.)  If  reasonable  men,  upon 
a  consideration  of  the  facts  might  rationally  reach  the  con- 
clusion that  the  enforcement  of  the  statute  would  tend  to 
promote  or  preserve,  in  some  appreciable  degree,  the  public 
health  or  general  welfare,  the  law  must  be  accredited  as  a 
proper  exercise  of  the  police  power,  although  other  reasonable 
persons  might  take  a  different  view. 

The  reasons  which  justify  a  restriction  upon  the  hours  of 
employment  or  labor  of  women,  as  distinguished  from  men, 
are  fully  stated  in  the  cases  heretofore  cited  upon  that  subject 
and  need  not  be  further  considered  here.  Restrictions  to  ten 
hours  a  day  have  always  been  upheld.  In  Illinois  a  restriction 
to  eight  hours  in  factories  was  declared  invalid.  (Ritchie  v. 
People,  155  111.  98,  [46  Am.  St.  Rep.  315,  29  L.  R.  A.  79,  40 
N.  E.  454].)  In  Washington,  a  similar  law  was  held  valid. 
{State  V.  SoniervUle,  67  Wash.  638,  [122  Pac.  324].)  In  the 
latter  case  the  woman  was  employed  in  a  factory  for  the 
manufacture  of  paper  boxes. 
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The  question  of  the  effect  of  the  various  occupations  in 
which  women  engage,  upon  their  health,  is  one  upon  which 
medical  men  differ  and  with  respect  to  which  the  prevailing 
opinion  changes  from  time  to  time.  It  has  not  been,  and 
probably  never  will  be,  a  settled  question,  either  with  respect 
to  the  deleterious  effects  of  particular  occupations,  or  the 
hours  of  labor  which  measure  the  limit  of  safety  in  each. 
Women  who  work  for  others  usually  have  household  or  other 
domestic  duties  to  perform  which  oblige  them  to  continue  at 
work  each  day  for  a  much  longer  period  than  their  time  of 
service.  Even  those  who  live  at  their  places  of  work  generally 
have  to  make  and  mend  their  clothing  and  do  other  things  for 
their  personal  welfare,  in  addition  to  the  work  done  for  their 
employers.  In  view  of  these  circumstances  affecting  the 
generality  of  employed  women,  it  could  scarcely  be  claimed 
that  a  limitation  to  eight  hours  a  day  of  the  time  of  employ- 
ment, in  many  of  the  occupations  mentioned  in  the  act,  is 
unreasonable  as  a  health  regulation.  The  work  in  hotels  may 
not  be  as  severe  as  that  in  some  of  the  other  places  covered 
by  the  law,  but  considering  the  delicate  frame  of  women  as 
compared  with  men,  we  cannot  perceive  that  the  difference 
is  so  radical  as  to  make  it  unreasonable  to  include  employees 
in  hotels  among  those  protected  by  the  law.  Doubtless  there 
is  a  limit  below  which  the  legislature  cannot  go.  But  we  can- 
not say  that  eight  hours  of  employment  in  work  of  this  char- 
acter in  addition  to  the  labor  necessary  to  be  done  before  and 
afterward  by  the  employee  is  unreasonably  low  and  beyond 
the  legislative  discretion,  or  that,  in  the  present  condition 
of  common  knowledge  on  the  subject,  the  limitation  upon  the 
time  of  employment  of  women  in  hotels  is  so  manifestly  un- 
reasonable and  unnecessary  for  the  promotion  and  preserva- 
tion of  the  health  and  welfare  of  the  human  race  that  the 
courts  can  declare  that  the  legislature  had  no  rational  ground 
for  imposing  it  as  a  police  regulation  for  that  purpose.  The 
responsibility,  if  the  law  is  unwise,  is  with  the  legislature. 

3.  The  next  objection  is  that  the  act  is  special  because  there 
are  no  reasons  for  making  the  restriction  as  to  the  particular 
employments  mentioned  in  the  act  which  do  not  apply  with 
equal  force  to  other  similar  occupations.  There  may  be,  and 
probably  are,  other  occupations  followed  by  women  which  are 
equally  injurious  to  their  health,  and  which  should  also  be 
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regulated.  But  if  this  be  true  it  does  not  make  the  law  in- 
valid. If  there  are  good  grounds  for  the  classification  made 
by  the  act,  it  is  not  void  because  it  does  not  include  every  other 
class  needing  similar  protection  or  regulation.  "The  law  is 
not  rendered  special  by  the  mere  fact  that  it  does  not  cover 
every  subject  which  the  legislature  might  conceivably  have 
included  in  it."  {Ex  parte  Martin,  157  Cal.  57,  [26  L.  B.  A. 
(N.  S.)  242,  lOSPac.  237].) 

The  general  rules  governing  this  subject  are  well  settled  by 
our  decisions.  They  may  be  stated  as  follows :  A  law  is  gen- 
eral and  uniform  in  its  operation  when  it  applies  equally  to  all 
persons  embraced  within  the  class  to  which  it  is  addressed, 
provided  such  class  is  made  upon  some  natural,  intrinsic,  or 
constitutional  distinction  between  the  persons  composing  it 
and  others  not  embraced  in  it.  It  is  not  general  or  uniform 
and  it  makes  an  improper  discrimination  if  it  confers  par- 
ticular privileges  or  imposes  peculiar  restrictions  or  dis- 
abilities upon  a  class  of  persons  arbitrarily  selected  from  a 
larger  number  of  persons,  all  of  whom  stand  in  the  same  rela- 
tion to  the  privileges  granted  or  burdens  imposed,  and  between 
whom  and  the  persons  not  so  favored  or  burdened  no  reason- 
able distinction  or  substaijtial  diflference  can  be  found  justify- 
ing the  inclusion  of  one  and  the  exclusion  of  the  other  from 
such  privileges  or  burdens.  The  difference  on  which  the 
classification  is  bas^d  must  be  such  as,  in  some  reasonable 
degree,  will  account  for  or  justify  the  peculiar  legislation. 
The  following  cases  declare  these  rules:  Smith  v.  Judge,  17 
Cal.  555;  Pasadena  v.  Stimson,  91  Cal.  251,  [27  Pac.  604] ; 
Darcy  v.  San  Jose,  104  Cal.  645,  [38  Pac.  500]  ;  Bloss  v. 
Lewis,  109  Cal.  499,  [41  Pac.  1081] ;  Marsh  v.  Hardy,  111 
Cal.  370,  [43  Pac.  975]  ;  Ex  parte  JentzscJi,  112  Cal.  474,  [32 
L.  R.  A.  664,  44  Pac.  803] ;  Ex  parte  Giambonini,  117  Cal. 
574,  [49  Pac.  732] ;  Krcmse  v.  Durhrow,  127  Cal.  684,  [60 
Pac.  438] ;  Pratt  v.  Browne,  135  Cal.  652,  [67  Pac.  1082]  ; 
Ex  parte  Sohncke,  148  Cal.  267,  [113  Am.  St.  Rep.  236,  7 
Ann.  Cas.  475,  2  L.  R.  A.  (N.  S.)  813,  82  Pac.  956], 

The  women  employed  in  hotels  are,  for  the  most  part,  cham- 
bermaids and  waitresses.  It  is  contended  that  the  work  of 
such  persons  in  hotels  is  no  more  arduous  or  injurious  to 
health  than  that  in  lodging  houses  and  boarding  houses,  that 
they  are  all  of  the  same  class  with  respect  to  the  need  of  such 
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protection,  and,  hence,  that  there  is  no  substantial  reason  or 
difference  in  conditions  which  can  justify  the  protection  of 
those  employed  in  hotels  alone.  The  census  returns  show  that 
in  this  state  the  number  of  boarding  houses  and  lodoring 
houses,  combined,  exceeds  the  number  of  hotels  by  about  fifty 
per  cent  of  the  number  of  the  latter.  As  the  hotels  are  usuallj' 
the  larger  institutions,  it  is  probable  that  the  number  of 
women  employed  therein  is  about  equal  to  those  employed 
in  the  other  places  mentioned.  In  the  matter  of  numbers 
there  appears  to  be  no  ground  for  distinction.  But  there  are 
other  obvious  differences.  The  patrons  of  lodging  houses  and 
boarding  houses  use  them  as  places  of  residence.  They  are 
for  the  most  part  permanent  occupants.  Such  places  partake 
more  of  the  nature  of  a  home  or  residence  than  does  a  hotel. 
They  are  not  accessible,  aa  of  right,  to  the  public  generally, 
as  is  the  case  with  hotels.  The  occupants  may  be  and  often  are 
selected  by  the  proprietor,  and  frequently  they  compose  a 
class  having  similar  habits,  tastes,  and  desires.  An  acquaint- 
ance arises  between  them  and  the  servants  and  the  servants 
soon  become  accustomed  to  the  wants  and  ways  of  those  by 
whom  their  services  are  required.  The  occupants  of  a  hotel 
are  of  a  more  transient  character.  They  come  and  go 
and  change  daily.  They  are  usually  entire  strangers  to 
the  servants.  Their  habits  are  likely  to  be  irregular  and 
of  great  diversity  as  well  as  unfamiliar  to  the  employees. 
These  respective  conditions  must,  or  at  least  may,  make 
the  work  of  such  employees  in  the  other  places  materially 
different  from  those  similarly  employed  in  hotels.  It  is  not 
unreasonable  to  suppose  that  those  in  the  other  places  will  be 
subject  to  less  strain  and  tension  than  those  who  serve  the 
more  transient,  varied,  and  indiscriminate  guests  of  hotels,  to 
whom  they  are  generally  entire  strangers.  The  legislature, 
in  view  of  all  the  above  facts,  may  reasonably  have  so  deter- 
mined. In  support  of  the  law,  as  already  stated,  the  courts 
are  bound  to  presume  that  it  did  make  this  decision,  and  as 
there  are  sound  reasons  upon  which  it  may  rest,  the  decision 
must  be  accepted  as  correct.  The  conditions  stated  appear  to 
be  a  sufficient  basis  for  the  classification  made.  In  such  mat- 
ters the  legislature  cannot  deal  with  individual  cases.  It  can 
provide  only  for  classes,  and  its  decision  as  to  the  line  of 
cleavage  between  classes  in  some  particulars  the  same  and 
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in  other  particulars  different  must  be  upheld  where  it  is  based 
on  any  reasonable  grounds.  We  are  of  the  opinion,  therefore, 
that  the  law  cannot  be  declared  invalid  because  of  this  dis- 
crimination. 

We  cannot  say  that  the  exemption  of  persons  employed  in 
harvesting,  curing,  canning,  or  drying  perishable  fruits  or 
vegetables  from  the  operation  of  the  law,  makes  an  improper 
discrimination.  These  occupations  can  be  carried  on  only  for 
a  short  period  of  each  year,  the  time  of  the  annual  ripening 
of  the  particular  fruits  or  vegetables.  In  a  cannery  devoted 
to  every  kind  of  fruit  and  vegetable  the  work  may  continue 
much  longer,  but  even  those  establishments  are  idle  for  a 
large  part  of  the  year.  There  is  time  for  those  employed 
therein  to  obtain  rest  and  recuperation.  It  is  also  to  be  noted 
that,  looking  to  the  general  welfare,  there  is  a  greater  neces- 
sity for  facility  in  obtaining  employees  to  do  such  work  than 
obtains  in  ordinary  employments,  for,  unless  the  work  is  done 
at  the  proper  time,  great  loss  must  ensue  from  the  perishable 
nature  of  the  products  to  be  preserved.  These  are  all  matters 
which  the  legislature  could  properly  take  into  consideration, 
and  they  constitute  a  sufficient  justification  for  the  exception. 
(See  State  v.  SomerviUe,  67  Wash.  638,  [122  Pac.  324],  where 
it  was  held  that  a  similar  exception  did  not  vitiate  the  women's 
eight  hour  law  of  the  state  of  Washington.) 

4.  The  title  embraces  but  one  general  subject — ^the  regula- 
tion of  female  employment.  The  subdivision  of  this  subject 
by  the  particular  details  stated  in  the  title  does  not  make  it 
embrace  two  subjects.  The  title  is  sufficient  in  this  respect. 
We  find  no  ground  upon  which  the  law  can  be  declared  void 
or  the  conviction  in  question  invalid. 

Let  the  petitioner  be  remanded  to  the  custody  of  the  sheriff 
of  Riverside  County. 

Angellotti,  J.,  Sloss,  J.,  Lorigan,  J.,  Melvin,  J.,  and  Beatty, 
C.  J.,  concurred. 

Rehearing  denied. 
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[Crim.  No.  1723.    In  Bank.— May  27,  1912.] 
Ex  Parte  C.  A.  BECK,  on  Habeas  Corpus. 

Constitutional  Law — Delegation  op  Power  to  Make  Laws— Condi- 
tional Statute — Approval  by  Electors  op  Special  Locality. — 
The  power  to  make  laws  conferred  by  the  constitution  on  the  legis- 
lature cannot  be  delegated  by  the  legislature  to  the  people  of  the 
state  or  to  any  portion  of  the  people.  This  rule,  however,  does  not 
prohibit  a  conditional  statute,  the  taking  effect  of  which  is  made 
to  depend  upon  such  a  subsequent  event  as  its  approval  by  the 
electors  of  the  locality  specially  interested. 

Ld. — Regulating  Sale  op  Liquors — Approval  by  Electors  op  Special 
District. — A  law  relating  to  the  retailing  of  intoxicating  liquors 
relates  to  such  a  subject  that  its  taking  effect  in  any  particular 
locality  of  the  state  may  be  made  to  depend  upon  a  favorable  vote 
of  the  electors,  without  involving  a  forbidden  delegation  of  legis- 
lative power. 

Id.— Local  Option  Law  Is  Constitutional — Act  Not  Unreasonable 
OR  Delegation  op  Legislative  Power. — The  so-called  **Local  Option 
Act"  of  April  4,  1911,  (Stats.  1911,  p.  599),  which  in  effect  pro- 
hibits the  sale,  etc.,  of  alcoholic  liquor  in  any  incorporated  city  or 
town  of  the  state,  or  the  portion  of  any  supervisorial  district  not 
included  within  the  boundaries  of  any  such  city  or  town,  in  which 
at  least  twenty-five  per  cent  of  the  electors  petition  for  an  election 
on  the  question,  unless  a  majority  of  the  electors  voting  on  the 
question  declare  themselves  in  favor  of  such  sale,  etc.,  was  enacted 
by  the  legislature  in  the  exercise  of  its  police  powers,  and  is  not 
invalid  either  on  the  ground  of  unreasonableness  or  on  the  ground 
that  it  involves  the  delegation  of  its  power  by  the  legislature. 

Id. — ^Limits  op  Local  Option  Districts — ^Legislature  Might  Pre- 
scribe.— As  that  act  involves  no  delegation  of  legislative  power,  and 
authorizes  no  exercise  of  legislative  power  or  any  power  of  local 
government  by  the  districts  specified,  it  follows  that  the  legislature 
had  the  power  to  prescribe  the  limits  of  territory  withih  which  the 
electors  might  avail  themselves  of  the  prohibitions  of  the  act,  and 
could  make  a  supenisorial  district  such  a  unit. 

Id. — Act  Is  a  General  Law  —  Operation  in  Cities  Having  Free- 
holders' Charters. — The  act  is  a  general  law,  applicable  everywhere 
in  the  state,  except  possibly  in  cities  having  freeholders'  charters. 
If  not  applicable  in  such  cities,  that  fact  would  not  impair  the 
character  of  the  law  as  a  general  law. 

Id. — PoucE  Power  op  Counties,  Cities,  and  Towns — ^Local  Begula- 
tions  Subject  to  General  Laws. — So  far  as  any  authority  of 
counties,  cities,  and  towns  in  the  matter  of  the  regulation  of  the 
sale  or  distribution  of  alcoholic  liquors  is  based  on  the  provisions 
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of  the  constitutional  grunt  (Const.,  art.  XI,  sec.  11),  to  make  and 
enforce  "local,  police,  and  sanitary  regulations,"  it  is  subject  at  all 
times  to  general  laws,  and  such  local  regulations  must  give  way  to 
such  general  laws  so  far  as  they  are  in  conflict  therewith. 

Id. — Vote  op  Electors  Does  Not  Suspend  General  Laws  Authoriz- 
mo  Licenses  op  Liquor  Teappic. — It  is  the  act  itself,  and  not  th« 
vote  of  the  electors,  that  suspends  the  provisions  of  other  general 
laws,  such  as,  in  the  case  of  cities  and  towns  organized  under  the 
general  Municipal  Corporation  "Act,  provisions  authorizing  the 
licensing  of  the  traffic  in  alcoholic  liquors  for  purposes  of  revenue 
and  regulation,  and  in  the  case  of  portions  of  supervisor  districts 
outside  of  cities  and  towns,  provisions  of  the  County  Qovernment 
Act  of  the  same  character. 

Id. — ^Law  Is  Unipoem  in  Operation. — The  law  is  uniform  in  its  opera- 
tion, and  applicable  to  all  parts  of  the  state  as  to  which  the  legis- 
lature has  the  authority  to  legislate  on  the  subject,  notwithstancUng 
the  traffic  in  intoxicating  liquors  in  each  district  may  be  forbidden 
or  not  forbidden  as  the  electors  may  indicate  their  desire. 

Id. — Requikement  pob  Majority  Vote  to  Lbgauze  Liquor  Trappic. — 
It  was  purely  a  question  of  policy  for  the  legislature  to  determine 
on  what  conditions  and  under  what  circumstances  such  traffic  should 
be  allowed,  and  the  requirement  that  a  majority  of  the  votes  cast 
at  the  election  must  be  in  favor  of  the  traffic  in  order  to  authorize 
it  is  no  legal  objection  to  the  validity  of  the  act. 

Id. — Suspension  op  Police  Power  op  Counties,  Cities,  and  Towns. — 
There  is  in  the  act  no  forbidden  suspension  of  the  police  power 
granted  by  the  constitution  to  counties,  cities,  and  towns. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  to  be  dis- 
charged from  an  arrest  for  an  alleged  violation  of  the  Local 
Option  Law. 

The  facts  are  stated  in  the  opinion  of  the  court 

Carlton  W.  Greene,  and  Herbert  Choynski,  for  Petitioners. 

Charles  Palmer,  J.  W.  Joos,  and  J.  E.  White,  Amicus 
CuricB,  for  Respondent. 

ANGELLOTTI,  J.— The  petitioner  is  held  in  custody  for 
examination  under  a  complaint  charging  him  with  keeping 
and  conducting  a  retail  liquor  saloon  in  the  city  of  Paso 
Robles,  where  alcoholic  liquors  are  sold,  served,  and  dis- 
tributed in  quantities  of  less  than  two  gallons,  said  city  being 
an  incorporated  city  and  "no-license  territory,"  and  he  not 
being  a  licensed  pharmacist. 


Digitized  by 


Google 


May,  1912.]  Ex  Pabtb  Bbck.  703 

The  question  presented  by  this  proceeding  is  the  constitu- 
tionality of  an  act  of  the  legislature  generally  known  as  the 
*'Local  Option  Act,"  approved  April  4,  1911  (Stats.  1911,  p. 
599),  with  reference  specially  to  cities  and  towns  organized 
and  existing  under  the  general  ^lunicipal  Corporation  Act, 
of  which  the  city  of  Paso  Robles  is  one.  It  is  not  questioned 
that  an  election  has  been  regularly  held  in  such  city  in  the 
manner  provided  by  such  act,  that  a  majority  of  four  votes 
was  given  at  such  election  in  favor  of  "no  license,"  and  that 
the  complaint  states  a  public  offense  if  such  act  is  a  valid 
exercise  of  legislative  power. 

Substantially  the  act  provides  as  follows  in  respect  to  all 
matters  material  here :  Qualified  electors  of  any  incorporated 
city  or  town,  or  of  that  portion  of  any  supervisorial  district 
not  included  within  the  boundaries  of  any  such  city  or  town, 
numbering  not  less  than  twenty-five  per  cent  of  the  number 
of  votes  cast  for  all  candidates  for  governor  in  such  territory 
at  the  last  preceding  election  for  that  office,  may  petition  the 
proper  legislative  authority,  in  the  one  case  the  city  council  or. 
other  similar  body  of  the  city  or  town,  in  the  other  the  board 
of  supervisors  of  the  county,  for  an  election  on  the  question 
whether  the  sale  of  alcoholic  liquors  shall  be  licensed  in  such 
territory.  Upon  the  certification  of  the  petition  by  the  proper 
officer  as  sufficient,  such  legislative  body  shall  submit  the 
question  to  the  electors,  either  at  a  general  state  or  municipal 
election  within  said  territory,  or  at  a  special  election,  depend- 
ent upon  the  time  after  such  certification  within  which  such  a 
general  election  is  to  be  held  within  such  territory,  "provided, 
that  no  election  under  this  act  shall  be  held  within  two  years 
of  any  previous  election  held  under  this  act  within  the  same 
territory."  Any  such  special  election  is  to  be  called  and  held 
in  accordance  with  all  the  provisions  of  law  respectively  ap- 
plicable to  general  state  elections  and  municipal  elections, 
according  as  it  is  within  territory  outside  of  or  within  an 
incorporated  city  or  town.  "Unless  a  majority  of  the  votes 
cast  on  this  question  at  such  election  are  in  favor  of  license, 
the  territory  described  in  the  petition  shall  be  no-license  terri- 
tory on  and  after  ninety  days  from  the  date  of  said  election," 
and  "shall  remain  such  until  at  a  subsequent  election,  called, 
as  herein  provided,  to  vote  on  the  question  of  whether  the 
sale  of  alcoholic  liquors  shall  be  licensed  therein,  a  majority 
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of  the  votes  east  on  that  question  are  in  favor  of  license.  It 
shall  thereupon  cease  to  be  no-license  territory  within  the 
meaning  of  this  act."  No  license  to  sell  or  distribute  alcoholic 
liquors  in  no-license  territory  shall  be  issued  except  to  regis- 
tered pharmacists  and  manufacturers  of  said  liquors,  and  all 
such  existing  licenses,  with  the  exceptions  above  stated,  shall 
immediately  become  void  when  the  territory  becomes  no- 
license  territory,  all  holders  of  such  licenses  being  entitled  to 
a  rebate  of  the  proportion  of  the  license  fee  paid  for  the  un- 
expired term  thereof.  It  is  declared  to  be  unlawful  for  any 
persons,  etc.,  "within  the  boundaries  of  any  no-license  terri- 
tory," to  sell,  furnish,  distribute,  or  give  away  any  alcoholic 
liquor,  to  keep,  conduct,  or  establish,  as  principal  or  agent, 
any  place  where  alcoholic  liquors  are  sold,  served,  or  dis- 
tributed, or  are  kept  for  any  of  such  purposes,  or  to  solicit 
orders,  take  orders,  or  make  agreements  for  the  sale  or  de- 
livery of  alcoholic  liquors,  except  as  provided  in  section  16 
of  the  act  which  allows  some  of  the  prohibited  acts  under 
certain  prescribed  circumstances  and  for  certain  specified 
purposes.  It  is  declared  that  any  person  violating  any  of  the 
provisions  of  the  act  shall  be  deemed  guilty  of  a  misdemeanor, 
punishable  in  the  first  instance  by  a  fine  not  exceeding  six 
hundred  dollars,  or  by  imprisonment  in  the  county  jail  not 
exceeding  seven  months.  All  places  where  alcoholic  liquors 
are  sold  or  distributed,  or  are  kept  for  sale  or  distribution,  in 
violation  of  any  of  the  provisions  of  the  act,  are  declared  to  be 
common  nuisances  and  abatable  as  such.  The  term  "alcoholic 
liquors"  is  declared  to  include  spirituous,  vinous,  and  malt 
liquors,  and  any  other  liquor  or  mixture  which  contains  one 
per  cent,  by  volume,  or  more,  of  alcohol,  and  which  is  not  so 
mixed  with  other  drugs  as  to  prevent  its  use  as  a  beverage. 

The  principal  objection  made  to  this  act  is  that  it,  is  an 
attempted  delegation  by  the  legislature  to  the  electors  of  its 
power  to  make  laws,  a  delegation  of  its  legislative  power  which 
is  not  warranted  by  our  constitution.  It  is  elementary,  of 
course,  as  said  in  Ex  parte  Wall,  48  Cal.  279,  313  [17  Am. 
Rep.  425],  that  "the  power  to  make  laws  conferred  by  the  con- 
stitution on  the  legislature  cannot  be  delegated  by  the  legis- 
lature to  the  people  of  the  state  or  to  any  portion  of  the 
people."  And  if  the  act  before  us  must  be  considered  as  doing 
this  it  must  be  held  void. 
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Reliance  is  naturally  placed  by  petitioner  for  his  claim  that 
such  is  the  nature  of  the  act  here  involved  upon  the  opinion  of 
the  court  in  Ex  parte  Wall,  48  Cal.  279,  [17  Am.  Rep.  425], 
where  an  act  differing  from  this  in  no  respect  material  to  the 
determination  of  this  particular  question  was  held  void  upon 
this  ground.  It  is  to  be  observed,  however,  that  there  was  then 
a  general  law  of  the  state  authorizing  the  selling,  etc.,  of  in- 
toxicating liquors  upon  the  payment  of  a  license  fee  prescribed 
by  the  legislature,  a  system  abolished  by  the  constitution  of 
1879.  While  it  was  recognized  by  the  opinion  that  a  statute 
may  be  conditional  and  its  taking  effect  sometimes  be  made 
to  depend  upon  a  subsequent  event,  it  was  squarely  held  that 
an  approval  by  popular  vote  could  not  be  an  event  having 
such  effect.  It  was  said  that  "the  event  must  be  one  which 
shall  produce  such  a  change  of  circumstances  as  that  the  law- 
makers— in  the  exercise  of  their  own  judgment — can  declare 
it  to  be  wise  and  expedient  that  the  law  shall  take  effect  when 
the  event  shall  occur.  .  .  .  If  it  (the  law)  can  be  made  to  take 
effect  on  the  occurrence  of  an  event,  the  legislature  must  de- 
clare the  law  expedient  if  the  event  shall  happen,  but  in- 
expedient if  it  shall  not  happen.  They  can  appeal  to  no 
other  man  or  men  to  judge  for  them  in  relation  to  its 
present  or  future  propriety  or  necessity;  they  must  exercise 
that  power  themselves,  and  thus  perform  the  duty  imposed 
by  the  constitution.  But  in  case  of  a  law  to  take  effect, 
if  it  shall  be  approved  by  a  popular  vote,  no  event 
affecting  the  expediency  of  the  law  is  expected  to  happen. 
The  expediency  or  wisdom  of  the  law,  abstractly  considered, 
does  not  depend  upon  a  vote  of  the  people.  If  it  is  unwise 
before  the  vote  is  taken,  it  is  equally  unwise  afterward." 

The  opinion  in  Ex  parte  Wall,  48  Cal.  279,  [17  Am.  Rep. 
425],  was  concurred  in  by  but  three  justices,  Justices  Rhodes 
and  Crockett  dissenting.  In  its  conclusion  that  such  an  act 
as  was  there  and  is  here  imder  consideration  is  void  as  an 
unwarranted  delegation  of  legislative  power,  it  is  now  opposed 
to  the  overwhelming  weight  of  authority  in  other  states,  as  we 
shall  show  hereafter.  Subsequent  decisions  of  this  court  have 
been  such,  we  think,  as  to  practically  overrule  it  as  an  author- 
ity upon  the  question  we  are  considering. 

In  People  v.  NaUy,  49  Cal.  478,  the  legislative  act  under 
consideration  was  one  providing  for  an  election  in  Siskiyou 
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County  on  the  question  of  the  annexation  to  Siskiyou  County 
of  a  portion  of  Klamath  County,  described  in  the  act,  and 
that  if  a  majority  voted  for  annexation  statements  of  the 
result  should  be  forwarded  to  the  boards  of  supervisors  of 
Klamath  and  Humboldt  counties,  and  that  thirty  days  there- 
after the  organization  and  government  of  Klamath  County 
must  be  abandoned,  and  the  described  portion  thereof  an- 
nexed to  Siskiyou  County,  and  the  remainder  to  Humboldt 
County.  The  election  was  held  in  Siskiyou  County  as  ordered, 
and  a  majority  of  the  votes  were  in  favor  of  the  annexation. 
The  subsequent  proceedings  were  as  required  by  the  act.  There- 
after, Nally,  the  assessor  of  Klamath  County,  refused  to  pre- 
pare an  assessment  book  for  that  county,  claiming  that  it  was 
no  longer  a  county.  The  proceeding  was  in  maivdamus  to  com- 
pel him  to  prepare  such  a  book.  The  writ  was  denied.  The 
principal  opinion  in  the  case,  that  of  Justice  Crockett,  con- 
curred in  by  Justice  Rhodes,  declared  that  the  act  related  to  a 
matter  of  "purely  local  concern,  in  which  the  people  of  the  dis- 
trict to  be  aff?cted  by  it  were  alone  concerned."  Ex  parte  ^Yall 
was  referred  to  as  a  case  wherein  the  question  was  whether  a 
statute  authorizing  a  general  law  to  be  suspended  in  certain 
political  subdivisions  of  the  state,  by  a  vote  of  the  people  of 
the  district,  was  a  delegation  of  legislative  power,  the  basis 
of  this  statement  probably  being  the  fact  that  there  was  then 
a  general  law  of  the  state  providing  for  the  licensing  of  the 
sale  of  intoxicating  liquors  and  fixing  the  amount  of  license, 
which  we  have  before  referred  to.  The  court  said :  "However 
the  rule  may  be  in  that  class  of  cases,  it  is  settled,  I  think, 
by  an  overwhelming  weight  of  authority  in  this  and  many 
other  states,  that  in  matters  of  purely  local  concern,  it  is 
competent  for  the  legislature  to  enact  that  a  statute  affecting 
only  a  particular  locality  shall  take  effect  only  upon  condition 
that  it  is  approved  by  a  vote  of  the  majority  of  the  people 
whom  the  legislature  shall  decide  are  those  who  are  interested 
in  the  question."  In  People  v.  McFadden,  81  Cal.  489,  [15 
Am.  St.  Rep.  66,  22  Pac.  851],  an  act  providing  for  the 
formation  of  a  new  county,  upon  the  assent  of  two  thirds  of 
the  qualified  electors  thereof  voting  at  an  election  to  be  held 
for  that  purpose,  was  declared  by  the  court  in  Bank  to  be 
constitutional  and  not  a  delegation  of  legislative  authority. 
It  is  squarely  held  that  as  to  such  a  question,  the  same  being 
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primarily  one  of  local  concern,  the  subsequent  event  upon 
which  the  taking  effect  of  the  legislative  act  might  be  made 
to  depend,  could  be  a  favorable  vote  of  the  electors  primarily 
interested.  4  Coolej'  on  Constitutional  Limitations  ( p.  141,  et 
seq.)  was  quoted  approvingly  as  follows:  "But  it  is  not  always 
essential  that  a  legislative  act  should  be  a  completed  statute 
which  must  in  any  event  take  effect  as  a  law,  at  the  time  it 
leaves  the  hands  of  the  legislative  department.  A  statute  may 
be  coiiditionaly  and  its  taking  effect  may  be  made  to  depend 
upon  some  subsequent  event.  Affirmative  legislation  may  in 
some  cases  be  adopted,  of  which  the  parties  interested  are  at 
liberty  to  avail  themselves  or  not,  at  their  option."  In  hold- 
ing that  such  event  might,  as  to  certain  questions,  be  a  favor- 
able vote  of  the  electors,  the  decision  in  People  v.  McFadden, 
81  Cal.  489,  [15  Am.  St.  Rep.  66,  22  Pac.  851],  was  squarely 
opposed  to  material  portions  of  the  majority  opinion  in  Ex 
parte  Wall.  Board  of  Law  Library  Trusteees  v.  Board  of 
Supervisors,  99  Cal.  571,  [34  Pac.  244],  is  still  more  in  point. 
The  act  there  involved  was  one  providing  for  the  establish- 
ment of  county  law  libraries  in  the  counties  of  the  state,  and 
it  contained  a  proviso  as  follows :  "And  provided  further  that 
it  shall  be  discretionary  with  the  board  of  supervisors  of  any 
county  to  provide  by  ordinance  for  the  application  of  the 
provisions  of  this  act  to  such  county"  the  court  in  Bank  said : 
"We  think  the  legislature  had  the  power  to  provide  in  the  act 
that  counties  might  come  within  or  remain  without  the  pro- 
visions of  the  act,  as  the  boards  of  supervisors  of  the  re- 
spective counties  might  determine.  It  is  not  necessary  to 
enter  into  a  discussion  of  the  constitutionality  of  this  law  in 
that  regard,  for  in  the  recent  case  of  People  v.  McFadden,  81 
Cal.  489,  [15  Am.  St.  Rep.  66,  22  Pac.  851],  involving  the 
constitutionality  of  the  act  creating  the  county  of  Orange, 
there  is  found  an  exhaustive  discussion  of  the  same  principle, 
with  the  citation  of  many  cases  bearing  upon  the  question." 
And  finally,  in  Wheeler  v.  Herbert,  152  Cal.  224,  234,  [92  Pac. 
353],  it  was  declared  as  follows:  "That  it  is  competent  for  the 
legislature  to  pass  a  law  which  shall  be  executed  only  in  the 
event  that  a  majority  of  a  certain  class  of  persons  shall  declare 
in  favor  of  it  is  a  principle  too  well  settled  to  require  dis- 
cussion," citing  People  v.  McFadden,  81  Cal.  489,  [15  Am.  St* 
Rep.  66,  22  Pac.  851],  and  other  cases. 
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It  thus  appears  that  it  is  now  settled  in  this  state,  as  it  is 
generally  elsewhere,  that  the  rule  prohibiting  the  delegation 
of  its  legislative  powers  by  a  state  legislature,  does  not  neces- 
sarily prohibit  a  conditional  statute,  the  taking  effect  of  which 
may  be  made  to  depend  upon  such  a  subsequent  event  as  its 
approval  by  the  electors  of  the  locality  specially  interested. 
(See  Cooley  on  Constitutional  Limitations,  pp.  163  to  165,  and 
171,  172.)  It  is  said  on  the  pages  last  referred  to:  "It  would 
seem,  however,  that  if  a  legislative  act  is,  by  its  terms,  to  take 
effect  in  any  contingency,  it  is  not  imconstitutional  to  make 
the  time  when  it  shall  take  effect  depend  upon  the  event  of  a 
popular  vote  being  for  or  against  it — the  time  of  its  going 
into  operation  being  postponed  to  a  later  day  in  the  latter  con- 
tingency. It  would  also  seem  that  if  the  question  of  the 
acceptance  or  rejection  of  a  municipal  charter  can  be  referred 
to  the  voters  of  the  locality  specially  interested,  it  would  be 
equally  competent  to  refer  to  them  the  question  whether  a 
state  law  establishing  a  particular  police  regulation  should  be 
of  force  in  such  locality  or  not.  Municipal  charters  refer 
most  questions  of  local  government,  including  police  regula- 
tions, to  the  local  authorities,  on  the  supposition  that  they  are 
better  able  to  decide  for  themselves  upon  the  needs,  as  well 
as  the  sentiments,  of  their  constituents,  than  the  legislature 
possibly  can  be,  and  are  therefore  more  competent  to  judge 
what  local  regulations  are  important,  and  also  how  far  the 
local  sentiment  will  assist  in  their  enforcement.  The  same 
reasons  would  apply  in  favor  of  permitting  the  people  of  the 
locality  to  accept  or  reject  for  themselves  a  particular  police 
regulation,  since  this  is  only  allowing  them  less  extensive 
powers  of  local  government  than  a  municipal  charter  would 
confer,  and  the  fact  that  the  rule  of  law  on  that  subject  might 
be  different  in  different  localities,  according  as  the  people 
accepted  or  rejected  the  regulation,  would  not  seem  to  affect 
the  principle,  when  the  same  result  is  brought  about  by  the 
different  regulations  which  municipal  corporations  establish 
for  themselves  in  the  exercise  of  an  undisputed  authority." 
And  on  pages  173  and  174,  while  admitting  that  there  have 
been  some  decisions  to  the  contrary,  the  learned  author  says: 
"Such  laws  are  known,  in  common  parlance,  as  local  option 
laws.  They  relate  to  subjects  which,  like  the  retailing  of  in- 
toxicating drinks,  or  the  running  at  large  of  cattle  in  tho 
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highways,  may  be  differently  regarded  in  different  localities, 
and  they  are  sustained  on  what  seems  to  us  the  impregnable 
ground,  that  the  subject,  though  not  embraced  within  the 
ordinary  power  of  the  municipalities  to  make  by-laws  and 
ordinances,  is  nevertheless  within  the  class  of  police  regula- 
tions, in  respect  to  which  it  is  proper  that  the  local  judgment 
should  control." 

On  the  question  whether  a  law  relating  to  the  retailing  of 
intoxicating  liquors  relates  to  such  a  subject  that  its  taking 
effect  in  any  particular  locality  of  the  state  may  be  made  to 
depend  upon  a  favorable  vote  of  the  electors,  without  involv- 
ing a  forbidden  delegation  of  legislative  power,  the  decisions 
are  practically  unanimous.  This  is  so  declared  in  Joyce  on 
Intoxicating  Liquors,  sees.  368  and  371.  The  following  de- 
cisions sustain  this  view,  viz. :  State  v.  Wilcox,  42  Conn.  364, 
[19  Am.'  Rep.  536] ;  McFherson  v.  State,  174  Ind.  60,  [31 
L.  R.  A.  (N.  S.)  188,  90  N.  E.  610] ;  State  v.  Forkner,  94 
Iowa,  16,  [28  L.  R.  A.  206,  62  N.  W.  772] ;  Stickrod  v.  Com. 
m&nwealtK,  86  Ky.  285,  290,  5  S.  W.  580] ;  Fell  v.  State,  42 
]\rd.  71,  [20  Am.  Rep.  83]  ;  Commonwealth  v.  Bennett,  108 
Mass.  27;  State  v.  Pond,  93  Mo.  606,  621,  [6  S.  W.  469]; 
In  re  O'Brien,  29  Mont.  530,  [1  Ann.  Cas.  373,  75  Pac.  196]  ; 
Paul  V.  GUyacester  Co,,  50  N.  J.  L.  585,  [1  L.  R.  A.  86,  15  Atl. 
272] ;  Gordon  v.  State,  46  Ohio  St.  607,  [6  L.  R.  A.  749,  23 
N.  E.  63]  ;  Fonts  v.  City  of  Hood  River,  46  Or.  492,  [7  Ann. 
Cas.  1160,  1  L.  R.  A.  (N.  S.)  483,  81  Pac.  370] ;  Locke's  Ap- 
peal, 72  Pa.  St.  491,  [13  Am.  Rep.  716] ;  State  v.  Barber,  19 
S.  Dak.  1,  [101  N.  W.  1078] ;  State  v.  Scampini,  77  Vt.  92,  [59 
Atl.  829] ;  State  v.  Donovan,  61  Wash.  209,  [112  Pac.  260]. 
Without  any  discussion  of  this  particular  question,  local  op- 
tion laws  of  a  similar  character  were  sustained  in  Ladson  v. 
State,  56  Fla.  54,  [47  So.  517] ;  City  of  Barnesville  v.  Means, 
128  Ga.  197,  [57  S.  E.  422]  ;  Garrett  v.  Mayor,  47  La.  Ann. 
618,  [17  South.  238] ;  Feek  v.  Township  Board.  82  Mich. 
393,  [10  L.  R.  A.  69,  47  N.  W.  37] ;  State  v.  Johmon,  86 
Minn.  121,  [90  N.  W.  161]  ;  Hoover  v.  Thomas,  35  Tex.  Civ. 
App.  535,  [80  S.  W.  859],  and  WilUs  v.  Kalmbach,  109  Va. 
475,  [21  L.  R.  A.  (N.  S.)  1009,  64  S.  E.  342].  There  is  now 
practically  no  state  holding  to  the  contrary  with  the  possible 
exception  of  Tennessee  (see  Wright  v.  Cunningham,  115  Tenn. 
445,  [91  S.  W.  293],  a  few  earlier  decisions  in  Pennsylvania, 
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Iowa,  and  Indiana  having  been  practically  overruled  by  later 
decisions,  as  above  shown. 

The  act  involved  in  this  proceeding  is  practically  one  pro- 
hibiting the  sale,  etc.,  of  alcoholic  liquor  in  any  incorporated 
city  or  town  of  the  state,  or  the  portion  of  any  supervisorial 
district  not  included  within  the  boundaries  of  any  such  city 
or  town,  in  which  at  least  twenty-five  per  cent  of  the  electors 
petition  for  an  election  on  the  question,  unless  a  majority  of 
the  electors  voting  on  the  question  declare  themselves  in  favor 
of  such  sale,  etc.  By  it,  the  legislature  practically  determined 
that  it  is  inexpedient  to  allow  the  sale  of  such  liquor  in  any 
such  territory  when  the  sentiment  of  the  inhabitants  thereof, 
as  shown  by  the  expression  of  its  electorate,  is  to  so  large  an 
extent  opposed  thereto,  and  defaounced  the  sale  under  such 
circumstances  as  a  crime.  In  view  of  what  we  have  said  on  the 
question  of  delegation  of  power  and  in  view  of  the  undoubted 
power  of  the  state  in  the  matter  of  the  regulation  of  the  traffic 
in  intoxicating  liquors,  we  are  satisfied  that  the  act  before  us, 
enacted  by  the  legislature  in  the  exercise  of  its  police  powers, 
cannot  be  held  to  be  in  excess  of  its  authority  either  on  the 
ground  of  unreasonableness  or  on  the  ground  that  it  involves 
the  delegation  of  its  power  by  the  legislature. 

In  the  light  of  what  we  have  said  there  is  no  force  in  the 
claim  that  the  act  is  void  as  to  supervisor  districts  because  a 
supervisor  district  is  not  a  political  subdivision  of  the  state 
having  powers  of  local  government  like  a  city  or  town,  and 
has  no  power  to  enact  legislation.  The  act  calls  for  no  legis- 
lation on  the  part  of  the  supervisor  district,  and  the  vote  of 
the  electors  thereof  does  not  make  the  law  at  all.  The  electors 
thereof  perform  no  legislative  function  whatever.  The  act  is 
wholly  one  of  the  state  legislature,  in  force  all  over  the  state 
so  far  as  the  right  of  the  people  of  the  respective  localities 
mentioned  to  avail  themselves  thereof  is  concerned,  the  only 
thing  left  to  the  electors  of  each  such  locality  to  determine 
being  whether  they  will  avail  themselves  of  the  prohibitions 
contained  therein.  This,  as  we  have  seen,  involves  no  delega- 
tion by  the  legislature  or  exercise  by  the  electors  of  legislative 
power,  or  the  exercise  of  any  power  of  local  government  by 
the  districts  specified.  Under  these  circumstances,  the  deter- 
mination as  to  what  subdivision  of  the  state  should  be  defined 
as  the  unit  is  entirely  for  the  legislature,  which  could  pre- 
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scribe  such  subdivisions  as  it  saw  fit.  It  might  have  pre- 
scribed election  precincts,  instead  of  supervisor  districts,  as 
has  been  done  in  some  states,  and  as  was  done  by  the  board  of 
supervisors  of  Colusa  County  in  the  county  ordinance  con- 
sidered in  Denton  v.  Vann,  8  Cal.  App.  677,  [97  Pac.  675]. 
It  might  even  have  created  new  subdivisions  of  its  own  for  all 
the  purposes  of  the  act.  It  once  being  established  that  there  is 
no  delegation  of  legislative  power  by  the  legislature,  and  that 
the  act  authorizes  no  exercise  of  legislative  power  or  any  power 
of  local  government  by  the  districts  specified,  the  result  we 
have  stated  as  to  the  power  of  the  legislature  in  the  matter  of 
prescribing  the  unit,  necessarily  follows.  What  we  have  said 
on  this  point  is  fully  sustained  by  some  of  the  authorities 
already  cited. 

In  view  of  what  we  have  said,  the  other  objections  to  the 
act  here  involved  do  not  require  very  extended  notice. 

We  have  seen  that  the  act  is  clearly  a  general  law,  purport- 
ing to  be  applicable  everywhere  in  the  state,  and  as  a  matter 
of  fact,  applicable  everywhere  in  the  state  except  possibly  in 
cities  having  freeholders'  charters.  If  not  applicable  in  such 
cities,  a  question  we  have  not  considered  and  on  which  we  ex- 
press no  opinion,  such  result  is  due  entirely  to  certain  pro- 
visions of  our  constitution  making  such  charters  paramount  to 
certain  general  laws.  But  such  a  result  would  not  impair  the 
character  of  the  law  as  a  general  law.  It  is  certainly  applicable 
to  all  parts  of  the  state  as  to  which  the  legislature  is  empowered 
to  enact  legislation  relative  to  the  sale  or  distribution  of  alco- 
holic liquors,  including  all  cities  and  towns  not  having  free- 
holders' charters. 

The  power  granted  to  counties  and  to  cities  and  towns  by  the 
provisions  of  section  11  of  article  XI  of  the  constitution,  to 
make  and  enforce  "local,  police,  sanitary  and  other  regula- 
tions" is  expressly  limited  by  said  section  to  such  regulations 
"as  are  not  in  conflict  with  general  laws."  So  far,  therefore, 
as  any  authority  of  counties,  cities,  and  towns  in  the  matter  of 
such  regulations  is  based  on  the  provisions  of  this  constitu- 
tional grant,  it  is  subject  at  all  times  to  such  general  laws,  and 
such  local  regulations  must  give  way  to  such  general  laws  so 
far  as  they  are  in  conflict  therewith. 

It  is  claimed  that  the  act  gives  the  electors  of  the  specified 
districts  the  power  to  suspend  provisions  of  general  laws  of 


Digitized  by 


Google 


712  Ex  Pabte  Beck.  [162  Cal. 

the  state,  such  as,  in  the  case  of  cities  and  towns  organized  and 
existing  under  the  general  Municipal  Corporation  Act,  pro- 
visions authorizing  the  licensing  of  the  traffic  in  alcoholic 
liquors  for  purposes  of  revenue  and  regulation,  and  in  the  case 
of  portions  of  supervisor  districts  outside  of  cities  and  towns, 
provisions  of  the  County  Government  Act  of  the  same  charac- 
ter. This  claim  rests  on  the  same  basis  as  that  of  there  being  a 
delegation  by  the  legislature  of  its  legislative  power. 

As  we  have  shown,  there  is  no  delegation  of  legislative  power 
to  the  electors.  It  is  the  act  enacted  by  the  state  legislature 
that  suspends  the  provisions  referred  to,  and  not  the  vote  of 
the  electors.  As  we  have  seen,  the  legislature  has  simply  en- 
acted a  law  applicable  to  the  whole  state,  which  in  substance 
and  effect  prohibits  the  sale  or  distribution  of  alcoholic  liquor 
in  any  of  the  districts  created  by  the  act  where,  twenty-five 
per  cent  of  the  electors  insisting  on  an  official  expression  of 
opinion  thereon,  a  majority  of  the  electors  are  not  in  favor 
of  such  traffic.  The  act  constitutes  a  declaration  by  the  state 
legislature  that  such  traffic  is  inexpedient  in  any  such  district 
where  such  a  large  proportion  of  the  people  are  opposed 
thereto,  and  denounces  such  traffic  under  such  circumstances 
as  a  crime. 

There  is  nothing  in  the  point  that  by  virtue  of  the  law  a 
different  rule  may  prevail  in  one  locality  than  prevails  in 
another,  in  regard  to  the  traffic  in  intoxicating  liquors.  As  to 
all  parts  of  the  state  as  to  which  the  legislature  has  the  au- 
thority to  legislate  on  this  subject,  the  law  is  uniform  in  its 
operation,  the  traffic  in  each  district  being  forbidden  or  not 
forbidden  as  the  electors  may  indicate  their  desire  in  the  mat- 
ter. Even  as  to  permissible  delegation  of  power  to  munici* 
palities  or  counties  "a  constitutional  provision  that  'the  legis- 
lature shall  not  pass  private,  local  or  special  laws  regulating 
the  internal  affairs  of  towns  and  counties'  is  not  intended  to 
secure  imiformity  in  the  exercise  of  delegated  police  powers 
but  to  forbid  the  passage  of  a  law  vesting  in  one  town  or 
county  a  power  of  local  government  not  granted  to  another." 
(Joyce  on  Intoxicating  Liquors,  sec.  370.)  And  as  a  matter 
of  fact,  we  know  that  there  are  almost  as  many  differences  in 
the  regulations  relating  to  the  traffic  in  intoxicating  liquors 
adopted  by  different  cities  and  towns  of  the  state,  as  there  are 
cities  and  towns,  running  from  the  imposition  of  a  very  small 
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license  fee  in  some  cases  to  absolute  prohibition  of  the  traffic 
in  others. 

That  a  majority  of  the  votes  cast  must  be  in  favor  of  the 
traffic  in  order  to  authorize  the  traffic  is  no  legal  objection  to 
the  validity  of  the  act.  It  was  purely  a  question  of  policy  for 
the  legislature  to  determine  on  what  conditions  and  under 
what  circumstances  such  traffic  shall  be  allowed  at  all.  They 
concluded  that  it  should  not  be  allowed  in  any  district  where, 
under  the  circumstances  stated,  a  majority  of  the  electors  ex- 
pressing their  opinion  on  the  question  should  not  express 
themselves  in  favor  of  such  allowance.  Undoubtedly,  as 
learned  counsel  for  petitioner  suggest,  if  they  can  legally  do 
this,  they  could  have  gone  further,  and  prohibited  such  sale 
or  distribution  in  any  district  unless  much  more  than  a  mere 
majority  of  such  electors  expressed  themselves  in  favor 
thereof.  The  difficulty  with  petitioner's  claim  in  this  regard  is 
the  same  as  in  reference  to  the  other  points  we  have  discussed. 
It  is  based  on  the  theory  that  it  is  the  people  of  the  respective 
districts  or  the  districts  themselves  that  are  exercising  legis- 
lative power,  which,  as  we  have  seen,  is  not  well  founded. 

There  is  in  the  act  no  forbiden  suspension  of  the  police 
power  granted  by  the  constitution  to  counties,  cities,  and 
towns.  As  we  have  seen,  this  grant  is  expressly  declared  by 
the  constitution  to  be  subject  to  general  laws  of  the  state. 
And,  of  course,  there  is  no  violation  of  the  general  rule  to  the 
effect  that  the  police  power  "is  a  continuous  one,  reposed  some- 
where, and  one  that  cannot  be  barred  or  suspended  by  con- 
tract or  irrepealable  law."  (See  In  re  Pfahler,  150  Cal.  84, 
85,  [11  Ann.  Cas.  911,  11  L.  R.  A.  (N.  S.)  1092,  88  Pac. 
276].) 

There  is  no  other  point  made  that,  to  our  minds,  requires 
notice  here.  We  are  satisfied  that  the  act  here  involved  cannot 
properly  be  held  violative  of  any  provision  of  our  constitution 
that  has  been  called  to  our  attention,  and  we  see  no  reason  to 
doubt  its  validity.  This  being  so,  we  are  bound  to  uphold  it  as 
a  valid  enactment  of  the  state  legislature. 

The  writ  is  discharged  and  the  petitioner  remanded  to  cus- 
tody. 

Shaw,  J.,  Henshaw,  J.,  Lorigan,  J.,  Melvin,  J.,  and  Sloss, 
J.,  concurred. 
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[L.  A.  No.  2873.    Department  One. — ^May  28,  1912.] 

FRANK  D.  SALA,  Appellant,  v.  CITY  OF  PASADENA, 

Respondent. 

Municipal  Corporations  —  Change  of  Street  Grade  —  Damage  to 
Adjoining  Property — ^Rioht  to  Compensation — Constitutional. 
Law. — Under  section  14  of  article  I  of  the  state  constitution,  pro- 
viding that  "private  property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation  having  been  first  made  to,  or 
paid  into  court,  for  the  owner,"  an  owner  of  property  fronting  on  a 
public  street  in  a  municipality  is  entitled,  in  the  absence  of  waiver 
by  or  estoppel  on  him,  to  recover  from  the  city  compensation  for 
the  injury  done  to  his  property  by  the  grading  of  the  street  to  a 
new  grade,  and  might  prevent  the  doing  of  the  grading  work  until 
the  amount  thereof  had  been  ascertained  and  paid. 

Id. — Waiver  of  Constitutional  Right  to  Compensation. — The  prop- 
erty-owner may  waive  his  right  to  any  com j)eD Station  for  the  damage 
to  his  property,  or  he  may  waive  his  right  to  prepayment  of  com- 
pensation. But  where  there  is  no  such  waiver,  he  may  rest  secure 
in  the  protection  which  the  constitution  affords  him  that  his  prop, 
erty  shall  not  be  taken  or  damaged  without  compensation  first  made. 

Id. — ^Legislature  May  Provide  for  Method  of  and  Time  for  Claiming 
Compensation. — The  legislature  in  the  matter  of  public  improve- 
ments concerning  which  they  are  authorized  to  legislate,  may  re- 
quire the  property-owner  to  assert  his  claim  for  compensation  for 
the  taking  of  or  injury  to  his  property  before  the  commencement 
of  the  improvement,  upon  reasonable  notice  of  the  proposed  taking 
or  injury,  may  prescribe  in  what  manner  and  within  what  time  he 
shall  do  this,  and  further  provide  that  his  failure  to  assert  a  claim 
within  the  prescribed  time  shall  operate  as  a  waiver  of  all  claims 
and  constitute  a  bar  to  any  subsequent  action  looking  either  to  a 
prevention  of  the  work  or  the  making  of  compensation. 

Id. — Notice  to  Property-Owner  May  Be  Constructive. — The  notice  in 
such  cases  need  not  be  personal,  but  may  be  constructive,  as  by 
advertising  or  posting,  and  is  sufficient  if  it  is  such  as  may  reason- 
ably bo  held  to  afford  adequate  opportunity  for  knowledge  of  the 
designed  improvement  by  the  property-owner  who  exercises  reason- 
able care  in  the  matter  of  his  property. 

Id. — Provisions  Effecting  Waiver  of  Compensation  Must  Be  Cle.\r. 
— However  desirable  it  may  be  that  the  apgrojcratc  amount  of  dnm- 
ages  that  must  be  paid  to  property-owners  in  the  matter  of  the 
change  of  grade  of  a  street  should  bo  kno>vn  before  the  change  of 
grade  is  made,  no  statute  or  city  charter  provision  looking  to  that 
end  should  be  held  effectual  to  bar  the  proj  erty-owner  who  has  not 
presented  his  claim  in  accord  with  its  terms,  from  an  assertion  of 
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his  claim  for  compensation  for  the  injury  actually  done,  in  the 
absence  of  clear  provision  therein  that  such  shall  be  the  effect.  In 
the  absence  of  clear  notice  to  the  contrary,  contained  in  the  statu- 
tory or  charter  provision,  he  should  be  held  to  have  the  right  to 
assume,  in  view  of  the  constitutional  provision,  that  he  will  be  en- 
titled to  compensation  for  any  injury  that  may  be  inflicted  on  his 
property. 
Id. — City  op  Pasadena — Construction  of  Charter — Failure  to  Pro- 
test OR  Present  Claim  roR  Damages  Before  Commencement  op 
Work. — Sections  2  and  3  of  article  9  of  the  charter  of  the  city  of 
Pasadena,  approved  January  29,  1901,  (Stats.  1901,  p.  910),  relutive 
to  the  matter  of  change  of  grade  of  the  streets  of  the  city,  although 
they  permit  an  owner  whose  property  would  be  damaged  by  the 
proposed  change  to  protest  against  it,  and  to  present  a  claim  for 
his  damages,  and  provides  for  a  cessation  of  the  work  until  com- 
pensation has  been  made  the  owner  in  the  manner  authorized  by  the 
charter,  contains  no  provision  making  the  owner's  failure  to  present 
his  remonstrance  and  claim  of  damages  operate  as  a  waiver  of  his 
right  to  receive  compenpation  for  injury  to  his  property,  and  conse- 
quently such  failure  on  the  part  of  the  owner  to  remonstrate  and 
claim  damages  prior  to  the  commencement  of  the  work  cannot  be 
construed  as  such  a  waiver,  or  to  bar  his  right  to  maintain  an  action 
for  his  damages  after  the  completion  of  the  work. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Leon  F.  Moss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  H.  Merriam,  for  Appellant. 

J.  P.  Wood,  City  Attorney,  and  William  J.  Carr,  Assistant 
City  Attorney,  for  Respondent. 

ANGELLOTTI,  J.— This  is  an  action  by  plaintiff  against 
the  city  of  Pasadena  to  obtain  judgment  for  two  thousand 
dollars  in  which  amount  he  alleges  that  his  real  property 
fronting  on  Lake  Avenue  in  said  city  has  been  damaged  by 
the  city  by  excavating  and  removing  earth  in  said  avenue  along 
the  frontage  of  said  property.  The  trial  court  found  that  on 
July  2,  1907,  the  city  council  of  defendant,  in  response  to  a 
petition  signed  by  the  owners  of  a  majority  of  the  frontage 
upon  a  portion  of  said  avenue,  duly  passed  and  adopted  an 
ordinance  declaring  its  intention  "to  change  and  establish  the 
grade'*  of  said  portion  of  said  avenue ;  that  said  ordinance  was 
duly  published  in  the  Pasadena  Star,  a  daily  newspaper  pub- 
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lished  in  said  city,  for  ten  days,  commencing  July  3,  1907 ;  that 
no  objection,  remonstrance,  or  petition  or  claim  for  damages 
or  compensation  on  account  of  said  proposed  change  of  grade 
was  made  or  filed  with  defendant  city  or  any  of  its  officers 
within  ten  or  thirty  days,  after  the  first  publication  of  said 
ordinance,  by  plaintiff,  or  any  other  owner  of  property,  or 
until  September  27,  1909,  when  a  claim  for  two  thousand  dol- 
lars damages  was  presented  by  plaintiff  to  said  city  council; 
that  on  August  13,  1907,  said  city  council  duly  passed  and 
adopted  an  ordinance  changing  and  re-establishing  the  grade 
of  said  portion  of  said  avenue  in  accord  with  the  terms  of  said 
resolution  of  intention;  that  in  December,  1907,  defendant 
regularly  contracted  with  one  Schilling  to  grade  said  portion 
of  said  avenue  to  such  official  grade  as  so  changed  and  re- 
established; that  said  contractor  did  grade  such  portion  of 
the  avenue  to  such  established  grade;  that  this  was  the  only 
interference  with  the  earth  on  Lake  Avenue  in  front  of  plain- 
tiff's premises;  that  no  objection,  remonstrance,  or  petition 
against  the  grading  of  said  portion  of  Lake  Avenue  to  such 
new  grade  was  ever  made  by  plaintiff;  that  such  changing 
and  re-establishment  of  the  grade  and  the  grading  of  such 
portion  of  Lake  Avenue  to  the  grade  so  established  damaged 
plaintiff's  property  in  the  sum  of  eight  hundred  dollars,  and 
no  more.  Upon  these  facts  the  trial  court  concluded  as  matter 
of  law  that  the  grade  was  lawfully  changed,  and  that  plaintiff 
'*has  waived  any  and  all  his  right  or  claim  against  the  defend- 
ant for  damages  or  compensation  to  his  said  property"  on  ac- 
count of  such  change  of  grade,  and  gave  judgment  that  plain- 
tiff take  nothing,  and  that  defendant  recover  its  costs. 

This  is  an  appeal  by  plaintiff  from  said  judgment,  and  it  is 
claimed  that  upon  the  facts  found  judgment  should  have  gone 
for  the  plaintiff,  in  the  sum  of  eight  hundred  dollars. 

The  freeholders'  charter  of  the  city  of  Pasadena,  approved 
by  the  legislature  January  29,  1901,  contains  certain  pro- 
visions relative  to  the  matter  of  change  of  grade  of  the  streets 
of  the  city.  Sections  2  and  3  of  article  9  of  the  charter  (Stats. 
1901,  p.  910),  are  as  follows: — 

"Sec.  2.  "Whenever  the  city  council  shall  deem  it  expedient 
to  alter  the  established  grade  of  the  whole  or  any  part  of  any 
street,  avenue,  lane,  alley,  court,  or  place  in  said  city,  said 
council  shall  by  ordinance  declare  its  intention  to  alter  such 
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established  grade,  in  which  ordinance  must  be  specified  the 
grade  that  is  proposed  to  be  established;  and  shall  publish 
such  ordinance  at  least  ten  daj'^s  in  a  daily  newspaper  pub- 
lished and  circulated  in  the  city  of  Pasadena. 

"Sec.  3.  Within  ten  days  after  the  first  publication  of  such 
ordinance,  any  owner  of  property  fronting  on  such  street,  or 
part  thereof  whereon  said  change  is  proposed,  may  make  and 
file  with  the  city  clerk  a  written  remonstrance  against  the  pro- 
posed change  of  grade,  setting  forth  in  detail  the  damaf^e 
which  will  arise  to  him  by  reason  of  the  proposed  change  of 
grade,  and  thereupon  the  same  shall  not  be  further  proceeded 
with  or  made  without  compensation  to  such  owner  for  any 
damage  which  may  be  occasioned  to  him  by  said  change.  The 
said  damage  shall  be  ascertained,  if  possible,  by  agreement 
between  such  owner  and  the  council,  and  in  case  such  agree- 
ment cannot  be  reached  with  such  owner,  the  amount  of  dam- 
age justly  payable  to  such  owner  shall  be  determined  by  an 
action  in  the  name  of  the  city  against  him,  and  in  case  there  is 
remonstrance  from  more  than  one,  all  said  remonstrants  may* 
be  joined  as  defendants  in  said  action  and  all  of  their  damages 
determined  therein." 

It  is  not  questioned  that  the  changing  of  street  grades  is  es- 
sentially a  municipal  affair,  and  the  provisions  of  the  charter 
that  are  set  forth  above  undoubtedly  establish  the  procedure 
for  changing  grades  of  streets  in  the  city  of  Pasadena.  We 
are  of  the  opinion  that  both  the  answer  of  defendant  and  the 
findings  sufficiently  show  to  support  the  judgment,  both  that 
there  was  an  established  grade  of  Lake  Avenue,  and  that 
there  was  a  sufficient  compliance  with  the  requirements  of 
the  charter  provisions  in  the  matter  of  the  change  of  such 
grade. 

Plaintiff's  claim  for  recovery  is  based  on  section  14  of  article 
I  of  our  state  constitution,  which  provides  that  "private  prop- 
erty shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation  having  been  first  made  to,  or  paid  into  court, 
for  the  owner."  In  view  of  the  decisions  relative  to  this  con- 
stitutional provision,  it  is  not  to  be  doubted  that  plaintiff  was 
entitled,  in  the  absence  of  waiver  by  or  estoppel  on  him,  to 
recover  from  the  city  compensation  for  the  injury  done  to  his 
property  by  the  grading  of  the  street  to  the  new  grade,  indeed 
to  prevent  the  doing  of  the  grading  work  until  the  amoimt 
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thereof  had  been  ascertained  and  paid.  (See  Eeardon  v.  San 
Francisco,  m  Cal.  492,  [56  Am.  Rep.  109,  6  Pac.  317] ;  Eachus 
V.  Los  Angeles  etc.  Ry.  Co.,  103  Cal.  614,  [42  Am.  St.  Rep. 
149,  37  Pac.  750] ;  Eachus  v.  City  of  Los  Aiigeles,  130  Cal. 
492,  [80  Am.  St.  Rep.  147,  62  Pac.  829] ;  Tyler  v.  Tehama 
County,  109  Cal.  618,  [42  Pac.  240] ;  WUcox  v.  Engebretsen, 
160  Cal.  288,  298  et  seq.,  [116  Pac.  750] ;  Sievers  v.  Root,  10 
Cal.  App.  377,  [101  Pac.  925].) 

The  material  question  is  then,  whether  plaintiff  was  prop- 
erly held  to  have  waived  his  constitutional  right  to  damages 
for  the  injury  done  to  his  property.  His  rights  under  this 
provision  of  the  constitution,  as  said  in  Bigelatv  v.  BallerinOy 
111  Cal.  559,  [44  Pac.  307],  were  two,  "1,  the  right  to  compen- 
sation;  and  2,  the  right  to  have  that  compensation  made  or 
paid  into  court  before  his  property  is  taken  or  injuriously 
affected."  It  was  further  said  therein:  "Either  or  both  these 
rights  he  may  waive ;  that  is  to  say,  he  may  waive  his  right  to 
any  compensation,  or  he  may  waive  his  right  to  prepayment  of 
compensation.  But  where  there  is  no  such  waiver,  the  prop- 
erty-owner may  rest  secure  in  the  protection  which  the  con- 
stitution affords  him  that  his  property  shall  not  be  taken  or 
damaged  without  compensation  first  made*" 

It  is  well  settled,  however,  that  the  state  legislature  in  the 
matter  of  public  improvements  concerning  which  they  are 
authorized  to  legislate,  may  require  the  property-owner  to  as- 
sert his  claim  for  compensation  for  the  taking  of  his  property 
or  injury  thereto  before  the  commencement  of  the  improve- 
ment, upon  reasonable  notice  of  the  proposed  taking  or  in- 
jur>%  may  prescribe  in  what  manner  and  within  what  time  he 
shall  do  this,  and  further  provide  that  his  failure  to  assert  a 
claim  within  the  prescribed  time  shall  operate  as  a  waiver  of 
all  claims  and  constitute  a  bar  to  any  subsequent  action  looking 
either  to  a  prevention  of  the  work  or  the  making  of  compen- 
sation. It  is  further  settled  that  the  notice  in  such  cases  need 
not  be  personal,  but  may  be  constructive,  as  by  advertising  or 
posting.  It  is  sufficient  that  the  notice  provided  is  such  as  may 
reasonably  be  held  to  afford  adequate  opportunity  for  knowl- 
edge of  the  designed  improvement  by  the  property-owner  who 
exercises  reasonable  care  in  the  matter  of  his  property.  (See 
Wabash  R.  R.  Co,  v.  Defiance,  52  Ohio  St.  262,  [40  K  E.  89], 
167  U.  S.  88,  103,  [42  L.  Ed.  87,  17  Sup.  Ct.  Rep.  748] ;  Cupp 
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V.  Seneca  Co,,  19  Ohio  St.  173,  182,  183;  Kansas  City  v.  Duiv- 
call,  135  Mo.  571,  [37  S.  W.  513].)  This  was  expressly  held  in 
Potter  V.  Ames,  43  Cal.  75,  where  a  statute  relating  to  the 
alteration  of  highways  provided  that  notice  should  be  given 
by  posting,  that  any  person  owning  lands  to  be  affected  by  the 
proposed  alteration  and  who  desires  to  apply  for  damages  in 
consequence  thereof  shall  make  application  therefor  to  the 
board  of  supervisors  at  a  prescribed  time,  and  that  failing  to 
present  such  application  at  the  time  and  in  the  manner  pre- 
scribed, he  shall  be  considered  as  waiving  all  right  to  damages, 
and  as  dedicating  the  lands  affected  by  the  proposed  altera- 
tion to  the  public  use  as  a  highway.  This  court,  after  stating 
that  the  right  of  the  property-owner  to  receive  compensation 
for  his  property  is  undoubted  under  the  provisions  of  the 
constitution,  said:  "While  it  is  unquestionably  competent  to 
the  legislature  to  provide  the  several  steps  to  be  pursued  in  the 
assertion  of  his  claim  for  compensation,  the  prescribed  pro- 
cedure must  not  destroy  or  substantially  impair  the  right 
itself.  A  reasonable  opportunity  must  be  afforded  him  to 
claim  and  receive  his  damages ;  then,  if  being  so  afforded,  it  be 
not  availed  of,  the  statute  may  provide  that  such  failure 
should  constitute  a  bar  to  his  claim."  The  statute  was  held  to 
be  free  from  constitutional  objection. 

Undoubtedly,  similar  provision  may  be  made  in  a  free- 
holders' charter. 

The  question  here  is  whether  any  such  effect  can  reasonably 
be  given  to  the  sections  of  the  charter  of  defendant  city  that 
we  have  heretofore  quoted.  These  are  the  only  provisions  re- 
lied upon  by  learned  counsel  for  defendant.  It  will  be  ob- 
served that  there  is  no  provision  therein  as  to  the  effect  of  a 
property-owner's  failure  to  present  his  remonstrance  and 
claim  of  damages  to  the  council,  on  his  right  to  receive  com- 
pensation for  injury  to  his  property,  nothing  by  way  of  ex- 
press provision  to  the  effect  that  unless  he  does  this,  he  shall 
be  presumed  to  have  waived  all  claim  of  damage  or  shall  be 
barred  from  a  recovery  of  any  damage.  He  is  simply  given 
the  opportunity,  "within  ten  days  after  the  first  publication 
of  such  ordinance"  to  make  and  file  his  written  remonstrance 
against  the  proposed  change  of  grade,  with  a  statement  of  the 
damage  which  will  arise  to  him  by  reason  of  the  proposed 
change.     Such  a  remonstrance  and  statement  he  may  make 
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and  file  and  the  expressed  effect  of  such  filing  is  that  "the 
same  shall  not  be  further  proceeded  with  or  made  without 
compensation  to  such  owner  for  any  damage  which  may  l)e 
occasioned  to  him  by  said  change."    This  damage  is  to  be  as- 
certained if  possible  by  agreement,  and  if  an  agreement  can- 
not be  reached,  by  an  action  in  the  nature  of  eminent  domain. 
And  there  the  provision  ends.    There  is  not  one  word  to  indi- 
cate to  the  owner  that  his  failure  to  make  such  written  re- 
monstrance and  filing  shall  operate  as  a  waiver  of  his  constitu- 
tional right  to  compensation  for  any  injury  that  may  be  done 
his  property  in  the  event  that  the  street  is  subsequently  graded 
to  the  proposed  new  grade,  or  that  he  must  pursue  this  course 
in  order  to  preserve  his  constitutional  right  to  compensation 
for  such  injury  as  may  be  subsequently  done  to  his  property 
by  the  actual  grading.    However  desirable  it  may  be  that  the 
aggregate  amount  of  damages  that  must  be  paid  to  property- 
owners  in  the  matter  of  the  change  of  grade  of  a  street  should 
be  known  before  the  change  in  grade  is  made,  we  are  of  the 
opinion  that  no  statute  or  charter  provision  looking  to  that 
end  should  be  held  effectual  to  bar  the  property-owner  who 
has  not  presented  his  claim  in  accord  with  its  terms,  from  an 
assertion  of  his  claim  for  compensation  for  the  injury  actually 
done,  in  the  absence  of  clear  provision  therein  that  such  shall 
be  the  effect.    In  the  absence  of  clear  notice  to  the  contrary, 
contained  in  the  statutory  or  charter  provision,  he  should  be 
held  to  have  the  right  to  assume,  in  view  of  the  constitutional 
provision,  that  he  will  be  entitled  to  compensation  for  any 
injury  that  may  be  inflicted  on  his  property.    In  Wabash  R. 
R.  Co.  V.  Defiance,  52  Ohio  St.  262,  [40  N.  E.  89],  the  statute 
expressly  provided  that  a  person  failing  to  make  his  claim  in 
the  manner  provided  thereby  "shall  be  deemed  to  have  waived 
the  same,  and  shall  be  barred  from  filing  a  claim  or  receiving 
damages."    In  Cupp  v.  Seneca  Co.,  19  Ohio  St.  173,  there  was 
a  substantially  similar  provision  in  the  statute.    The  same  is 
true  of  Kansas  City  v.  Duncaji,  135  Mo.  571,  [37  S.  W.  513]. 
As  we  have  seen,  there  was  a  substantially  similar  provision 
in  the  statute  involved  in  Potter  v.  Ames,  43  Cal.  75.    There 
is  no  decision  of  this  court  that  can  reasonably  be  construed  as 
making  the  failure  of  the  property-owner  to  assert  his  claim 
for  damages  in  advance  of  the  doing  of  the  work,  under  such  a 
statutory  or  charter  provision  as  the  one  before  us,  a  waiver 
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of  his  constitutional  right  to  compensation  for  such  injury  as 
may  be  inflicted  by  the  doing  of  the  work.     The  distinction 
between  the  case  presented  in  Matter  of  Beale  Street,  39  Cal. 
495,  and  this  case  is  obvious.    At  the  time  of  that  decision,  our 
constitution  did  not  give  a  property-owner  the  right  to  dam- 
ages for  injury  to  property  done  by  the  grading  of  a  street 
adjoining  the  same.    The  only  right  of  the  owner  in  that  re- 
gard was  the  right  given  him  by  a  statute  which  also  provided 
the  manner  in  which  and  the  time  at  which  he  should  assert 
his  claim,  and  the  eflfect  of  the  decision  practically  was,  as 
stated  by  counsel  for  appellant,  "that  in  order  to  claim  the 
benefits  which  were  granted  by  the  terms  and  conditions  of 
that  act,  they  must  comply  with  the  requirements  and  condi- 
tions imposed  by  the  provisions  of  the  act,  before  such  dam- 
ages could  be  awarded."    No  such  question  was  presented  in 
Germa/n  Savings  etc.  Society  v.  Ramish,  138  Cal.  120,  [69  Pac. 
89,  70  Pac.  1067],  and  the  portion  of  the  opinion  in  that  case 
relied  upon  by  learned  counsel  for  the  city  in  this  regard  is 
mere  obiter  dictum.    That  was  an  action  to  enjoin  the  execu- 
tion of  a  deed  to  land  sold  because  of  the  non-payment  of  cer- 
tain bonds  issued  for  street  improvements  and  the  question 
was  as  to  the  validity  of  the  proceedings  resulting  in  the  issu- 
ance of  the  bonds,  no  question  of  right  to  damage  for  injury 
to  property  by  reason  of  the  work  or  of  waiver  of  that  right 
being  involved.    It  is  well  settled  that  the  fact  that  the  prop- 
erty-owner "may  have  some  cause  of  action  founded  upon 
rights  reserved  by  that  part  of  the  constitution  which  deals 
with  the  exercise  of  the  power  of  eminent  domain  does  not 
make  the  assessment  void."    {Eornung  v.  McCarthy,  126  Cal. 
17,  [58  Pac.  303] ;  Duncan  v.  Ramish,  142  Cal.  686,  [76  Pac. 
661].)     In  the  case  last  cited  it  was  said  substantially,  that 
where  the  owner  fails  to  claim  any  damage  for  a  proposed 
change  of  grade,  the  law  affording  him  proper  opportunity 
to  do  so,  he  must  be  held  to  have  waived  "any  right  to  object 
on  that  ground  to  the  proceedings  for  the  change  of  grade," 
and  that  while  it  may  be  that  he  still  has  a  right  of  action 
against  the  city  for  any  damage  in  fact  suffered  by  reason  of 
the  change,  a  question  not  decided,  he  cannot  defeat  the  as- 
sessment for  the  improvement  by  showing  such  damage.     It 
was  also  said :    "It  is  clear  that  the  non-payment  of  any  such 
damages  does  not  affect  the  assessment  to  pay  the  cost  of  the 
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work  of  grading,  graveling  and  curbing.  The  two  are  entirely 
distinct  and  independent." 

We  are  satisfied  that  the  facts  found  by  the  trial  court 
should  not  be  held  to  show  a  waiver  by  the  plaintiff  of  his  con- 
stitutional right  to  be  reimbursed  for  the  damage  done  to  his 
property  by  the  grading  of  the  street,  that  the  findings  of  fact 
were  such  as  to  require  judgment  in  favor  of  plaintiff  for  eight 
hundred  dollars,  and  that  the  judgment  appealed  from  should 
be  reversed  with  directions  to  the  lower  court  to  enter  such 
judgment.  We  can  see  no  good  reason  for  requiring  a  new 
trial  of  the  issue  made  by  the  pleadings  as  to  the  amount  of 
damage  done  plaintiff's  property,  as  is  requested  by  defend- 
ant's counsel  in  the  event  of  a  reversal  of  the  judgment.  If,  as 
is  suggested  by  him,  he  may  desire  an  opportunity  to  show 
that  the  evidence  given  on  the  trial  was  not  sufficient  to  sup- 
port a  finding  of  eight  hundred  dollars  damage,  he  may  pre- 
sent such  showing  on  an  appeal  from  the  judgment  entered 
under  our  direction,  on  which  appeal  he  is  entitled  to  "a  bill 
of  exceptions  containing  matters  directly  affecting  the  find- 
ings of  fact  upon  which  the  judgment  rests."  {Klauber  v. 
San  Diego  etc.  Co.,  98  Cal.  105,  [32  Pac.  876] ;  Tuffree  v. 
Stearns  Ranchos  Co.,  124  Cal.  306,  310,  [57  Pac.  67].) 

The  judgment  appealed  from  is  reversed,  with  directions 
to  the  lower  court  to  enter  judgment  upon  the  findings  in 
favor  of  plaintiff  and  -against  defendant  for  the  sum  of  eight 
hundred  (800)  dollars,  and  his  costs  of  suit. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 


[L.  A.  No.  2897.     Department  One.— May  28,  1912.] 

UNION  LUMBER  COMPANY  (a  Corporation),  Respondent, 
v.  A.  E.  MORGAN  et  al..  Defendants;  ROSE  B.  JANES 
and  MARY  E.  WEBSTER,  Appellants. 

KING  LUMBER  COMPANY  (a  Corporation),  Respondent, 
V.  MARY  E.  WEBSTER  et  al.  Defendants;  MARY  E. 
WEBSTER  and  ROSE  E.  JANES,  Appellants. 

Mechanics'  Liens— Evidence— Materials  Used  in  Building.— In  &n 
action  to  foreclose  a  materialman's  lien,  the  evidence  is  held  suffi- 
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cient  to  support  the  finding  that  all  of  the  material  for  which  the 
lien  was  claimed  was  in  fact  used  in  the  construction  of  the  building. 
Id. — Action  to  Fobeclosb  Liens — Assigned  Cla.ihs — Incomplete  Bnx 
OP  Particulars — Waiver  op  Right  to  Preclude  Evidence. — In  an 
action  to  foreclose  materialmen's  liens,  some  of  the  claims  for  which 
had  been  assigned  to  the  plaintiff,  and  in  which  the  plaintiff,  in 
response  to  a  demand  for  a  bill  of  particulars,  had  served  a  bill 
which  only  embraced  the  items  of  its  own  account,  the  defendants 
waived  their  right  to  have  the  plaintiff  precluded  from  giving  evi- 
dence on  the  assigned  claims  bj  failing  to  ask  for  a  further  account 
or  to  make  an/  objection  to  the  one  delivered. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County  and  from  an  order  refusing  a  new  trial.  Paul  W. 
Bennett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  L.  Poster,  for  Appellants. 

W.  W.  Kaye,  and  F.  E.  Borton,  for  Respondents. 

ANGELLOTTI,  J.— These  are  appeals  by  defendants  Mary 
E.  Webster  and  Rose  E.  Janes  from  a  judgment  and  from  an 
order  denying  their  motion  for  a  new  trial  in  two  actions 
for  the  foreclosure  of  alleged  mechanics'  liens  on  certain 
real  property  situated  in  the  city  of  Bakersfield,  which 
were  consolidated  in  the  lower  court.  The  claims  of  liens 
were  for  materials  furnished  one  A.  E.  Morgan,  a  con- 
tractor, to  be  used  by  him  in  the  construction  of  a  dwel- 
ling-house for  defendant  Mary  E.  Webster  on  said  land, 
the  contract  between  him  and  said  Webster  being  invalid 
because,  being  for  an  amount  exceeding  one  thousand  dol- 
lars, it  had  not  been  filed  in  the  county  recorder's  office  as 
required  by  law.  Said  contractor  was  a  party  defendant  in 
said  actions,  defaulted  therein,  and  has  not  appealed  from  the 
judgment.  The  only  relief  granted  by  the  judgment  so  far  as 
defendants  Webster  and  Janes  are  concerned,  was  the  making 
of  the  amount  found  due  plaintiffs,  with  costs,  a  lien  upon  the 
property  and  the  building  constructed  thereon,  and  the  pro- 
vision for  the  sale  of  such  property  and  the  application  of 
the  proceeds  to  the  payment  of  such  amounts.  It  is  not  ques- 
tioned that  the  findings  of  the  court  to  the  effect  that  the  de- 
fendant Janes  about  the  time  of  the  making  of  the  contract 
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by  defendant  Webster  with  Morgan  transferred  all  her  in- 
terest  in  said  property  to  said  Webster  are  correct,  or  that,  as 
declared  by  the  judgment,  said  defendant  Janes  "has  no  right, 
title  or  interest  in  said  premises  or  any  part  thereof." 

1.  The  complaint  of  the  Union  Lumber  Company  embraced 
three  causes  of  action,  one  being  for  $180.20  for  lumber  fur- 
nished by  it  to  said  Morgan  to  be  used  in  said  building,  and 
the  other  two  being  upon  claims  for  materials  furnished  by 
others  and  assigned  to  it.  As  to  the  lumber  so  furnished  by 
plaintiff,  the  complaint  alleged  that  the  same  was  in  fact  used 
by  said  Morgan  in  the  construction  of  said  building.  The 
trial  court  found  this  allegation  to  be  true.  It  is  claimed  that 
this  finding  is  not  sufficiently  supported  by  the  evidence.  We 
have  examined  the  evidence  upon  this  point.  While  Morgan's 
positive  testimony  on  direct  examination  to  the  effect  that  all 
of  the  lumber  was  used  in  the  construction  of  the  building 
was  somewhat  shaken  on  cross-examination  as  to  a  portion  of 
the  materials,  we  think  that  there  was  enough  in  the  testimony 
to  legally  support  the  conclusion  of  the  trial  court. 

2.  It  is  claimed  that  the  trial  court  erred  in  allowing  the 
plaintiff  Union  Lumber  Company  to  introduce  evidence  con- 
cerning its  second  and  third  causes  of  action,  embracing  the 
claims  of  its  assignors  Gus  Schamblin  and  the  Bakersfield 
Hardware  Company,  being  respectively  for  the  amounts  bf 
$236.27  and  $49.15,  on  the  ground  that  said  plaintiff  had  not 
complied  with  the  demand  in  writing  of  defendants  for  a  bill 
of  particulars.  (See  Code  Civ.  Proc,  sec.  454.)  It  appears 
from  the  record  that  a  single  written  demand  for  the  items  of 
all  three  claims  was  served  upon  said  plaintiff  in  March,  1909, 
and  that  in  response  to  this  demand  a  bill  of  particulars  of  the 
claim  of  the  Union  Lumber  Company  was  delivered  to  the 
attorney  for  the  defendants.  Counsel  for  said  company  as- 
serted that  the  bill  included  the  items  of  the  other  claims,  and 
counsel  for  defendants  asserted  that  he  never  received  a  state- 
ment of  such  other  items.  No  application  was  made  by  de- 
fendants' counsel  for  any  further  account,  and  the  trial  of  the 
action  was  not  commenced  until  September  16,  1909.  It  was 
stipulated  on  the  trial  that  the  materials  embraced  in  both  the 
Schamblin  and  the  Bakersfield  Hardware  Lumber  Company 
claims  were  in  fact  delivered  and  were  reasonably  worth  the 
amounts  charged,  the  only  objection  reserved  being  that  no 
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proof  could  be  made  of  the  claims  for  want  of  service  of  a  bill 
of  particulars. 

It  is  manifest  that  no  injury  was  suffered  by  defendants  by 
reason  of  the  failure  to  furnish  a  bill  of  particulars  as  to  these 
claims,  if  there  was  any  such  failure.  Defendants  affirma- 
tively stipulated  on  the  trial  that  the  claims  were  correct.  Ad- 
mittedly, plaintiff  Union  Lumber  Company  did  not  refuse  to 
furnish  a  bill  of  particulars.  It  served  a  bill  which  at  least 
embraced  the  items  of  its  own  account.  This  bill  so  served 
purported  to  be  in  answer  to  defendants'  demand.  If  it  was 
not  as  complete  as  defendants  desired  it  to  be  or  if  it  was  ob- 
jectionable in  any  respect,  we  are  of  the  opinion  that  defend- 
ants waived  their  right  to  have  the  plaintiff  precluded  from 
giving  evidence  thereon  by  failing  to  ask  for  a  further  account 
dr  to  make  any  objection  to  the  one  delivered.  (See  McCarthy 
V.  Tecarte  etc,  Co.,  110  Cal.  693,  [43  Pac.  391] ;  Graham  v. 
Harmon,  84  Cal.  185,  [23  Pac.  1097] ;  Silva  v.  Bair,  141  Cal. 
602,  [75  Pac.  162].) 

3.  The  motion  to  strike  out  all  the  evidence  of  Morgan  sriven 
on  his  direct  examination  as  to  the  use  made  of  the  lumber 
furnished  by  the  Union  Lumber  Company  on  the  ground  that 
the  same  was  hearsay  was  properly  denied.  As  to  a  large  por- 
tion of  such  lumber,  at  least,  there  was  no  basis  at  all  for  the 
contention  that  such  testimony  was  open  to  any  such  objec- 
tion. 

4.  The  only  objection  made  to  certain  "tags"  showing  lum- 
ber sold  by  the  Union  Lumber  Company  to  Morgan  was  that 
some  of  them  had  been  changed  and  altered.  The  changes  and 
alterations  were  explained  in  a  manner  satisfactory  to  the  trial 
court,  and  we  cannot  say  that  the  court  erred  in  overruling 
the  objection. 

5.  We  are  unable  to  see  wherein  the  lien  of  the  King  Lum- 
ber Company  was  defective. 

We  find  no  other  matter  requiring  notice. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 

Sloss,  J.y  and  Shaw,  J.,  concurred. 
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[L.  A.  No.  2255.    In  Bank.— May  28,  1912.] 

SOUTHERN  PACIFIC  RAILROAD  CO:\IPANY,  Appellant, 
V.  GEORGE  L.  ARNOLD,  Respondent. 

Public  Lands — Branch-Line  Grant  to  Southern  Pacific  Railroad 
Company — Indemnity  Selections  Cannot  Be  Made  within  Limits 
OF  Grant  to  Atlantic  and  Pacific  Baiuload. — By  reason  of  the 
peculiar  wording  of  the  Southern  Pacific  Railroad  Company's  branch- 
line  grant  made  by  Act  of  Congress  of  March  3,  1871,  that  company 
was  not  entitled  to  select  as  indemnity-lands,  under  that  grant,  lands 
lying  within  the  granted  or  within  the  indemnity  limits  of  the  Atlan- 
tic and  Pacific  Eailroad  grant  made  by  the  Act  of  Congress  of  July 
27,  1866. 

Id. — Indemnity  Selections  under  Main-Line  Grant. — The  fact  that 
lands  had  been  adjudicated  not  to  be  liable  to  selection  as  indem- 
nity lands  under  the  branch-line  grant  of  the  Southern  Pacific 
Bailroad  did  not  deprive  that  company  of  its  right  to  make 
another  and  independent  selection  of  the  same  lands  under  its 
main-line  grant  of  July  27,  1866,  and  such  adjudication  against  the 
validity  of  the  branch-line  selections  did  not  conclude  the  company, 
except  upon  the  title  actually  adjudicated. 

Id. — Status  of  Land  at  Time  of  Indemnity  Selection. — The  right  of 
such  company  to  make  an  indemnity  selection  depends  upon  the 
status  of  the  land  at  the  date  of  such  selection,  irrespective  of  its 
sUstus  at  any  earlier  period. 

Id. — ^Distinctions  between  Primary  and  Indemnity  Grants  to  Rail- 
roads..— The  most  important  consideration  which  diflPerentiates  the 
primary  grants  from  the  indemnity  grants  is  that  the  primary  grants 
upon  the  filing  and  approval  of  maps  of  definite  location  took  effect 
in  proBsenti  by  relation  as  of  the  date  of  the  passage  of  the  respective 
acts  of  grant.  The  indemnity  grants  being  designed  merely  to 
make  up  deficiencies  in  the  primary  grants,  did  not  transfer  title 
until:  1.  A  right  to  make  selection  had  arisen  by  virtue  of  the 
performance  of  the  railroad  construction  contemplated  by  the  grant- 
ing act;  2.  After  the  appropriate  filing  of  the  selected  indemnity 
lands;  and  3.  After  the  approval  of  the  secretary  of  the  interior  of 
fluch  selections,  upon  which  approval,  by  relation,  the  grant  took 
effect,  not  as  of  the  date  of  the  granting  act,  but  as  of  the  date  of 
the  selection. 

Id.^Indemnity  Selections  within  Limits  of  Forfeited  Grant  to 
Atlantic  and  Pacific  Railroad. — The  Southern  Pacific  Railroad 
Company,  under  its  main-line  grant  of  1866,  after  the  grant  to  th« 
Atlantic  and  Pacific  Railroad  had  become  forfeited  and  the  title 
restored  to  the  United  States,  had  the  right  to  select  indemnity  lands 
lying  within  either  the  place  limits  of  the  Atlantic  and  Pacifio 
primary  grant  or  within  the  limits  of  its  indemnity  grant. 
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Id. — Erroneous  Restoration  or  Land  Selected  to  Public  Domain — 
Subsequent  Patentee  Chargeable  as  Trustee  por  Raiijioad. — 
If;  after  such  an  indemnity  selection  by  the  Southern  Pacific  Railroad 
Company,  the  secretary  of  the  interior,  as  the  result  of  a  mistake 
of  law,  erroneously  makes  an  order  restoring  the  land  to  the  public 
domain,  subject  to  entry  with  preferential  right  to  purchase  from 
the  United  States  in  favor  of  bona  fide  purchasers  from  the  railroad 
company,  as  contemplated  by  the  Act  of  Congress  of  March  3,  ISOT, 
such  action  by  him  will  be  considered  as  a  judicial  rejection  or  dis- 
approval  of  the  selection,  and  if  the  erroneous  ruling  be  not  corrected 
by  him  of  his  own  initiative  by  a  revocation  of  the  order,  since 
mandamms  will  not  lie  to  enforce  a  reversal  of  his  ruling,  the  railroad 
company  can  await  the  time  when  the  United  States  shall  have 
parted  with  title,  in  which  event,  upon  settled  principles  of  equity, 
it  may  maintain  an  action  to  have  the  patentee  declared  its  trustee. 

Id. — Patentee  Also  Vendee  under  Contract  to  Purchase  prom 
Railroad. — If  the  patentee  were  an  entryman  wholly  dissociated 
from  and  disconnected  with  the  railroad,  his  title  would  still  be 
subject  to  the  superior  equities  of  the  railroad  by  virtue  of  such 
indemnity  selection.  Much  more  must  this  be  true  in  the  caae  of  a 
vendee  of  the  railroad  who  has  repudiated  his  contract  of  pur- 
chase and  has  secured  his  patent  by  representation  that  he  is  a 
bona  fide  purchaser  from  the  railroad,  and  who  has  done  this  in 
defiance  of  his  written  contract  to  do  no  act  to  hinder,  delay,  or 
impede  the  railroad  from  obtaining  patent. 

Id. — Priority  of  Selector  under  Valid  Indemnity  Selection. — The 
due  selection  by  a  railroad  company  of  public  lands  free  from 
other  claims  and  within  the  indemnity  limits  of  its  grant,  vests  in 
the  selector  a  right  to  the  land  against  all  third  persons  attempting 
thereafter  to  initiate  a  claim  to  the  selected  lands  under  any  of  the 
general  land  laws. 

APPEAL  from  a  jiidgnient  of  the  Superior  Court  of  Los 
Angeles  County.    Walter  Bordwell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  Singer,  Jr.,  and  D.  V.  Cowden,  for  Appellant. 

Anderson  &  Anderson,  for  Respondent. 

HENSHAW,  J. — Plaintiff  brought  this  action  to  compel 
the  defendant  to  convey  unto  it  a  quarter  section  of  land  for 
which  defendant  had  received  patent  from  the  United  States, 
or  pay  the  amount  due  under  an  executory  contract  by  which 
defendant  agreed  to  purchase  the  land  from  the  plaintiff. 
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The  form  of  this  contract  and  many  facts  and  much  law  bear- 
ing upon  this  case  will  be  found  set  forth  in  Wilson  v.  South- 
em  Pacific  B.  B.  Co.,  135  Cal.  421,  [67  Pac.  688] ;  Southern 
Pacific  B,  B.  Co.  v.  Lippman,  148  Cal.  480,  [83  Pac.  445],  and 
Southern  Pacific  Co.  v.  Bovard,  4  Cal.  App.  76,  [87  Pac. 
203].  In  brief,  plaintiff  agreed  to  use  ordinary  diligence  to 
procure  a  patent  for  the  land  and  defendant  agreed  to  make 
payments  on  account  of  the  purchase  price  of  the  land  at 
stated  periods  and  bound  himself  "never  to  deny  that  the 
tracts  herein  described,  or  any  part  of  them,  are  a  part  of 
said  grant,  and  will  do  no  act  to  hinder,  delay  or  impede  the 
obtaining  of  patent  for  them  by  the  party  of  the  first  part." 
"In  case  it  be  finally  determined  that  patent  shall  not  issue 
to  said  party  of  the  first  part  (plaintiff)  for  all  or  any  of  the 
tracts  herein  described,"  the  purchase  money  paid  was  to 
be  refunded.  The  land  in  controversy  is  within  the  indemnity 
limits  common  to  the  Atlantic  and  Pacific  grant  made  by  the 
Act  of  Congress  of  July  27,  1866,  [14  U.  S.  Stats.  292],  the 
Southern  Pacific  main-line  grant  made  by  the  same  act  and 
the  Southern  Pacific  branch-line  grant  made  by  the  Act  of 
Congress  of  March  3,  1871.  It  was  selected  by  the  Southern 
Pacific  Railroad  Company  on  October  3,  1887,  as  branch-line 
indemnity  land,  and  on  March  3,  1898,  as  main-line  in- 
demnity land.  The  court  finds  that  these  selections  were  duly 
made  and  that  in  their  making  all  the  requirements  of  law 
and  the  rules  and  regulations  of  the  secretary  of  the  interior 
and  the  commissioner  of  the  general  land-office  were  complied 
with,  and  that  at  the  date  of  such  selection  the  land  in  suit 
was  public  land  to  which  the  United  States  then  had  full 
title,  was  not  reserved,  sold,  granted,  or  otherwise  appro- 
priated, and  was  free  from  pre-emption  or  other  claims  or 
rights.  The  court  found:'  "That  by  the  decisions  of  the 
United  States  supreme  court  in  United  States  v.  Southern 
Pacific  B,  B.  Co.,  146  U.  S.  570,  [36  L.  Ed.  1091,  13  Sup.  Ct. 
Rep.  152],  and  Southern  Pacific  B.  B.  Co.  v.  United  States, 
168  U.  S.  1,  [42  L.  Ed.  355,  18  Sup.  Ct.  Rep.  18],  decided 
on  the  18th  day  of  October,  1897,  it  was  finally  determined 
that  the  plaintiff  had  no  right  in  the  land  described  in  the 
first  finding  hereof,  by  virtue  of  its  selections  on  October  3, 
1887."  This,  of  course,  is  not  a  finding  of  fact  but  a  con- 
clusion of  law  resulting  from  the  interpretation  which  the 
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trial  court  placed  upon  the  decisions  of  the  supreme  court  of 
the  United  States. 

Its  conclusion  is  sound.  It  may  be  considered  as  having 
been  definitively  settled  by  the  supreme  court  of  the  United 
States,  in  cases  decided  since  this  appeal  was  taken,  that,  by 
reason  of  the  peculiar  wording  of  the  Southern  Pacific  R.  R. 
grant  of  1871  (its  branch-line  grant)  that  company  was  not  en- 
titled to  select  as  indemnity  lands,  under  its  branch-line  grant, 
lands  lying  within  the  granted  or  within  the  indemnity  limits  of 
the  Atlantic  and  Pacific  grant  of  1866.  {Southern  Pacific 
R.  B.  Co.  et  al.  v.  United  States,  223  U.  S.  560,  [56  L.  Ed,  — , 
32  Sup.  Ct.  Rep.  325].  We  may,  therefore,  turn  this  con- 
sideration to  the  main-line  indemnity  selection  of  March  3, 
1898.  The  finding  as  to  this  selection,  as  above  set  forth,  is 
that  it  conformed  in  all  respects  to  law,  was  of  lands  within  the 
indemnity  limits  of  the  Southern  Pacific  R.  R.  grant  of  1866, 
and  was  of  lands  which  at  the  time  of  the  selection  were  owned 
by  the  United  States,  free  from  any  private  claim  of  right. 
By  Umted  States  v.  Southern  Pacific  B.  R.  Co.,  223  U.  S. 
565,  [56  L.  Ed.  — ,  32  Sup.  Ct.  Rep.  326]  it  is  declared  that 
the  fact  that  the  lands  had  been  adjudicated  not  to  be  liable 
^o* selection  as  indemnity  lands  under  the  branch-line  grant  to 
the  Southern  Pacific  R.  R.  did  not  deprive  the  Southern  Pacific 
of  its  right  to  make  another  separate  and  independent  selec- 
tion of  the  same  lands  under  its  main-line  grant  of  1866,  and 
that  the  adjudication  against  the  validity  of  the  branch-line 
selections  did  not  conclude  the  Southern  Pacific  R.  R.,  except- 
ing upon  the  title  actually  adjudicated,  in  such  cases  as  United 
States  V.  Southern  Pacific  R.  R.  Co,,  146  U.  S.  570,  [36  L.  Ed. 
1091,  13  Sup.  Ct.  Rep.  152] ;  Southern  Pacific  R,  R.  Co.  v. 
United  States,  168  U.  S.  1,  [42  L.  Ed.  355,  18  Sup.  Ct.  Rep. 
18] ;  Southern  Pacific  R.  R.  Co.  t.  United  States.  189  U.  S. 
447,  [47  L.  Ed.  896,  23  Sup.  Ct.  Rep.  567].  The  doctrine  of 
Ryan  v.  Central  Pacific  Ry.  Co.,  99  U.  S.  382,  [25  L.  Ed.  305], 
to  the  effect  that  the  right  to  make  an  indemnity  selection  de- 
pends upon  the  siatus  of  the  land  at  the  date  of  such  selection, 
irrespective  of  its  statxis  at  any  earlier  period,  is  reaffirmed, 
and  it  is  declared  that  this  decision  should  be  taken  to  ex- 
press an  "established  and  general  principle."  Such  is  the 
import  and  effect  of  the  latest  utterances  of  the  supreme  court 
of  the  United  States. 
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The  most  important  consideration  which  differentiates  the 
primary  grants  from  the  indemnity  grants  is  that  the  primary 
grants  upon  the  filing  and  approval  of  maps  of  definite  loca- 
tion took  effect  in  prcesenti  by  relation  as  of  the  date  of  the 
passage  of  the  respective  acts  of  grant.  The  indemnity 
grants  being  designed  merely  to  make  up  deficiencies  in  the 
primary  grants  did  not  transfer  title  until:  1.  A  right  to 
make  selection  had  arisen  by  virtue  of  the  performance  of  the 
railroad  construction  contemplated  by  the  granting  act;  2. 
After  the  appropriate  filing  of  the  selected  indemnity  lands; 
and,  3.  After  the  approval  of  the  secretary  of  the  interior  of 
such  selections,  upon  which  approval,  by  relation,  the  grant 
took  effect,  not  as  of  the  date  of  the  granting  act,  but  as  of  the 
date  of  selection.  (Oregon  &  California  E,  R,  Co.  v.  United 
States,  189  U.  S.  112,  [47  L.  Ed.  726,  23  Sup.  Ct.  Rep.  615].) 
Therefore,  as  the  Atlantic  and  Pacific  had  never  performed  its 
work  so  as  to  entitle  it  to  make  selection,  of  indemnities,  and  so, 
of  course,  had  never  made  such  selections,  there  is  here  a  free- 
dom from  any  embarrassment  which  might  have  arisen  under 
those  conditions.  It  may  be  added  that  the  Atlantic  and 
Pacific  grant  was  forfeited  by  Act  of  Congress  of  July  6,  1886 
(24  U.  S.  Stats.,  123) ;  that  the  indemnity  selection  was  made 
after  this  forfeiture  and  restoration  of  title  to  the  United 
States,  and  that  it  is  well  settled  that  the  right  to  make  an  in- 
demnity selection  depends  upon  the  status  of  the  land  at  the 
date  of  such  selection  irrespective  of  its  status  at  any  earlier 
period.  {Ryan  v.  Railroad  Co.,  99  U.  S.  382,  [25  L.  Ed.  305] .) 
And,  finally,  upon  this  point  it  should  be  remembered  that  the 
question  of  the  general  right  of  the  Southern  Pacific  Railroad 
Company  to  select  indemnity  lands  under  its  main-line  grant 
within  the  place  limits  of  the  Atlantic  and  Pacific  primary 
grant  has  been  resolved  in  favor  of  the  railroad  company  since 
this  appeal  was  taken,  and  such  selections  have  been  upheld 
as  to  all  lands,  including  those  directly  adjudicated  upon  by 
the  supreme  court  of  the  United  States  in  SoiUhem  Pacific  R. 
R.  Co.  V.  United  States,  168  U.  S.  1,  [42  L.  Ed.  355, 18  Sup.  Ct. 
Rep.  18],  where  the  selection  was  under  the  branch-line  grant 
of  1871.  {Southern  Pacific  R,  R.  Co.  v.  United  States,  223 
U.  S.  565,  [56  L.  Ed.  — ,  32  Sup.  Ct.  Rep.  326].)  Since  it  is 
thus  placed  beyond  peradventure  that  the  indemnity  selection 
may  be  made  of  lands  affected  by  the  primary  grant  to  the 
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Atlantic  and  Pacific,  no  doubt  can  be  entertained  of  the  right 
of  selection  of  the  land  here  in  question  which  is  within  the 
indemnity  limits  common  to  both  grants. 

Notwithstanding  the  facts  above  found  and,  shown  to  be  cor- 
rectly found,  that  the  indemnity  selection  was  in  all  respects 
proper,  the  secretary  of  the  interior  restored  the  land  so 
covered  by  the  selection  to  the  public  domain.  This  action  of 
the  interior  department  followed  the  decision  of  the  supreme 
court  in  the  case  of  the  Southern  Pacific  R.  R.  Co,  v.  United 
States,  168  U.  S.  1,  [42  L.  Ed.  355,  18  Sup.  Ct.  Rep.  18],  and 
was  manifestly  taken  under  a  mistaken  view  of  the  effect  of 
that  decision  and  of  the  rights  of  the  appellant  under  its  main- 
line indemnity  selection,  rights  which  have  above  been  briefly 
touched  upon  and  which  will  require  later  consideration.  The 
order  of  restoration  declared  the  lands  to  be  subject  to  entry 
with  preferential  right  to  purchase  from  the  United  States  in 
favor  of  bona  fide  purchasers  from  the  railroad  company  as 
contemplated  by  the  Act  of  Congress  of  March  3,  1887,  [24 
U.  S.  Stats.  556].  Under  this  provision,  defendant  repre??ent- 
ing  himself  to  be  a  bona  fide  purchaser  from  the  plaintiff,  ap- 
plied for  and  secured  patent  from  the  United  States,  the  title 
derived  under  which  patent,  as  has  been  said,  plaintiff  seeks 
to  have  decreed  to  be  held  in  trust  for  it. 

The  order  of  the  secretary  of  the  interior  restoring  all  these 
lands  to  the  public  domain  was  based  upon  a  mistake  of  law — 
a  misconstruction  of  the  decision  of  the  supreme  court  of  the 
United  States  in  168  U.  S.  1,  a  misconstruction  which  led  the 
department  to  believe  that  plaintiff  was  not  entitled  to  select 
indemnity  lands  under  its  main-line  grant  lying  within  the 
limits  of  the  forfeited  Atlantic  and  Pacific  grant.  That  such 
an  interpretation  of  the  decision  is  erroneous  in  point  of  law  is 
made  plain  by  the  later  decisions  of  the  supreme  court  of  the 
United  States  which  we  have  just  considered  {Southern  Pacific 
R,  R.  Co.  V.  Vnited  States,  183  U.  S.  519,  [46  L.  Ed.  307,  22 
Sup.  Ct.  Rop.  154],  and  Southern  Pacific;  R.  R.  Co.  v.  United 
States,  223  U.  S.  565,  [56  L.  Ed.  — ,  32  Sup.  Ct.  Rep.  326].) 

The  restoration  by  the  secretary  of  the  interior  to  the  public 
domain  of  the  selected  indemnity  land  with  the  right  of  entry 
thereon  may  be  considered  as  a  rejection  or  disapproval  by  him 
of  such  selection.  We  are  brought  to  consider  the  correlated 
rights  and  duties  of  the  secretary  and  of  the  selector  under 
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such  circumstances.    The  duty  of  the  secretary  in  approving 
or  rejecting  such  selection  is  not  merely  formal  or  ministerial. 
.  He  has  to  exercise  judgment  and  discretion  first,  in  determin- 
ing whether  the,  selection  was  or  was  not  properly  made,  and, 
second,  in  protecting  the  interests  of  the  United  States  and 
such  entrymen  or  others  as  may  have  claims  upon  any  portion 
of  the  land  in  accordance  with  the  laws  of  the  United  States. 
His  action  then  in  approving  or  rejecting  is  judicial  {North- 
ern Pacific  V.  Soderberg,  86  Fed.  49 ;  Kirwan  v.  Murphy,  189 
U.  S.  35,  [47  L.  Ed.  698,  23  Sup.  Ct.  Rep.  599] ;  Biverside  Oil 
Co.  V.  Secretary  Hitchcock,  190  U.  S.  317,  [47  L.  Ed.  1074,  23 
Sup.  Ct.  Rep.  698]).     The  determination  and  action  of  the 
secretary  thus  being  judicial,  mandate  will  not  lie  to  compel 
him  to  reverse  his  ruling  or  order,  either  of  approval  or  re- 
jection.   But  upon  the  other  hand,  as  is  said  in  Cornelius  v. 
Kessel,  128  U.  S.  461,  [32  L.  Ed.  482,  9  Sup.  Ct.  Rep.  122], 
his  "power  of  supervision  and  correction  is  not  an  unlimited 
or  arbitrary  power."    If  it  were  it  would  vest  the  secretary 
with  an  extraordinary  power  beyond  the  reach  of  the  courts, 
arbitrarily  to  destroy  this  and  like  grants ;  for  if  the  secretary 
could  thus  arbitrarily  reject  one  indemnity  selection,  he  could 
reject  all  indemnity  selections  and  the  grantees  would  never 
be  able  to  take  that  which  the  United  States,  through  its  Con- 
gress, had  granted  to  them.    It  follows,  therefore,  that  in  case 
such  a  rejection  is  made  through  fraud  or  mistake  of  law,*  or 
fact,  if  the  wrong  be  not  corrected  by  the  secretary  of  his  own 
initiative  by  a  revocation  of  the  order,  since  mandamus  will 
not  lie  to  enforce  a  reversal  of  his  ruling,  the  aggrieved  party 
can  only  await  the  time  when  the  United  States  shall  have 
parted  with  title  and  then  under  well  recognized  and  well 
settled  principles  of  equity,   begin  his   action  to  have  the 
patentee  declared  his  trustee ;  for,  as  said  in  Lytle  v.  Arkansas, 
9  How.  (U.  S.)  332,  [13  L.  Ed.  153],  "it  is  a  well  established 
principle  that  where  an  individual  in  the  prosecution  of  a 
right  does  everything  which  the  law  requires  him  to  do  and 
he  fails  to  attain  his  right  by  the  misconduct  or  neglect  of  a 
public  oiBcer,  the  law  will  protect  him."     (See,  also,  Yosemite 
Valley  Case,  15  Wall.  91,  [21  L.  Ed.  82] ;  Dnlutk  etc,  ft.  R. 
Co.  V.  Roy,  173  U.  S.  587,  [43  L.  Ed.  820,  19  Sup.  Ct.  Rep. 
549]  ;  Vnited  States  v.  Winona  etc.  R.  R.  Co.,  67  Fed.  959,  [15 
C.  C.  A.  96] ;  26  Am.  &  Eng  Ency.  of  Law,  p.  397;  10  Ency. 
U.  S.  Sup.  Ct.  Repts.,  p.  261.) 
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Coming  thus  to  the  correlative  rights  of  the  selector,  all  that 
has  been  said,  of  course,  presupposes  not  only  that  the  depart- 
ment has  fallen  into  error,  but  that  it  is  an  error  injurious  to 
his  vested  rights,  for,  "to  enable  one  to  attack  a  patent  from 
the  government,  it  is  not  sufficient  for  him  to  show  that  there 
may  have  been  error  in  adjudging  the  patent  to  the  patentee ; 
he  must  show  that  by  the  law  properly  administered  the  title 
should  have  been  awarded  to  him.  This  does  not  mean  that 
at  the  moment  of  time  the  patent  issued,  it  should  have  been 
awarded  to  him.  The  acts  performed  by  him  may  or  may  not 
have  reached  that  completeness;  but  the  claimant  against  the 
patent  must  so  far  bring  himself  within  the  laws  as  to  entitle 
him,  if  not  obstructed  or  prevented  to  complete  his  claim." 
(10  Bncy.  of  U.  S.  Sup.  Ct.  Repts.,  p.  261.) 

What,  if  any  then,  were  the  rights  which  this  appellant  ac- 
quired by  virtue  of  its  main-line  grant  selection  of  indemnity 
lands  subject  to  selection  ?  The  trial  court  held  that  the  selec- 
tor acquired  no  rights  by  virtue  of  these  facts.  It  is  proper  to 
say  that  the  last  utterances  of  the  supreme  court  of  the  United 
States  upon  the  subject  at  the  time  of  the  trial  of  this  case 
were  those  reported  in  Sjoli  v.  Dreschel,  199  U.  S.  t564,  [50 
L.  Ed.  311,  26  Sup.  Ct.  Rep.  154],  and  the  learned  judge  of 
the  trial  court  based  his  decision  upon  statements  to  be  found 
in  that  case  like  the  following :  "Mere  filing  of  lists  of  selec- 
tions of  indemnity  lands  did  not  have  the  effect  to  exclude 
them  from  occupancy  under  the  pre-emption  or  homestead 
laws  .  .  .  they  remained  open,  as  before,  to  settlement  or 
occupancy  under  the  laws  until  the  selections  were  formally 
approved  by  the  secretary  of  the  interior."  Subsequently, 
however,  and  since  the  submission  of  this  cause,  the  supreme 
court  of  the  United  States  has  declared  this  and  like  expres- 
sions in  the  Sjoli  case  to  be  dicta,  has  denied  them  any  per- 
suasive force  and  has  declared  that  a  due  selection  by  a  rail- 
road company  of  public  lands  free  from  other  claims  and 
within  the  indemnity  limits  of  its  grant  (such  a  selection  as  it 
is  here  found  was  made),  vests  in  the  selector  a  right  to  the 
land  against  all  third  persons  attempting  thereafter  to 
initiate  a  claim  to  the  selected  lands  under  any  of  the  general 
land  laws.  (Weyerhauser  v.  Hoyt,  219  U.  S.  380,  [55  L.  Ed. 
258,  31  Sup.  Ct.  Rep.  300] ;  Campbell  v.  Weyerhauser,  219 
U.  S.  425,  [55  L.  Ed.  279,  31  Sup.  Ct.  Rep.  321] .)  In  the  course 
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of  its  opinions  in  these  eases  the  court  quotes  from  its  own  earlier 
opinion  in  St,  Paul  Ra/ilroad  v.  Winona  Railroad,  112  U.  S. 
720,  [28  L.  Ed.  872,  5  Sup.  Ct.  Rep.  334] :  "  'It  is  no  answer 
to  this  to  say  that  the  secretary  of  the  interior  certified  these 
lands  to  the  state  for  the  use  of  the  appellant.  It  is  manifest 
that  he  did  so  under  a  mistake  of  the  law,  namely,  that  appel- 
lant, having  made  the  earlier  location  of  its  road  throuizh  these 
lands,  became  entitled  to  satisfy  all  its  demands,  either  far 
lieu  lands  or  for  the  extended  grant  of  1864,  out  of  any  odd 
section  within  twenty  miles  of  that  location,  without  regard 
to  its  proximity  to  the  line  of  the  other  road.  We  have  already 
shown  that  such  is  not  the  law,  and  this  erroneous  decision  of 
his  cannot  deprive  the  Winona  Company  of  rights  which  be- 
came vested  by  its  selection  of  those  lands.  {Johnson  v. 
Tovmsley,  13  Wall.  72,  80,  [20  L.  Ed.  485] ;  Gibson  v.  Ch/)\i^ 
teau,  13  Wall.  92,  102,  [20  L.  Ed.  534] ;  Shepley  v.  Cowen,  91 
U.  S.  330,  340,  [23  L.  Ed.  424]  ;  Moore  v.  Robbins,  96  U.  S. 
530,  536,'  "  [24  L.  Ed.  848].)  And  this,  it  may  be  added,  is  in 
conformity  with  the  opinion  of  this  court  upon  a  similar  ques- 
tion, expressed  in  Farnum  v.  Clarke,  148  Cal.  610,  [84  Pac. 
166]. 

It  results,  therefore,  that  while  by  the  selection  thus  duly 
made,  the  appellant  did  not  acquire  a  perfected  title,  it  did 
acquire  vested  equitable  rights  to  title  of  which  it  could  not  be 
deprived  by  the  fraud  or  mistake  of  the  interior  department 
and  to  which  rights  the  courts  will  afford  full  protection  when, 
as  here,  they  are  presented  for  consideration.  The  rejection 
of  the  selection  was  arbitrary  and  unwarranted  and  so  appel- 
lant's equitable  vested  rights  are  superior  to  those  of  any 
claimants  whose  rights  have  been  initiated  subsequent  to  the 
filing  of  the  due  selection.  Were  the  patentee  in  this  case  an 
entryman  wholly  dissociated  from  and  disconnected  with 
plaintiff,  his  title  would  still  be  subject  to  the  superior  equities 
of  the  appellant.  Much  more  must  this  be  true  in  the  case  of 
the  vendee  of  plaintiff  who  has  repudiated  his  contract  by  a 
failure  to  comply  with  its  terms  in  the  matter  of  payments 
{Soiahem  Pacific  R,  R.  Co.  v.  Allen,  112  Cal.  455,  [44  Pac. 
796]),  and  has  secured  his  patent  by  representation  that  he  is 
a  bona  fide  purchaser  from  appellant  and  who  has  done  this  in 
defiance  of  his  written  contract  to  do  no  act  to  hinder,  delay, 
or  impede  the  appellant  from  obtaining  patent 
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It  is  apparent,  therefore,  that  plaintiff's  bill  is  not  lacking 
in  equity.  We  express  no  opinion  upon  the  equitable  con- 
siderations of  minor  consequence, — ^namely,  whether  defend- 
ant should  at  this  date  and  after  his  repudiation  of  the  con- 
tract, be  allowed  to  retain  title  to  the  land  by  a  belated  per- 
formance of  his  contract,  or  whether  or  not  he  should  be 
allowed  compensation  for  his  costs  and  disbursements  in  the 
matter  of  securing  the  patent,  since  these  are  questions  which 
can  properly  only  come  before  us  in  review  of  the  decision 
which  the  trial  court  may  actually  make  upon  these  questions. 

It  should  be  plain,  we  think,  from  the  foregoing  that  the 
order  of  restoration  by  the  secretary  of  the  interior  was  not 
a  final  determination  that  patent  should  not  issue  to  appel- 
lant. The  circumstances  under  which  respondent  secured 
patent  from  the  United  States  are  such  as  under  the  plainest 
principles  of  equity  make  him  an  involuntary  trustee  of  the 
appellant  of  the  title  derived  under  that  patent. 

For  which  reasons  the  judgment  is  reversed  and  the  cause 
remanded. 

Melvin,  J.,  Shaw,  J.,  Lorigan,  J.,  Sloss,  J.,  and  Angellotti, 
J.,  concurred. 


[S.  F.  No.  5428.     In  Bank.— May  29,  1912.] 

RICHARD  BRETT,  Respondent,  v.  S.  H.  FRANK  &  COM- 
PANY (a  Corporation),  Appellant. 

Nmligencb— Stepping  into  Shaft  Hoi^  in  Flooe  or  Building— Con- 
tributory Neougench — Law  op  Case. — The  decision  on  the  former 
appeal  in  this  case,  reported  in  153  Cal.  267,  holding  that  the  plain- 
tiff, an  employee  in  a  tannery,  whose  duties  required  him  to  wheel 
a  truck  past  a  shaft  hole  in  the  floor  of  the  building,  of  the  situation 
and  co)iditions  surrounding  which  he  was  fully  aware,  was  guilty  of 
contributory  negligence  as  matter  of  law,  if,  while  performing  such 
duties,  and  in  a  moment  of  temporary  forgetfulness,  he  stepped  into 
such  hole  and  was  injured,  became  the  law  of  the  case  on  a  subse- 
quent trial,  in  which  the  issues  presented  by  the  pleadings  and  the 
evidence  introduced  were  substantially  the  same  as  on  the  first  trial. 

Id. — Contributory  Negugencb  Precludes  Recovery. — Irrespective  of 
the  doctrino  of  the  law  of  the  case,  the  employee  injured  under  »nch 
circumstances  was  guilty  of  contributory  negligence  precludiog  a 
recovery. 
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Id. — Law  op  the  Cask  Defined. — The  doctrine  of  the  law  of  the  case 
does  not  presuppose  error  in  the  former  opinion;  it  means  simply 
this,  that  the  appellate  court  having  once  decided  the  law,  and  the 
cause  having  gone  back  to  the  lower  court  for  further  proceedings 
in  accordance  with  the  law  as  thus  established,  and  the  parties  and 
the  lower  court  having  acted  in  reliance  upon  that  law,  the  appellate 
court  will  not,  upon  a  second  appeal,  again  enter  into  a  consideration 
of  the  question,  but,  if  the  facts  and  circumstances  are  substantially 
the  same,  will  treat  it  as  settled  law,  regardless  of  its  accuracy. 

APPEALS  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.    Thomas  F.  Graham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Chickering  &  Gregory,  for  Appellant. 

Stafford  &  Stafford,  H.  I.  Stafford,  and  W.  P.  Caubu,  for 
Bespondent. 

SHAW,  J. — ^Defendant  appeals  from  the  judgment  and  also 
from  an  order  denying  its  motion  for  a  new  trial. 

Plaintiff's  action  is  for  damages  alleged  to  have  been  caused 
by  defendant's  negligence.  The  main  defense  is  that  the  in- 
jury to  the  plaintiff  was  due  to  his  own  negligence.  The  cause 
was  before  this  court  upon  a  former  appeal  from  an  order 
granting  a  new  trial.  (See  Brett  v.  Frank  &  Co.,  153  Cal.  267, 
[94  Pac.  1051].)  The  order  was  there  affirmed.  The  present 
appeals  are  from  the  judgment  and  order  resulting  from  the 
second  trial.  It  is  claimed  by  defendant's  counsel  that  the 
judgment  and  order  here  in  question  are  in  direct  conflict  with 
the  law  applicable  to  the  evidence  as  settled  upon  the  previous 
appeal.  They  also  contend  that  the  opinion  upon  the  former 
appeal  accurately  states  the  law  which  should  control  the  de- 
cision, irrespective  of  the  doctrine  of  the  law  of  the  case.  The 
plaintiff  claims  that  after  the  decision  of  the  former  appeal 
the  complaint  was  amended  by  charging  additional  acts  of 
negligence,  not  involved  in  that  appeal,  and,  hence,  that 
neither  the  doctrine  of  the  law  of  the  case,  nor  the  rule  of  law 
laid  down  in  the  former  opinion,  applies  to  the  case  as  it  now 
stands. 

The  manner  of  the  injury  was  as  follows:     The  plaintiff 
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was  employed  by  defendant  as  a  workman  in  a  tannery  carried 
on  by  it  in  a  building  two  or  more  stories  high.  An  elevator 
was  used  in  carrying  the  hides  from  the  rolling  room,  on  the 
first  floor,  to  the  drying  room  on  the  second  floor.  The  drying 
room  was  back  of  the  elevator,  so  that  in  order  to  go  thereto 
from  the  elevator  opening  it  was  necessary  to  go  out  of  the 
elevator,  turn  around  and  pass  by  the  left  side  thereof  and  on 
through  a  door  in  a  partition  wall  running  across  the  building 
behind  the  elevator  shaft.  This  passageway  to  the  left  of  the 
elevator  was  about  nine  feet  wide.  Across  it  there  was  a  rise 
of  some  five  inches  in  the  floor,  made  to  permit  the  operation 
of  a  pulley  on  a  shaft  beneath  the  floor.  To  allow  the  passage 
of  a  truck  over  this  rise,  the  floor  was  made  to  slope  gradually 
off  about  five  feet  each  way.  The  crest  of  this  rise  was  imme- 
diately over  the  shaft  on  which  the  pulley  below  was  fixed 
and  was  on  a  line  which,  if  extended,  would  pass  in  front  of 
the  elevator  entrance  and  about  one  foot  therefrom.  The 
abrupt  edge  of  this  rise  was  parallel  to  and  eighteen  inches 
from  the  side  of  the  elevator.  It  extended  about  six  feet 
farther  to  the  front  than  the  elevator.  To  the  right  of  the 
elevator  entrance,  and  sixteen  inches  away,  there  was  an  open- 
ing in  the  floor,  fifteen  inches  by  twenty- four  inches  in  size, 
through  which  a  belt  was  rapidly  running  from  the  ceiling 
above  downward  through  the  floor.  The  plaintiff,  when  hurt, 
was  propelling  a  truck  loaded  with  hides  from  the  rolling 
room  below  to  the  drying  room  on  the  second  floor.  It  was  a 
four-wheel  truck,  eight  feet  long  and  four  feet  wide  over  all> 
the  two  axles  being  about  five  feet  apart,  and  it  was  moved  by 
means  of  a  handle  or  tongue  fastened  with  a  king-bolt  so  as  to 
be  turned  in  any  direction.  He  had  pulled  the  truck  into  the 
elevator  so  that  on  arriving  at  the  second  floor  it  was  necessary 
to  push  it  off  backward.  To  reach  the  drying  room  he  should 
have  pushed  it  straight  back  beyond  the  rise  in  the  floor  and 
then  forward  over  the  rise  past  the  elevator  into  the  drying 
room.  In  pushing  it  out  of  the  elevator  it  swerved  to  one  side 
so  that  the  rear  wheel  ran  against  the  abrupt  edge  of  the  rise, 
thus  making  it  necessary  to  pull  it  forward  a  little  to  give  it 
a  new  direction  and  back  it  again  beyond  the  rise.  In  doing 
this  he  did  not  step  back  into  the  elevator,  because  he  feared 
that  some  one  below  or  above  might  start  it.  He  therefore 
stepped  back  on  the  floor  toward  the  right  hand  side  of  the 
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elevator,  and,  failing  to  observe  the  belt  hole,  he  stepped  into 
it,  his  leg  was  drawn  in  by  the  belt  and  broken,  and  the  skin 
and  flesh  burned  by  the  friction  of  the  running  belt.  He  had 
been  in  that  work  for  seven  weeks  and  was  familiar  with  the 
belt  hole,  the  rise  in  the  floor,  the  elevator,  the  manner  of 
doing  the  work,  and  the  entire  situation  and  conditions. 

The  original  complaint  is  not  in  the  record.  According  to 
the  opinion  of  this  court  on  the  former  appeal,  to  which  we 
may  look,  the  negligence  therein  charged  consisted  only  of 
maintaining  the  belt  hole  aforesaid  with  no  guard  around  it  to 
prevent  a  person  from  stepping  into  it.  The  answer  set  up 
as  a  defense  that  the  plaintiff's  own  negligence  contributed  to 
or  caused  the  injury.  The  amendment  to  the  complaint  after 
the  former  appeal  and  prior  to  the  last  trial  consisted  in 
adding  the  allegations  that  the  elevator  shaft  was  carelessly 
left  unguarded  and  that  said  shaft  and  said  belt  hole  were 
carelessly  placed  in  close  proximity  to  each  other.  These  con- 
ditions it  is  claimed,  both  contributed  to  the  injury  and  re- 
lieved the  plaintiff  from  the  charge  of  negligence  in  failing  to 
remember  or  observe  the  belt  hole,  which  he  well  knew  existed 
and  could  easily  have  seen. 

We  do  not  think  these  additional  allegations  materially 
changed  the  issue.  The  additional  facts  were  all  involved  in 
the  issue  presented  on  the  first  trial,  and  they  were  all  shown 
by  the  evidence,  and,  so  far  as  they  are  material,  they  were  all 
considered  by  this  court  in  the  former  opinion.  It  is  true  that 
the  question  decided  upon  the  former  appeal  was  that  the 
court,  at  the  close  of  the  first  trial,  should  have  granted  a  non- 
suit. But  the  defendant,  in  the  answer  to  the  original  com- 
plaint, had  pleaded  contributory  negligence  as  a  defense.  This 
made  it  necessary  to  grant  a  nonsuit  if  the  evidence  given  for 
the  plaintiff  showed  as  matter  of  law  that  the  plaintiff's  own 
negligence  proximately  .contributed  to  his  injury.  The  facts 
above  related  were  all  sho\^Ti  by  the  evidence  there  given  on 
behalf  of  the  plaintiff.  The  evidence  on  the  present  trial  did 
not  materially  change  the  facts  in  any  respect.  Upon  the 
former  appeal  the  court  decided  that  contributory  negligence 
was  shown  as  matter  of  law,  and  that  the  court  upon  that  tria? 
should  have  granted  the  nonsuit.  The  proximity  of  the  hole 
and  the  shaft  to  each  other  were  shown  upon  the  former  trial 
and  referred  to  in  the  opinion  upon  the  former  appeal.    They 
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were  there  stated  to  be  only  nine  inches  apart,  instead  of  six- 
teen inches  apart  as  here  appears.  Their  proximity  was  one 
of  the  conditions  considered  upon  the  former  appeal  in  de- 
termining the  question  of  the  plaintiff's  negligence.  The  un- 
guarded condition  of  the  elevator  shaft  was  immaterial.  It 
could  not  have  contributed  to  the  plaintiffs  confusion  at  the 
time  and  he  does  not  say  that  it  did.  His  fear  that  some  one 
might  start  the  elevator  prevented  him  from  stepping  back 
into  it.  If  it  had  been  guarded,  the  guard  would  have  pre- 
vented him.  Either  hindrance  would  have  made  him  move  in 
some  other  direction,  as  it  appears  that  he  did.  The  decision 
rested  upon  substantially  the  same  facts  that  are  presented 
by  the  pleadings  and  the  evidence  upon  the  second  trial.  The 
law  of  the  case  should  have  controlled. 

We  desire  to  say,  however,  that  it  is  not  necessary  to  resort 
to  the  doctrine  of  the  law  of  the  case.  It  has  been  sometimes 
said  that  the  doctrine  of  the  law  of  the  case  is  invoked 
only  when  the  former  decision  as  to  the  law  is  erroneous; 
that  its  application  presupposes  a  previous  error  by  which 
the  court  is  bound.  It  does,  indeed,  go  that  far,  if  it 
becomes  necessary  to  do  so.  But  the  last  decision  would 
be  the  same  in  a  case  where  the  first  decision  was  not 
erroneous.  The  doctrine  means  simply  this:  that  the  court 
having  once  decided  the  law,  and  the  cause  having  gone 
back  to  the  lower  court  for  further  proceedings  in  ac- 
cordance with  the  law  as  thus  established,  and  the  parties 
and  the  lower  court  having  acted  in  reliance  upon  that  law, 
this  court  will  not,  upon  a  second  appeal,  again  enter  into  a 
consideration  of  the  question,  but,  if  the  facts  and  circum- 
stances are  substantially  the  same,  will  treat  it  as  settled  law, 
regardless  of  its  accuracy.  (See  Allen  v.  Prycmt,  155  €al. 
258,  [100  Pac.  704].)  In  the  present  case  we  are  entirely 
satisfied  with  the  law  laid  down  on  the  former  appeal.  The 
subject  is  there  fully  and  carefully  considered  and  it  is  not 
necessary  here  to  repeat  the  argument.  We  refer  to  the 
opinion  in  that  case  for  a  further  statement  of  the  reasons 
which  led  to  the  conclusion  that  there  was  contributory  negli- 
gence on  the  part  of  the  plaintiff.  (See,  also,  Ergo  v.  Merced 
etc,  Co,,  161  Cal.  334,  [119  Pac.  101].)  The  g^eral  verdict 
and  the  answers  of  the  jury  to  the  special  interrogatories  to 
the  effect  that  there  was  no  contributory  negligence  of  plain- 
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tiff  were  contrary  to  the  evidence.    The  motion  for  a  new  trial 
should  have  been  granted. 
The  judgment  and  order  are  reversed. 

Sloss,  J.,  Lorigan,  J.,  Melvin,  J.,  and  Ilenshaw,  J.,  con- 
curred. 

ANGELLOTTI,  J.,  concurring. — I  concur  in  the  judgment 
on  the  first  ground  stated  in  the  opinion,  viz. :  the  law  of  the 
case. 

Rehearing  denied. 


[L.  A.  No.  2902.    Department  One.— May  31,  1912.] 

WALTER  G.  REESE  COMPANY,  INC.,  Appellant  v. 
LOUISE  C.  HOUSE,  formerly  Louise  C.  Wirth  et  al.. 
Respondents. 

Vendor  and  Vendee — Optional  Contract  With  Agent  for  Sale  of 
Land. — An  agreement  between  the  owner  of  real  property  and  a 
broker,  providing,  in  the  first  place,  for  the  employment  of  the  broker 
for  a  stated  period  as  the  owner's  agent  to  sell  the  property  on 
commission  at  a  fixed  price,  and  further  providing  that  the  broker 
should  have  the  option,  running  concurrently  with  the  agency,  and 
thereafter  until  notice  of  withdrawal  in  writing  should  be  given,  of 
purchasing  the  property  at  a  certain  price,  is  valid. 

Id. — Specific  Performance  of  Contract — Adequacy  of  Consideration 
FOR  Option  Immaterial — Contract  Becomes  Binding  upon  Ac- 
ceptance.— ^In  an  action  by  the  broker  to  specifically  enforce  the 
agreement  for  sale,  the  adequacy  of  the  consideration  for  the  option, 
as  distinguished  from  the  consideration  for  the  conveyance  of  the 
4and,  is  immaterial.  By  the  acceptance  of  the  option,  a  contract  of 
purchase,  binding  the  owner  or  her  successors  to  sell  and  the  vendee 
to  buy,  became  complete. 

Id. — Absence  of  Consideration  for  Option. — Even  if  an  option  be 
given  without  any  consideration,  a  binding  agreement  of  purchase 
and  sale  results  from  an  acceptance  of  the  option  during  its  life. 

Id. — ^Effect  of  Consideration  for  Optional  Agreement. — The  only 
importance  of  a  consideration  as  bearing  upon  an  agreement  giving 
an  option,  is  that  where  there  is  a  consideration,  the  option  cannot 
be  withdrawn  during  the  time  agreed  upon  for  its  duration,  while, 
if  there  be'  no  consideration,  the  party  who  has  given  the  option  may 
revoke  it  at  any  time  before  acceptance;  even  though  the  time  limited 
has  not  expired. 
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Id. — Fairness  and  Adequacy  op  Consideeation — Suppicient  Aver- 
ment.— A  complaint  in  an  action  to  epecifically  enforce  a  contract 
for  the  sale  of  land  sufficiently  alleges  the  fairness  and  adequacy 
of  the  consideration  by  an  averment  that  the  purchase  price  men- 
tioned in  the  contract  is  and  at  all  times  since  the  execution  of  the 
contract  has  been  a  fair  and  reasonable  value  of  the  land. 

Id. — Offer  op  Performance — Place  for  Making — Evasion  by  Vendor. 
— An  offer  of  performance  by  the  vendee  under  a  contract  for  the 
sale  of  land  may  be  made  at  the  residence  or  place  of  business  of 
the  vendor,  under  section  1489  of  the  Civil  Code,  when  the  vendor 
evades  the  vendee. 

Id. — Conveyance  by  Vendor — Acceptance  and  Demand  op  Convbt- 
ANCE. — Where  pending  the  life  of  an  option  for  the  purchase  of 
land  the  party  giving  it  conveys  the  property  by  deed  of  gift  to 
others,  the  latter  become  the  persons  to  whom  notice  of  acceptance 
of  the  option  could  properly  be  given  and  of  whom  demand  for 
conveyance  could  properly  be  made. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kem 
County.    J.  W.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Alfred  Siemon,  for  Appellant. 

C.  C.  Hamilton,  for  Respondciits. 

SLOSS,  J. — Demurrers  to  plaintiff's  third  amended  com- 
plaint and  to  its  supplemental  complaint  were  sustained  with- 
out leave  to  amend,  and  judgment  of  dismissal  entered.  Prom 
this  judgment  the  plaintiff  appeals. 

The  plaintiff  makes  no  point  on  the  ruling  with  respect  to 
the  supplemental  complaint.  The  only  question  is  whether  the 
demurrer  to  the  third  amended  complaint  should  have  been 
sustained. 

After  setting  forth  the  corporate  character  of  the  plaintiff, 
the  complaint  in  question  alleges  that  on  or  about  the  sixteenth 
day  of  June,  1910,  Elizabeth  Wirth  was  the  owner  and  in  pos- 
session of  three  lots  and  of  an  undivided  one-half  interest  in 
two  other  lots  in  the  city  of  Bakersfield.  On  said  day  said 
Elizabeth  Wirth,  in  consideration  of  one  dollar  paid  to  her  by 
plaintiff,  and  of  other  good  and  sufficient  considerations,  made, 
executed,  and  delivered  to  plaintiff  an  option  to  purchase  said 
property,  which  option  was  in  the  following  words : — 
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"Bakeesfield,  Caufornia, 
"Walter  G.  Reese  Co.,  Inc. 

"If  Walter  G.  Reese  Co.,  sells  said  property  described  hereon 
(of  which  I  am  owner)  or  if  it  sends  me  a  party  who  buys  or 
exchanges  for  said  property,  I  hereby  agree  to  pay  said  Walter 
G.  Reese  Co.  for  its  services  a  commission  of  5  per  cent  of  sale 
price.    Date  6/16/10. 

"In  consijderation  of  $1.00  receipt  of  which  is  hereby 
acknowledged,  I  hereby  grant  Walter  G.  Reese  Co.,  the  ex- 
clusive agency  of  property  described  hereon  for  15  days  or 
one-half  month  from  this  date,  and  thereafter  until  written 
withdrawal,  and  agree  to  deliver  said  premises  at  price  at 
which  I  have  listed  same  hereon,  less  the  above  mentioned  com- 
mission ;  or  optional  with  said  Walter  G.  Reese  Co.,  to  pay  me 
a  net  price  of  $2400.00  on  same  terms  named  hereon.  I  agree 
and  will  furnish  certificate  of  title  and  other  necessary  papers 
to  establish  clear  and  satisfactory  title. 

"(signed)     Elizabeth  Wirth." 

Endorsed  on  said  agreement  was  a  description  of  the  prop- 
erty and  the  figures :  "$2500.00."  It  is  alleged  that  no  written 
or  other  withdrawal  of  said  option  has  been  made  and  the 
same  has  at  all  times  since  its  execution  been  and  now  is  in 
full  force  and  effect;  that  the  sum  of  twenty-four  hundred 
dollars  mentioned  therein  "was  and  is  and  at  all  times  since  the 
execution  thereof  has  been  a  fair  and  reasonable  value  of  said 
property  described  therein,  and  that  said  optional  agreement 
was  and  is  fair  and  reasonable  in  all  its  parts,  and  that  said 
sum  $2400.00  is  now  and  at  all  times  since  the  execution  of 
said  agreement  has  been  an  adequate  price  for  the  said  prop- 
erty." On  or  about  the  twenty-first  day  of  June,  1910,  while 
plaintiff's  option  was  in  force  and  effect  and  before  any  with- 
drawal or  revocation  thereof,  and  without  the  knowledge  or 
consent  of  the  plaintiff,  said  Elizabeth  Wirth  executed  and 
delivered  certain  deeds  of  gift,  whereby  she  attempted  to 
convey  the  said  property  to  the  defendants  (her  children), 
that  said  deeds  were  without  consideration  and  were  made  at 
the  fraudulent  instigation  of  defendants,  with  the  intent  to 
avoid  and  defeat  plaintiff's  rights  under  said  contract  or 
option.  At  the  time  of  the  execution  and  delivery  of  said 
deeds  and  prior  thereto,  the  defendants  had  actual  knowledge 
of  the  fact  that  plaintiflf  held  an  option  to  purchase  said  lands, 
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and  each  of  said  defendants  knew  all  the  terms  and  conditions 
of  said  option. 

On  June  30,  1910,  and  before  the  plaintiff  had  any  knowl- 
edge of  the  execution  and  delivery  of  said  deeds,  plaintiff's 
agent,  at  the  instance  and  request  of  the  plaintiff,  went  to  the 
home  of  said  Elizabeth  Wirth  to  give  her  notice  of  the  exercise 
of  said  option  and  to  pay  for  the  said  property;  that  at  such 
time  the  defendants,  who  were  present,  refused  to  allow  said 
agent  to  interview  Elizabeth  Wirth,  and  thereupon  said  agent 
stated  to  defendants  that  he  had  an  option  to  purchase  the 
property,  and  desired  to  see  said  Elizabeth  Wirth  and  to  pay 
her  therefor,  and  to  receive  a  deed  for  the  said  property.  The 
defendants  refused  to  allow  said  agent  to  see  Elizabeth  Wirth. 
The  plaintiff,  it  is  alleged,  "insisted  on  seeing  said  Elizabeth 
Wirth;  and  then  and  there  stated  to  the  defendants  that  it 
offered  to  purchase  said  land  and  exercised  its  option  thereto 
and  offered  to  pay  the  purchase  price  thereof."  Thereafter, 
on  the  first  day  of  July,  1910,  and  before  any  written  or  other 
withdrawal  of  said  option,  and  while  plaintiff  was  still  igno- 
rant of  the  execution  and  delivery  of  said  deeds  to  the  defend- 
ants, the  plaintiff  notified  Elizabeth  Wirth  in  writing  that  it 
accepted  said  option  and  agreed  to  buy  said  property  at  the 
sum  mentioned,  and  offered  to  pay  said  Elizabeth  Wirth  the 
purchase  price  of  said  property.  Said  written  acceptance  and 
offer  were  sent  to  Elizabeth  Wirth  by  mail,  duly  registered 
and  prepaid,  addressed  to  her  at  her  home  in  the  city  of 
Bakersfield.  The  defendants  refused  to  receive  said  mail, 
their  said  refusal  being  made  for  the  purpose  of  preventing 
plaintiff  from  giving  notice  of  the  exercise  of  said  option. 
Since  the  first  day  of  July,  1910,  Elizabeth  Wirth  departed 
this  life.  She  was,  at  the  time  of  her  death,  insolvent  and  left 
no  legal  estate.  No  administrator  has  been  appointed  and 
there  is  no  personal  representative.  The  plaintiff  is  ready, 
willing,  and  able  to  pay  the  defendants  the  sum  of  twenty-four 
hundred  dollars  for  the  property  and  offers  to  pay  the  same , 
into  court  to  be  paid  to  the  defendants  on  the  execution  and 
delivery  of  deeds  to  said  property  and  certificate  of  title,  ac- 
cording to  the  said  option.  The  said  defendants  and  each  of 
them  have  refused,  neglected,  and  failed  to  convey  said  prop- 
erty to  the  plaintiff,  or  to  perform  any  of  the  terms  of  said 
agreement. 
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The  prayer  is  for  judgment  that  the  agreements  so  made  by 
the  plaintiflf  and  Elizabeth  Wirth  be  specifically  performed, 
and  that  the  defendants  be  required  to  convey  said  premises 
to  the  plaintiff  and  execute  a  good  and  sufficient  deed  therefor 
on  payment  by  the  plaintiff  of  the  purchase  price. 

The  demurrer  specified  two  grounds:  1.  That  the  third 
amended  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action ;  2.  That  the  complaint  was  uncertain  in  that 
it  did  not  show  that  there  was  a  valuable  and  sufficient  con- 
sideration for  said  supposed  option,  or  that  said  alleged  pur- 
chase price  was  or  is  adequate,  and  that  the  complaint  was  un- 
certain, further  in  that  it  did  not  clearly  show  that  a  valid 
tender  of  the  alleged  purchase  price  or  offer  of  performance 
had  been  made. 

We  think  these  specifications  were  without  merit  and  that 
the  demurrer  should  have  been  overruled. 

The  agreement  between  the  plaintiff  and  Mrs.  Wirth  was 
inartificially  drawn,  but  its  meaning  and  intent  are  sufficiently 
clear.  The  agreement  provided  in  the  first  place  for  the  em- 
ployment of  plaintiff  as  agent  to  sell  the  property  for  the  sum 
of  twenty-five  hundred  dollars,  of  which  the  plaintiff  was  to 
receive,  in  case  of  sale,  a  commission  of  five  per  cent.  There 
was  a  further  agreement  that  the  plaintiff  should  have  the 
option,  running  concurrently  with  the  agency,  to  purchase  the 
property  at  and  for  the  price  of  twenty-four  hundred  dollars. 
The  option  was  to  last  as  long  as  the  agency,  that  is  to  say,  for 
fifteen  days,  and  thereafter  until  notice  of  withdrawal  in 
writing  should  be  given.  That  such  an  agreement  is  valid  is 
not  to  be  questioned. 

The  first  point  urged  by  the  respondent  in  support  of  its 
demurrer  is  that  there  is  no  allegation  that  the  consideration 
for  the  option,  as  distinguished  from  the  consideration  for  the 
conveyance  of  the  land  itself,  was  adequate.  The  adequacy  of 
the  consideration  for  the  option  is  not  a  material  question 
here.  By  the  acceptance  of  the  option  (assuming  that  it  was 
duly  accepted,  a  point  to  which  we  shall  refer  later),  a  con- 
tract of  purchase,  binding  Mrs.  Wirth,  or  her  successors,  to  sell 
and  the  plaintiff  to  buy,  became  complete.  It  is  this  contract 
which  the  plaintiff  is  seeking  to  enforce,  not  the  agreement 
for  an  option,  which  was  immediately  executed.  Even  if  an 
option  be  given  without  any  consideration,  a  binding  agree- 
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ment  of  purchase  and  sale  results  from  an  acceptance  of  the 
option  during  its  life.  The  only  importance  of  a  consideration 
as  bearing  upon  an  agreement  giving  an  option,  is  that  where 
there  is  a  consideration,  the  option  cannot  be  withdra^vn  dur- 
ing the  time  agreed  upon  for  its  duration,  while,  if  there  be 
no  consideration,  the  party  who  has  given  the  option  may 
revoke  it  at  any  time  before  acceptance,  even  though  the  time 
limited  has  not  expired.  In  the  absence  of  a  consideration,  the 
option  is  nothing  more  than  an  offer  to  sell.  But  such  offer, 
duly  accepted,  constitutes  a  contract  binding  upon  both  parties 
and  enforceable  by  either.  These  matters  are  more  fully  dis- 
cussed in  Smith  v.  Bcmgham,  156  Cal.  359,  [28  L.  R.  A.  (N.  S.) 
522,  104  Pac.  689],  and  the  decision  in  that  case  fully  answers 
the  points  made  with  respect  to  the  consideration  for  the 
option. 

Viewing  the  action,  then,  as  one  to  enforce  a  binding  agree- 
ment for  the  purchase  and  sale  of  the  land  at  the  price  of 
twenty-four  hundred  dollars,  there  is  no  foundation  for  the 
claim  that  the  complaint  does  not  sufficiently  show  an  adequate 
consideration.  It  is,  of  course,  established  by  a  long  line  of 
cases,  that  in  a  case  to  compel  the  specific  performance  of  a 
contract,  it  must  be  made  to  appear  by  affirmative  allegation 
that  the  consideration  was  fair  and  adequate.  (Morrill  v. 
Everson,  11  Cal.  116,  [19  Pac.  190] ;  Prince  v.  Lamh,  128  Cal. 
129,  [60  Pac.  689] ;  Stiles  v.  Cain,  134  Cal.  171,  [66  Pac.  231] ; 
V^hite  V.  8<kge,  149  Cal.  613,  [87  Pac.  193].)  It  is  not  enough 
to  merely  state  the  legal  conclusion  of  such  adequacy.  Facts 
supporting  the  conclusion  must  be  pleaded.  But  such  facts 
are  sufficiently  alleged  in  the  complaint  before  us,  in  which, 
as  we  have  seen,  there  is  a  specific  averment  to  the  effect  that 
the  sum  of  twenty-four  hundred  dollars,  mentioned  in  the 
option,  is  and  at  all  times  since  the  execution  of  the  agreement 
has  been  a  fair  and  reasonable  value  of  said  property.  {Brown 
V.  Town  of  Seba^topol,  153  Cal.  704,  [19  L.  R.  A.  (N.  S.)  178, 
96  Pac.  363].)  An  allegation  that  property  is  reasonably 
worth  a  certain  sum  is  an  averment  of  a  fact,  and  where  such 
sum  appears  to  be  no  greater  than  the  price  agreed  upon  for 
the  sale,  the  plaintiff  has  fully  complied  with  his  obligation  to 
show  by  averment  of  appropriate  facts  that  the  consideration 
for  the  contract  sought  to  be  specifically  enforced  is  adequate. 
(See  White  v.  Sage,  149  Cal.  613,  [87  Pac.  193].) 
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We  think  the  facts  alleged  in  the  complaint  were  sufficient 
to  show  an  acceptance  of  the  option  by  plaintiff  and  a  tender 
of  performance  on  its  part.  Under  section  1489  of  the  Civil 
Code  an  offer  of  performance  may  be  made  at  the  residence  or 
place  of  business  of  the  creditor,  if  such  creditor  evades  the 
debtor.  While  it  is  not  averred  in  so  many  words  that  Mrs. 
Wirth  evaded  the  plaintiff,  still  the  facts  set  out  are  such  as  to 
compel  the  inference  of  such  evasion.  In  Stein  v.  Lcemoin, 
161  Cal.  502,  [119  Pac.  663],  we  held,  under  a  state  of  facts 
very  similar  to  those  here  presented,  that  there  had  been  a 
sufficient  tender.  But  apart  from  all  this,  it  is  alleged  that 
during  the  life  of  the  option  and  before  the  plaintiff  had  exer- 
cised it,  the  property  had  been  transferred  by  Mrs.  Wirth  to 
the  defendants,  who  took  with  notice  of  the  plaintiff's  rights. 
By  so  taking,  they  became  bound  to  carry  out  the  obligation 
of  the  contract.  They  were,  accordingly,  the  persons  to  whom 
notice  of  acceptance  could  properly  be  given  and  of  whom 
demand  for  conveyance  could  properly  be  made.  The  com- 
plaint shows  that  plaintiff's  agent  stated  to  the  defendants 
that  the  plaintiff  "offered  to  purchase  said  land  and  exercised 
its  option  thereto  and  offered  to  pay  the  purchase  price 
thereof."  This  was  a  sufficient  acceptance  of  the  option  and 
offer  of  payment  to  entitle  the  plaintiff  to  enforce  the  agree- 
ment against  the  defendants,  even  if  it  could  be  held  that  there 
was  no  sufficient  notice  and  tender  to  Mrs.  Wirth. 

The  judgment  is  reversed  with  directions  to  the  trial  court 
to  overrule  the  demurrer  with  leave  to  defendants  to  answer 
the  third  amended  complaint. 

Shaw,  J.,  and  Angellotti,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[L.  A.  No.  2914.    Department  One. — June  3,  1912.] 

A.  T.  JERGINS,  Appellant,  v.  SAMUEL  SCHENCK  et  al., 

Respondents. 

Practice — Setting  Aside  Default — Discretion  of  Trial  Court — Re- 
view ON  Appeal. — An  application  to  be  relieved  from  a  default 
under  section  473  of  the  Code  of  Civil  Procedure  is  addressed  to  the 
Bound  discretion  of  the  trial  court,  and  the  action  of  that  court  will 
not  be  set  aside  on  appeal  unless  an  abuse  of  discretion  clearly 
appears.  Any  doubt  that  may  exist  should  be  resolved  in  favor  of 
the  application,  to  the  end  of  securing  a  trial  upon  the  merits.  The 
appellate  court  will,  therefore,  be  less  inclined  to  reverse  an  order 
granting,  than  one  refusing,  &n  application  to  open  a  default. 

Id. — Inadvertence — Ignorance  of  Pact  That  Demurrer  Had  Been 
Overruled. — In  the  present  case,  the  court  did  not  abuse  its  dis- 
cretion in  setting  aside  a  default  entered  upon  the  defendants'  failure 
to  answer  after  the  overruling  of  their  demurrer  to  the  complaint, 
where  the  moving  affidavits  show  that  the  defendants  at  all  times 
desired  and  intended  to  contest  .the  action,  and  that  their  attorney 
was  ignorant  of  the  fact  that  the  demurrer  had  been  overruled,  and 
that  his  ignorance  in  this  respect  was  due  partly  to  his  reliance  upon 
an  unobserved  custom  of  the  clerk  of  the  court  to  notify  counsel  of 
orders  made  on  demurrers,  and  partly  to  his  reliance  upon  his  own 
clerk  who,  by  reason  of  inexperience  and  a  not  unpardonable  inad- 
vertence, had  failed  to  ascertain  and  to  note  the  true  status  of  the 
case. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  vacating  a  default  and  a  judgment  entered 
thereon.    W.  R.  Hervey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hunsaker  &  Britt,  for  Appellant. 

Paul  W.  Schenck,  and  Frederick  Gros,  for  Respondents. 

SLOSS,  J. — The  plaintiff  took  jud^rment  by  default  upon 
the  failure  of  the  defendants  to  answer  within  the  time  allowed 
after  the  overruling  of  their  demurrer  to  the  second  amended 
and  supplemental  complaints.  The  defendants  moved  to 
vacate  the  default  and  judgment  on  the  ground  of  excusable 


Digitized  by 


Google 


748  Jergins  V,  Schenck.  '    [162  Cal. 

neglect,  and  their  motion  was  granted.    From  the  order  grant- 
ing this  relief  the  plaintiff  appeals. 

The  showing  made  by  the  defendants  in  support  of  their 
motion  was  not  contradicted  by  any  evidence  on  the  part  of 
the  plaintiff.  The  only  question  is  whether  the  facts  set  forth 
in  the  affidavits  offered  by  the  defendants  were  sufficient  to 
authorize  the  court  to  find  that  the  failure  to  answer  had  been 
the  result  of  a  neglect  that  was  excusable. 

The  law  governing  this  class  of  cases  is  so  well  settled,  and 
has  been  so  often  declared  in  the  decisions  of  this  court,  that 
we  may  dispense  with  the  citation  of  authority.  An  applica- 
tion to  be  relieved  from  a  default  under  section  473  of  the 
Code  of  Civil  Procedure  is  addressed  to  the  sound  discretion 
of  the  trial  court,  and  the  action  of  that  court  will  not  be  set 
aside  on  appeal  unless  an  abuse  of  discretion  clearly  appears. 
Any  doubt  that  may  exist  should  be  resolved  in  favor  of  the 
application,  to  the  end  of  securing  a  trial  upon  the  merits. 
The  appellate  court  will,  therefore,  be  less  inclined  to  reverse 
an  order  granting,  than  one  refusing,  an  application  to  open  a 
default.  Indeed,  the  cases  in  which  this  court  has  held  that 
such  relief  was  improperly  granted  are  very  rare,  while  in  a 
number  of  instances  an  order  refusing  to  open  the  default 
has  been  reversed. 

Applying  these  principles,  we  entertain  no  doubt  whatever 
that  the  court  below  did  not  abuse  its  discretion  in  granting 
the  application  in  this  case.  The  affidavits  filed  justified  the 
conclusions  that  the  defendants  at  all  times  desired  and  in- 
tended to  contest  the  suit ;  that  the  attorney  in  charge  of  the 
defense  had  reasons  not  entirely  without  basis  for  believing 
that  the  demurrer  would  not  be  acted  upon  as  soon  as  it  in  fact 
was ;  that  he  was  not  aware  that  the  demurrer  had  been  over- 
ruled until  after  the  default  had  been  entered,  and  that  his 
ignorance  in  this  respect  was  due  in  part  to  his  reliance  upon 
a  custom  of  the  clerk  of  the  court  to  notify  counsel  of  orders 
overruling  or  sustaining  demurrers  (a  custom  which  was  not 
followed  in  this  instance)  and  in  part  to  reliance  upon  his 
own  clerk  who,  by  reason  of  inexperience  and  a  not  unpardon- 
able inadvertence,  had  failed  to  ascertain  and  to  note  the  true 
statiLS  of  the  case.  It  would  be  useless  "to  enter  into  a  recital 
of  all  the  details  concerning  these  matters.  It  is  enough  to 
say  that  the  neglect  of  defendants'  representatives  was  not  so 
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obviously  without  excuse  as  to  warrant  this  court  in  overturn- 
ing the  order  permitting  an  answer  and  a  trial  upon  the 
merits. 

The  order  is  affirmed. 

Shaw,  J.,  and  Angellotti,  J.,  concurred. 


[Sac.  No.  2877.    Department  One.— June  4,  1912.] 

C.  L.  McCOMBER,  Respondent,  v.  J.  M.  KELLERMAN, 

Appellant. 

District  Couet  op  Appeal — Jurisdiction — Breach  op  Covenants  in 
Oil  Lease  fob  Payment  op  Bent. — A.n  action  to  recover  a  money 
judgment  in  a  sum  less  than  two  thousand  dollars,  alleged  to  be  due 
upon  certain  covenants  for  the  payment  of  rent  contained  in  an  oi) 
lease,  is  within  the  appellate  jurisdiction  of  the  district  court  of 
appeal. 

Lease  op  Oil  Lands — Construction  op  Covenants  poe  Rent  in  Event 
op  Non-peosecution  op  Work. — Under  a  lease  of  oil  lands,  whereby 
the  lessor  granted  to  the  lessee  the  exclusive'  right  to  enter  upon  the 
lands  and  drill  wells  thereon  for  the  extraction  and  removal  of  oil, 
paying  therefor  a  specified  royalty  to  the  lessor,  and  the  lessee 
agreed  to  commence  drilling  within  ninety  days  and  thereafter  to 
prosecute  such  work  with  reasonable  diligence  continuously  to  success 
or  abandonment,  a  further  provision,  that  in  the  event  the  lessee 
fails  to  commence  such  work  within  that  period,  he  shall  pay  the 
lessor  specified  monthly  sums  for  a  determined  period  until  the 
drilling  is  commenced,  when,  if  the  drilling  shall  not  have  then 
been  commenced,  the  lease  should  be  forfeited,  should  be  construed 
as  fixing  the  price,  in  the  nature  of  rental,  which  the  lessee  was  to 
pay  for  the  privilege  of  preserving  and  continuing  his  unexercised 
right  to  begin  the  work,  and  not  as  an  attempt  to  fix  a  penalty  or 
liquidated  damages. 

Id. — Liquidated  Damages — Exteeice  Dippiculty  in  Fixing  Damages. — 
The  provision  for  such  monthly  payments,  even  if  the  same  were 
considered  as  liquidated  damages,  is  valid  and  enforceable,  by  reason 
of  the  nature  of  the  case  and  the  extreme  difficulty  of  fixing  dam- 
ages arising  from  the  breach  of  such  contract. 

Id. — Provision  poe  Suspension  op  Work  op  Drilling  upon  Fall  in 
Price  op  Oil. — Where  such  lease  unconditionally  required  the  lessee 
to  place  a  derrick  and  drilling  outfit  on  the  land  and  to  begin  drilling 
on  or  before  ninety  days  from  the  date  of  the  lease,  or  to  pay  the 
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monthly  rental  afterward  as  provided,  subsequent  provisions  therein, 
obligating  him  to  ''drill,  operate,  and  pump"  the  wells  as  long  as 
the  price  of  oil  remained  above  seventy-five  cents  per  barrel,  and  to 
pump  the  wells  until  the  price  fell  below  sixty  cents  per  barrel,  and 
authorizing  him  to  "suspend"  drilling  operations  until  the  price 
reached  seventy-five  cents  per  barrel,  did  not  confer  upon  him  the 
right  to  refrain  from  commencing  drilling  operations  until  the  price 
of  oil  reached  the  price  specified. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Charles  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Jones  &  Weller,  for  Appellant. 

John  W.  Kemp,  John  S.  Mitchell,  and  Kemp,  Mitchell  & 
Silberberg,  for  Respondent. 

SHAW,  J. — The  appeal  is  from  the  judgment  and  from  an 
order  denying  the  defendant's  motion  for  a  new  trial. 

The  complaint  states  a  cause  of  action  to  recover  the  sum  of 
eighteen  hundred  and  fifty  dollars  alleged  to  be  due  upon 
certain  covenants  for  the  payment  of  rent  contained  in  a  so- 
called  oil  lease.  The  appeal  was  taken  to  the  district  court  of 
appeal  for  the  second  district.  That  court,  conceiving  it  to  be 
a  case  not  within  its  jurisdiction  under  the  constitution,  made 
an  order,  as  provided  by  the  rules  of  this  court,  transferring 
the  case  to  this  court  because  of  the  fact  that  the  appeal  was 
supposed  to  be  taken  to  the  wrong  court.  In  this  the  district 
court  appears  to  have  erred.  The  complaint  is  a  simple  action 
for  a  money  judgment  amounting  to  less  than  two  thousand 
dollars  and,  under  the  constitution,  the  appellate  jurisdiction 
is  in  the  district  court  of  appeal.  To  set  at  rest  all  question 
concerning  jurisdiction,  we  make  a  formal  order  transferring 
the  cause  from  the  district  court  of  appeal  to  the  supreme 
court. 

The  action  is  based  upon  a  certain  agreement  executed  be- 
tween the  plaintiff  and  defendant  on  June  20,  1908.  By  this 
agreement  the  plaintiff  granted  to  the  defendant  the  exclusive 
right  to  enter  upon  the  land  and  drill  wells  thereon  for  the 
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extraction  of  oil  and  remove  the  oil  so  extracted,  paying  there- 
for a  certain  specified  royalty  to  the  plaintiflP.  The  defendant 
therein  agreed  that  he  would  place  a  derrick  and  drilling 
outfit  on  the  land  and  commence  drilling  on  or  before  ninety 
days  from  the  date  of  the  lease,  and  would  thereafter  prosecute 
the  work  of  drilling  said  well  with  reasonable  diligence  con- 
tinuously to  success  or  abandonment.  The  lease  then  pro- 
ceeded with  the  following  clause : — 

"It  is  understood  and  agreed,  however,  that  in  the  event  of 
the  failure  of  the  party  of  the  second  part  to  place  a  derrick 
and  drilling  rig  upon  the  above  described  premises  and  com- 
mence drilling  within  the  said  ninety  days  and  prosecute  said 
drilling  continuously  and  in  good  faith,  as  aforesaid,  said 
second  party  agrees  to  pay  to  said  first  party,  until  drilling  is 
so  commenced  and  diligently  prosecuted  as  aforesaid,  the  fol- 
lowing amounts,  viz. :  For  the  first  two  months  after  the  ex- 
piration of  said  period  of  ninety  days,  the  sum  of  one  hundred 
and  fifty  ($150.00)  dollars  per  month;  for  the  next  four  (4) 
months  the  sum  of  two  hundred  ($200.00)  dollars  per  month, 
and  for  the  next  six  (6)  months,  the  sum  of  two  hundred  and 
fifty  ($250.00)  dollars  per  month,  said  payments  to  be  made 
on  the  20th  day  of  each  month  for  the  preceding  calendar 
month,  but  in  no  event  shall  the  party  of  the  second  part  be 
allowed  more  than  one  year  and  three  months  in  which  to 
commence  drilling  said  first  well,  and  if  the  said  party  of  the 
second  part  shall  fail  to  commence  said  drilling  operations 
within  one  year  and  three  months  from  the  date  of  this  lease, 
or  fail  to  make  any  of  the  payments  as  above  set  forth,  then 
this  said  lease  shall  be  void  and  the  party  of  the  second  part 
shall  forfeit  all  right  to  the  possession  of  any  of  the  said 
premises  under  this  agreement  and  shall  not  be  entitled  to 
commence  drilling  operations  thereon  according  to  the  terms 
of  this  lease  or  otherwise." 

It  further  provided  that  if  oil  was  not  found  in  the  first  well 
drilled,the  second  party  would  commence  another  well  within 
ninety  days  and  prosecute  the  same  to  completion,  or,  failing 
to  do  so,  he  would  pay  similar  rent  for  a  similar  period,  and 
that  he  should  thereafter  continue  the  operation  of  drilling 
wells  on  said  land  with  at  least  one  string  of  tools  until  he 
should  have  drilled  at  least  one  well  on  every  five  acres  of  the 
land. 
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The  defendant  did  not  enter  upon  the  land  or  begin  iany 
drilling  operations  thereon,  nor  do  anything  whatever  under 
the  provisions  of  the  lease.  The  plaintiff  sued  for  the  pay- 
ments accruing  under  the  clause  of  the  lease  above  quoted  for 
the  period  of  nine  months  ending  June  20,  1909.  There  is  no 
allegation  that  the  plaintiff  suffered  any  damage  by  reason  of 
the  failure  of  the  defendant  to  enter  upon  the  premises  and 
drill  wells  thereon.  The  defendant  contends  that  the  effect  of 
the  above  clause  is  to  impose  the  payments  mentioned  as  a  pen- 
alty, or  as  liquidated  damages  for  the  breach  of  the  agree- 
ment to  begin  the  drilling  of  a  well,  and  not  to  provide  a  rental 
for  the  premises  during  the  period  of  delay  allowed  by  the 
contract,  or  a  price  for  the  continuation  of  the  right  to  begin 
during  such  delay ;  that  if  it  is  a  penalty  it  is  void  under  sec- 
tion 1670  of  the  Civil  Code,  and  -if  liquidated  damages  the 
judgment  is  erroneous  because  it  was  neither  alleged  nor 
proven  that  the  nature  of  the  case  is  such  that  it  would  be  ex- 
tremely diflScult  or  impracticable  to  fix  the  damages,  referring 
to  section  1671  of  the  Civil  Code,  allowing  liquidated  damages 
in  such  cases.  In  support  of  these  contentions  he  cites  Jack  v. 
SinsJieimer,  125  Cal.  563,  [58  Pac.  130] ;  Lo7ig  Beach  v.  Dodge, 
135  Cal.  401,  [67  Pac.  499],  and  other  cases. 

We  do  not  think  the  agreement  properly  bears  this  construc- 
tion. It  gives  the  defendant  the  right  to  take  possession  of 
the  land  for  the  purpose  of  erecting  a  rig  thereon  and  drilling 
wells  therein  and  to  continue  such  possession  thereof  for  that 
purpose  for  the  entire  period  of  fifteen  months  therein  pro- 
vided as  the  utmost  limit  of  time  within  which  the  defendant 
must  begin  operations.  The  specified  price  appears  to  have 
been  provided  and  fixed  as  the  price  which  the  defendant  was 
to  pay  for  the  privilege  of  preserving  and  continuing  his  un- 
exercised right  to  begin,  in  case  he  should  see  fit  to  or  should 
be  compelled  to  delay  the  beginning  of  the  work  for  more  than 
ninety  days  after  the  date  of  the  lease.  It  was  clearly  in  the 
nature  of  rental  for  the  premises  or  compensation  for  the 
right,  and  not  an  attempt  to  fix  a  penalty  or  liquidated  dam- 
ages. 

But  if  it  were  considered  as  liquidated  damages,  the  com- 
plaint and  proof  are  sufiicient  to  support  the  judgment.  The 
nature  of  the  case  and  the  extreme  difficulty  of  fixing  damages, 
arising  from  the  breach  of  such  a  contract  are  fully  shown  by 
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the  lease  itself.  This  was  directly  decided  in  EscoiHlido  etc. 
Co.  V.  Olaser,  144  Cal.  500,  [77  Pae.  1040]. 

The  fifth  clause  of  the  lease  was  as  follows : — 

"The  party  of  the  second  part  agrees  to  drill,  operate  and 
pump  said  wells  constantly  and  with  due  diligence  (holidays, 
Sundays  and  unavoidable  accidents  excepted)  as  long  as  the 
price  of  oil  remains  above  seventy-five  cents  per  barrel  in  that 
district  for  oil  of  similar  quality,  but  should  the  price  of  oil 
go  below  seventy-five  cents  per  barrel,  then  the  party  of  the 
second  part  shall  have  the  right  to  suspend  all  drilling  opera- 
tions until  the  market  price  in  that  district  for  oil  of  a  similar 
quality  shall  have  reached  the  price  of  seventy-five  cents  per 
barrel  of  forty-two  gallons. 

"It  is  understood,  however,  that  the  party  of  the  second  part 
shall  continue  to  pump  all  of  said  wells  until  the  price  of  oil 
shall  go  below  sixty  cents  per  barrel  of  forty-two  gallons  each, 
then  he  may  cease  pumping  until  the  market  price  has  again 
advanced  to  sixty  cents  per  barrel." 

The  complaint  does  not  allege  that  the  price  of  oil  in  the  dis- 
trict in  which  the  land  was  situated  was  seventy-five  cents  o 
barrel  or  more  during  the  period  in  question.  The  defendant 
contends  that  this  clause  absolved  him  from  the  duty  of  be- 
ginning to  drill  the  wells  as  long  as  the  price  of  oil  was  less 
than  seventy-five  cents  per  barrel,  and  that  the  complaint 
should  have  alleged  that  it  was  of  that  market  value  at  the 
time.  We  need  not  determine  this  question  of  pleading.  The 
answer  alleged  the  fact  that  the  price  of  oil  did  not  reach 
seventy-five  cents  per  barrel  during  the  entire  period  after 
the  making  of  the  lease.  The  court  found  this  allegation  to  be 
true.  Whatever  benefit  the  defendant  is  entitled  to  from  this 
fact  he  has  secured  from  this  finding,  and  the  failure  to  state 
it  in  the  complaint  does  not  prejudice  him. 

Ilis  contention  in  this  behalf  is  that  under  the  fifth  clause 
above  quoted,  he  was  not  required  to  begin  drilling  operations 
on  the  land  until  the  price  of  oil  in  that  district  had  reached 
seventy-five  cents  a  barrel.  We  do  not  think  the  clause  so  pro- 
vides. By  the  previous  portions  of  the  lease  he  was  uncon- 
ditionally required  to  place  a  derrick  and  drilling  outfit  on 
the  land  and  begin  drilling  on  or  before  ninety  days  from  the 
date  of  the  lease,  or  pay  the  monthly  rent  afterward  as  pro- 
vided.   The  fifth  clause  did  not  exempt  him  from  doing  this. 
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The  price  was  below  that  sum  when  the  lease  was  made.  The 
clause  provided  that  he  should  drill,  operate  and  pump  the 
wells  constantly  as  long  as  the  price  remained  above  seventy- 
five  cents  a  barrel,  and  that  if  it  fell  below  that  sum  he  should 
"have  the  right  to  suspend  all  drilling  operations"  until  the 
price  again  reached  that  sum.  Pumping  was  to  continue  until 
the  price  fell  below  sixty  cents.  The  price  could  not  "go  be- 
low" seventy-five  cents,  in  the  ordinary  meaning  of  that  phrase, 
unless  it  had  reached  that  sum.  The  lessee  could  not  "sus- 
pend" operations  which  he  had  not  begun.  The  language  was 
evidently  chosen  upon  the  theory  that  he  should  at  all  events 
begin  the  drilling  of  a  weU  in  good  faith,  but  that  after  having 
begun  he  might  be  allowed  to  suspend  such  drilling  until  the 
price  rose  to  seventy-five  cents.  The  respondent  contends  with 
much  force  that  this  clause  could  not  become  operative  until 
he  had  drilled  a  well  and  discovered  oil  therein.  This  argu- 
ment is  based  upon  the  part  of  the  clause  which  provides  that 
the  price  stated  should  be  for  "oil  of  a  similar  quality,"  that  is 
to  say,  oil  of  a  quality  similar  to  that  of  the  wells  to  be  drilled 
on  said  land  by  the  defendant.  Obviously  the  quality  of  such 
oil  could  not  be  ascertained  until  the  oil  was  discovered,  and, 
hence,  the  price  of  such  oil  in  the  district  could  not  be  known 
until  the  oil  was  produced.  In  view  of  the  fact  that  the  price 
of  oil  was  less  than  seventy-five  cents  a  barrel  at  the  time  the 
lease  was  executed,  there  is  reason  for  the  contention  of  re- 
spondent that  the  clause  was  not  intended  to  be  eflPective  until 
after  the  oil  had  been  produced.  But  inasmuch  as  the  defend- 
ant never  began  operations  at  all,  and  the  clause  clearly  con- 
fers only  the  right  to  suspend  drilling  operations  and  not  the 
right  to  refrain  from  commencing  them,  we  do  not  find  it 
necessary  to  determine  whether  it  did  or  did  not  take  effect 
before  the  production  of  oil  began. 

No  other  points  are  made  in  support  of  the  appeal.  We  find 
no  error  in  the  record. 

The  judgment  and  order  are  afl&rmed. 

Angellotti,  J.,  and  Sloss,  J.,  concurred. 
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[8.  F.  No.  5769.      Department  One.— June  4,  1912.] 

UNION  COLLECTION  COMPANY  (a  Corporation),  Appel- 
lant, V.  DEW  R.  OLIVER,  Respondent. 

Appeal — Alternative  Method  op  Taking — Undertaking  Unnecessary 
— Record  on  Appeal. — By  the  "new  and  alternative  method"  of  tak- 
ing appeals,  provided  hy  section  941b  of  the  Code  of  Civil  Pro- 
cedure, an  undertaking  on  appeal  is  dispensed  with,  and  is  no  longer 
essential  to  the  jurisdiction  of  the  appellate  court.  This  is  so,  not- 
withstanding the  record  on  appeal  is  prepared,  in  accordance  with 
the  former  method,  in  the  form  of  a  bill  of  exceptions,  instead' of  bj 
the  reporter's  transcript  authorized  by  section  953a  of  that  code. 

Practice — Failure  lo  Move  pob  New  Trial  in  Time — Trial  Court 
Cannot  Relieve  from  Consequences. — The  trial  court  is  without 
power,  under  section  473  of  the  Code  of  Civil  Procedure,  to  relieve 
a  party  from  the  consequences  of  his  failure  to  serve  and  file  his 
notice  of  intention  to  move  for  a  new  trial  within  the  time  allowed 
by  law. 

Id. — ^Motion  fob  New  Trial  an  Independent  Proceeding. — The  motion 
for  a  new  trial  is  in  the  nature  of  a  new  and  independent  proceeding 
collateral  to  the  judgment  in  the  action^  and  a  party  who  has  per- 
mitted the  time  Avithin  which  he  may  move  for  a  new  trial  to  lapse 
has  not  had  any  ''proceeding  taken  against  him,"  within  the  meaniug 
of  section  473  of  the  Code  of  Civil  Procedure. 

APPEAL  from  an  order  of  the  Superior  Court  of  S^ 
Francisco  denying  a  motion  to  dismiss  a  motion  for  a  new 
trial.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  S.  Reid,  for  Appellant. 

Frank  H.  Gould,  Vincent  Surr,  Avery  C.  White,  and  I.  P. 
Chapman,  for  Respondent. 

SLOSS,  J. — The  plaintiff,  having  recovered  a  judgment  ia 
the  court  below,  appeals  from  an  order  denying  its  motion  to 
dismiss  the  defendant's  motion  for  a  new  trial.  At  the  outset 
it  may  be  said  briefly,  that  the  respondent's  contention  that 
the  court  is  without  jurisdiction  of  the  appeal  because  the  ap- 
pellant failed  to  file  a  bond  for  costs  on  appeal  is  without 
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merit.  The  "new  and  alternative  method"  of  taking  appeals, 
provided  by  section  941b  of  the  Code  of  Civil  Procedure,  en- 
acted in  1907,  dispenses  with  the  necessity  of  an  undertaking 
{Mitchell  V.  Calif omia  etc,  Co,,  154  Cal.  731,  [99  Pac.  202] ; 
Estate  of  McPhee,  154  Cal.  385,  [97  Pac.  878] ).  The  fact  that 
a  bill  of  exceptions  was  prepared,  in  place  of  the  reporter's 
transcript  authorized  by  section  953a,  has  no  bQaring  upon  this 
question.  The  latter  section  has  to  do  with  the  preparation  of 
a  record  on  appeal.  An  appeal  having  been  properly  taken,  in 
compliance  with  either  the  old  or  the  alternative  method,  the 
record  may  be  made  up  in  any  way  permitted  by  the  Code. 
{Lang  v.  Lilley  c&  Thurston  Co.,  161  Cal.  295,  [119  Pac.  100].) 

It  appears  that  the  verdict  on  which  plaintiff's  judgment  is 
based  was  returned  on  September  7,  1905,  and  the  time  within 
which  defendant  was  entitled  to  file  and  serve  notice  of  inten- 
tion to  move  for  a  new  trial  would,  under  section  659  of  the 
Code  of  Civil  Procedure  as  it  then  read,  have  expired  on  Sep- 
tember 17,  1905.  (Code  Amendments,  1873-4,  p.  315.)  On 
the  last-named  day,  plaintiff  by  written  stipulation  extended 
defendant's  time  to  serve  and  file  such  notice  to  the  twenty- 
third  day  of  September,  1905.  There  was  no  further  exten- 
sion by  stipulation  or  by  order  of  court.  The  defendant  served 
and  filed  his  notice  of  intention  on  the  twenty-fifth  day  of 
September.  On  October  7th,  the  plaintiff  moved  to  strike  the 
notice  from  the  files,  whereupon  defendant  applied  for,  and 
on  October  20th,  obtained  from  the  court  an  order  relieving 
him  from  his  default  in  the  service  and  filing  of  said  notice. 

The  principal  contention  of  the  appellant,  and  the  only  one 
that  need  be  considered,  is  that  the  trial  court  was  without 
power  to  relieve  the  defendant  from  the  consequences  of  his 
failure  to  serve  and  file  his  notice  of  intention  to  move  for  a 
new  trial  within  the  time  allowed  by  law.  The  argument  is 
that  where  a  party  has  failed  to  move  for  a  new  trial  within 
the  period  limited  by  the  code,  he  has  waived  his  right  to  make 
such  motion  and  that  the  provisions  of  section  473  of  the  Code 
of  Civil  Procedure  do  not  authorize  the  court  to  revive  the 
right  which  has  thus  been  lost. 

The  position  is  sustained  by  the  decisions  of  this  court.  It 
is  true  that  a  very  liberal  construction  has  been  given  to  the 
terms  of  section  473.  Thus,  for  example,  it  has  been  held  that 
the  trial  court  may  relieve  a  party  from  the  consequences  of 
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his  failure  to  serve  in  time  a  proposed  bill  of  exceptions 
(Stonesifer  v.  Kilburn,  94  Cal.  33,  [29  Pac.  332] ;  Pollitz  v. 
Wickersham,  150  Cal.  238,  [88  Pac.  911]),  or  statement  on 
motion  for  a  new  trial  {Vinson  v.  Los  Angeles  P.  By.  Co.,  147 
Cal.  479,  [82  Pac.  53]),  or  from  a  failure  to  present  to  the 
judge  for  settlement,  within  the  time  allowed,  a  statement  on 
motion  for  new  trial  with  the  amendments  thereto  (Santa  v. 
Siller,  121  Cal.  416,  [53  Pac.  935]).  But  such  rulings  have 
never  been  carried  so  far  as  to  authorize  the  service  and  filing 
of  a  notice  of  intention  to  move  for  a  new  trial  after  the  lapse 
of  the  time  within  which  such  notice  might  have  been  served 
and  filed.  In  Little  v.  Jacks,  67  Cal.  165,  [7  Pac.  449],  the  de- 
fendant within  ten  days  after  notice  of  the  making  and  filing 
of  findings,  gave  notice  of  his  intention  to  move  the  court  to 
vacate  and  set  aside  the  judgment.  This,  as  had  theretofore 
been  held,  was  not  sufficient  as  a  notice  of  intention  to  move 
for  a  new  trial.  The  court  made  an  order  allowing  the  defend- 
ant to  amend  his  notice  of  intention.  The  order  was  reversed, 
the  court  saying:  "To  allow  a  notice  filed  within  statutory 
time  but  which  was  radically  defective,  to  be  amended  after 
the  expiration  of  that  time  would  be  in  effect  to  extend  the 
time  allowed  by  statute  for  the  giving  of  such  notices,  which 
the  courts  have  no  power  to  do."  And,  similarly,  in  Packer  v. 
Doray,  98  Cal.  315,  [33  Pac.  118],  the  notice  of  intention  to 
move  for  a  new  trial,  served  and  filed  within  time,  stated  that 
the  motion  would  be  made  upon  the  minutes  of  the  court  and 
upon  the  ground,  among  other  things,  of  errors  of  law  occur- 
ring at  the  trial.  The  notice  contained  no  specifications  of 
errors  of  law.  The  moving  party,  after  the  lapse  of  time 
within  which  a  notice  of  intention  to  move  for  a  new  trial  could 
have  been  given,  applied  to  the  court  for  permission  to  amend 
his  notice  of  intention  by  adding  thereto  a  specification  of 
errors  of  law.  The  motion  was  based  upon  an  affidavit  showing 
that  such  specifications  had  been  inadvertently  omitted.  Upon 
appeal  an  order  permitting  the  amendment  was  reversed,  this 
court  holding,  upon  the  authority  of  Little  v.  Jacks,  67  Cal. 
165,  [7  Pac.  449],  that  the  court  below  had  no  power  to  per- 
mit an  amendment  which  would  have  the  effect  of  a  new  notice 
of  intention  to  move  for  a  new  trial.  While  the  opinions  in 
these  two  cases  do  not  refer  to  section  473,  an  inspection  of  the 
briefs  filed  in  support  of  the  orders  appealed  from  shows  that 
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in  each  instance  the  moving  party  relied  upon  the  provisions 
of  that  section. 

These  decisions  have  never  been  questioned,  and  we  see  no 
good  reason  for  now  departing  from  the  rule  thus  declared. 
A  motion  for  new  trial,  even  when  prosecuted  within  the  statu- 
tory limitations,  is  frequently  productive  of  great  delay  in  the 
final  disposition  of  the  cause.  Opportunities  for  further  ex- 
tending the  pendency  of  an  action  after  judgment  should  not 
be  enlarged  by  an  over-liberal  construction  of  the  code.  Sec- 
tion 473  permits  a  party  to  apply  to  the  court  to  be  relieved 
from  a  "proceeding  taken  against  him."  Whatever  may  be 
said  with  respect  to  the  failure  to  prepare  or  present  for 
settlement  a  proposed  bill  of  exceptions  or  statement,  it  seems 
quite  plain  that  a  party  who  has  permitted  the  time  within 
which  he  may  move  for  a  new  trial  to  elapse  has  not  had  any 
proceeding  taken  against  him.  The  motion  for  a  new  trial  is 
under  our  practice  in  the  nature  of  a  new  and  independent 
proceeding  collateral  to  the  judgment  in  the  action.  (Span- 
agel  v.  Bellinger,  38  Cal.  284;  Brison  v.  Brison,  90  Cal.  323, 
[27  Pac.  186] ;  Houser  etc.  Co.  v.  Hargrove,  129  Cal.  90,  [61 
Pac.  660] ;  Knowles  v.  Thompson,  133  Cal.  245,  [65  Pac.  468].) 
It  may  be  availed  of  by  the  losing  party  on  condition  that  he 
act  within  the  time  and  in  the  manner  specified  by  the  code. 
If  he  neglects  to  so  act  he  has  simply  failed  to  take  advantage 
of  a  proceeding  open  to  him.  The  case  is  similar  to  that 
which  would  be  presented  by  his  failure  to  take  an  appeal 
within  the  time  allowed  by  law.  It  is  not  contended  that 
either  the  superior  court  or  an  appellate  court  has  power  under 
section  473,  or  otherwise,  to  revive  a  right  of  appeal  where  the 
party  has  for  any  reason  failed  to  serve  his  notice  of  appeal 
within  the  time  allowed.  The  respondent  suggests,  however, 
that  the  rule  should  be  different  with  respect  to  the  service  and 
filing  of  a  notice  of  intention  to  move  for  a  new  trial,  for  the 
reason  that  under  section  1054  of  the  Code  of  Civil  Procedure 
the  superior  court  may  extend  (for  a  limited  period)  the  time 
within  which  such  a  notice  may  be  given,  while  power  to  extend 
the  time  for  giving  a  notice  of  appeal  is  expressly  withheld. 
But,  even  in  the  cases  to  which  section  1054  applies,  an  exten- 
sion can  be  granted  only  within  the  period  during  which  the 
right  to  give  a  notice  is  still  alive.  {Clark  v.  Orane,  57  Cal. 
029;  Frccso  v.  Frccsc,  134  Cal.  48,  [66  Pac.  43].)    After  this 
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time  has  once  elapsed,  the  case  is  just  the  same  as  if  there 
were  no  statutory  power  to  extend.  No  doubt  the  showing 
made  in  support  of  the  motion  to  be  relieved  was  su£Scient  to 
warrant  the  trial  court  in  finding  that  any  neglect  on  the  part 
of  the  defendant  was  excusable,  but  this  is  of  no  consequence 
where  the  court  has  no  power,  upon  any  showing,  to  grant  the 
relief. 
The  order  is  reversed. 

Angellotti,  J.,  and  Shaw,  J.,  concurred. 

Hearing  in  Bank  denied. 
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MEMORANDUM  CASES. 


[S.  P.  No.  5793.  Department  One.— January  18,  1912.] 

JOSEPH  P.  HAUN,  Respondent,  v.  F.  E.  ROBINSON,  Ap- 

pellant. 

Change  op  Place  of  Trial — Convenience  of  Witnesses. — Order  grant- 
ing a  change  of  the  place  of  trial  affirmed  on  the  ground  that  the 
convenience  of  witnesses  and  the  ends  of  justice  would  be  promoted 
by  the  change. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  Cily 
and  County  of  San  Francisco  changing  the  place  of  trial. 
James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  H.  Gould,  for  Appellant. 

Hickcox  &  Crenshaw,  and  Reuben  G.  Hunt,  for  Respondent. 

THE  COURT. — Appeal  from  an  order  granting  a  change  of 
place  of  trial  from  the  superior  court  of  the  city  and  county 
of  San  Francisco  to  the  superior  court  of  Los  Angeles  Countj' 
on  the  ground  that  the  convenience  of  witnesses  and  the  ends 
of  justice  would  be  promoted  by  the  change.  (Code  Civ. 
Ppoc,  sec.  397,  subd.  3.) 

The  order  was  afiBrmed  from  the  bench  for  the  reason  that 
it  satisfactorily  appeared  to  the  court  that  there  was  a  suf- 
ficient showing  made  by  the  affidavit  in  support  of  the  motion 
to  sustain  the  conclusion  of  the  lower  court  that  "the  conveni- 
ence of  witnesses  and  the  ends  of  justice''  would  be  promoted 
by  such  a  change. 
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[L.  A.  No.  2760.    Department  Two.— March  2,  1912.] 

SAN  PEDRO,  LOS  ANGELES  AND  SALT  LAKE  RAIL- 
ROAD COMPANY  (a  Corporation),  Respondent,  v. 
JOHN  LEE  et  al.,  Appellants. 

Tide-Lands — San  Pedbo  Hasbob — Lease  by  City. — Judgment  and  order 
affirmed  on  the  authority  of  San  Fedro  etc.  Bailway  Co.  v.  Haviilton, 
161  Cal.  610,  [119  Pae.  1073]. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial.  N.  P. 
Conrey,  Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  in  San 
Pedro  etc.  Bailway  Co.  v.  Hamdton,  161  Cal.  610,  [119  Pac 
1073]. 

Dian  R.  Gardner,  for  Appellants. 

A.  S.  Halsted,  S.  M.  Johnstone,  Minor  P.  Goodrich,  and  W. 
R.  Kelly,  for  Respondent. 

THE  COURT.— This  case  is  in  all  essentials  identical  to  the 
case  of  San  Pedro  etc.  Ranlway  Co.  v.  Hamilton,  (No.  2539), 
161  Cal.  610,  [119  Pac.  1073].  The  plaintiff  is  the  same  in 
both  cases,  the  leasehold  estate  of  the  plaintiff  is  the  same, 
and  covers  the  same  land.  The  defendant's  right  of  posses- 
sion is  the  same  as  that  asserted  by  the  Hamiltons,  and  finally, 
all  of  the  legal  questions  involved  and  discussed  are  identical 
with  those  in  the  above  mentioned  case. 

The  judgment  and  order  appealed  from  are,  therefore,  af- 
firmed. 


[L.  A.  No.  3029.    Department  Two. — March  2,  1912.] 

SARAH  J.  TEDPORD,  Appellant,  v.  LESLIE  F.  GAT  et  al., 
Respondents. 

Judgment  and  order  affirmed  on  the  authority  of  Tedford  v.  Eichler, 
ante,  p.  214,  [121  Pae.  730]. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial.  W. 
R,  Hervey,  Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  in  Ted- 
ford  V.  Eichler,  ante,  p.  214,  [121  Pac.  730]. 

O.  L.  Whitham,  for  Appellant. 

Gibson,  Dunn  &  Crutcher,  Hammack  &  Hammaek,  E.  T. 
Sherer,  and  Joseph  Smith,  for  Respondents. 

THE  COURT. — The  above  entitled  cause  presents  the  same 
propositions  considered  in  Tedford  v.  Eichler  (L.  A.  No. 
2772),  ante,  p.  214,  [121  Pac.  7301,  and  was  submitted  with 
the  last  mentioned  case  for  decision.  For  the  reasons  there 
given  the  judgment  and  order  appealed  from  are  affirmed. 

Hearing  in  Bank  denied. 


[L.  A.  No.  3009.    Department  Two.— March  2,  1912.] 

MAIME  L.  EICHLER,  as  Administratrix  with  the  Will 
Annexed  of  the  Estate  of  Emily  J.  Tedford,  Deceased, 
Respondent,  v.  SARAH  J.  TEDFORD,  as  Executrix  of 
the  Estate  of  Asa  C.  Tedford,  Deceased,  Appellant 

Order  aflSrmed  on  authority  of  Tedford  v.  Eichier,  ante,  p.  214,  [121 
Pac.  730]. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  refusing  a  new  trial.  Walter  Bordwell, 
Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  in  Ted- 
ford V.  Eichler,  ante,  p.  214,  [121  Pac.  730]. 

Will  D.  Gould,  and  G.  L.  Whitham,  for  Appellant. 

D.  C.  Burrey,  and  Harris  &  Swanwick,  for  Respondent. 
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THE  COURT. — The  above  entitled  cause  presents  the  same 
propositions  considered  in  Tedford  v.  Eickler,  (L.  A.  No. 
2772),  ante,  p.  214,  [121  Pac.  730],  and  was  submitted  with 
the  last  mentioned  case  for  decision.  For  the  reasons  there 
given  the  order  appealed  from  is  affirmed. 

Hearing  in  Bank  denied. 


[S.  F.  No.  5772.    Department  Two.— May  24,  1912.] 

In  the  Matter  of  the  Estate  of  CATHERINE  STYLES,  also 
known  as  Catherine  McKenna,  Deceased. 

Undue  Influence — Setting  aside  Assignment  of  Bank  Deposit. — The 
judgment  herein  is  reversed  on  the  authority  of  McKenna  v. 
McKenna,  ante,  p.  340,  [123  Pac.  532]. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  dismissing  a  petition  for 
the  revocation  of  the  probate  of  the  will  of  a  deceased  person, 
entered  upon  an  order  sustaining  a  demurrer  to  said  petition. 
J.  V.  Coffey,  Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  in 
McKemia  v.  McKenna,  ante,  p.  340,  [123  Pac.  532]. 

Costello  &  Costello,  and  A.  W.  Brouillet,  for  Appellants. 

Breen  &  Kelly,  for  Respondents. 

THE  COURT.— The  questions  involved  herein  being 
identically  the  same  as  those  passed  upon  in  the  case  of  Mc- 
Ke7ina  v.  McKewna,  (S.  F.  No.  5770),  a^ite,  p.  340,  [123  Pac. 
532],  the  judgment  appealed  from  herein,  is,  therefore,  re- 
versed, with  directions  to  the  trial  court  to  overrule  the 
general  demurrer. 
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ACKJOTJNTING.    See  Estates  of  Deceased  Persons,  15;  New  Trial;  3. 
ACKNOWLEDGMENT.    See  Deed,  18-20. 
ADULTEBY.    See  Criminal  Law,  1-5. 

ADVERSE  POSSESSION. 

Non-Payment  of  Taxes. — A  claim  of  title  to  land  by  adverse  possession 
cannot  be  established  in  the  absence  of  evidence  that  the  adverse 
claimant  had  paid  taxes  on  any  part  of  the  land.  (Fitzimons  v. 
Atherton,  630.) 

See  Easement,  6 ;  Quieting  Title,  5 ;  Tide  Lands,  1,  2 ;  Water  and 
Water-Bights,  14. 

AGENCY.    See  Employer  and  Employee,  2;  Mechanics'  Liens,  2;  Vendor 
and  Vendee,  12. 

ALAMEDA,  CITY  OF.    See  Municipal  Corporations,  13-18. 

AMENDMENT.    See  Summons,  5;  Water  and  Water-Rights,  8. 

APPEAL. 

1.  Record — Notice  of  Appeal  must  be  included  in  every  Record. — 
Sections  951  and  952  of  the  Code  of  Civil  Procedure  apply  to  records 
on  appeals  prepared  under  sections  953a  and  953  c  of  that  code,  as 
in  other  cases,  and  a  copy  of  the  notice  of  appeal  is  a  necessary  part 
of  every  record  on  appeal  and  should  be  included  in  the  transcript 
in  all  cases.     (Merritt  v.  City  of  Los  Angeles,  47.) 

2.  Notice  op  Must  be  Given. — An  appeal  can  only  be  taken  by  filing 
with  the  clerk  of  the  court,  in  the  manner  required  by  section  940 
or  section  941b  of  the  Code  of  Civil  Procedure,  a  notice  "stating  the 
appeal"  or  stating  the  fact  that  the  party  giving  it  does  appeal  from 
the  judgment,  order,  or  decree,  or  some  specific  part  thereof. 
(Boling  v.  Alton,  297.) 

3.  Notice  to  Clerk  to  Prepare  Transcript  not  Notice  op  Appeau 
— Section  953a  of  the  Code  of  Civil  Procedure  merely  provides  a 
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substitute  for  a  bill  of  exceptions,  and  a  notice  to  the  clerk,  in 
literal  compliance  with  that  section,  which  erroneously  states  that 
the  party  giving  it  has  taken  an  appeal,  and  requests  the  clerk  to 
prepare  a  transcript  of  the  evidence  and  proceedings  had  on  the 
trial,  cannot  be  construed  as  the  notice  of  appeal  required  to  be 
given  by  sections  940  or  941b  of  that  code.  (Id.) 
4.  Tbanscbipt — Certified  Copy  of  Bepobteb*s  Notice. — In  an  appeal 
taken  under  the  provisions  of  section  953a  et  seq.  of  the  Code  of 
Civil  Procedure,  it  is  not  only  allowable,  but  desirable,  that  a  printed 
and  duly  certified  copy  of  the  original  transcript  of  the  reporter's 
notes  as  approved  by  the  judge  should  be  filed  in  the  supreme  court 
in  lieu  of  the  original.     (Seymour  v.  Oelrichs,  318.) 

6.  Alternative  Method  of  Taking  —  Undertaking  Unnecessary 
— ^Becord  on  Appeal. — By  the  "new  and  alternative  method"  of  tak- 
ing appeals,  provided  by  section  941b  of  the  Code  of  Civil  Pro- 
cedure, an  undertaking  on  appeal  is  dispensed  with,  and  is  no  longer 
essential  to  the  jurisdiction  of  the  appellate  court.  This  is  so,  not- 
withstanding the  record  on  appeal  is  prepared,  in  accordance  with 
the  former  method,  in  the  form  of  a  bill  of  exceptions,  instead  of  by 
the  reporter's  transcript  authorized  by  section  953a  of  that  code. 
(Union  Collection  Company  v.  Oliver,  755.) 

6.  Action  to  Cancel  Deed  and  Quiet  Title — ^Dismissal  of  Appeal 
BY  Party  Having  no  Interest. — In  an  action  to  cancel  a  deed 
and  to  quiet  title,  in  which  judgment  as  prayed  for  was  rendered, 
an  appeal  by  a  party  defendant  will  be  dismissed,  where  her  plead- 
ings alleged  and  her  counsel  admitted  at  the  hearing,  that  she  had 
no  interest  in  the  subject-matter  of  the  action  at  the  time  of  its 
commencement,  and  prior  thereto  had  assigned  whatever  interest  she 
may  have  had  to  her  co-defendant.     (Deiter  v.  Kiser,  315.) 

7.  Appeal  in  Probate — Order  Setting  Aside  Order  Confirming  Sale 
OF  Land  is  Appealable. — ^An  order  setting  aside  a >  prior  order  con- 
firming the  sale  of  land  belonging  to  the  estate  of  a  deceased  per- 
son is  in  legal  effect  an  order  against  directing  the  sale  or  convey- 
ance of  real  property,  within  the  meaning  of  subdivision  3  of  section 
963  of  the  Code  of  Civil  Procedure,  and  is  appealable.  (Estate  of 
West,  352.) 

8.  Legal  Effect  Determines  Appealability  of  Order. — The  appeal- 
ability of  an  order  is  determined  not  by  what  its  form  may  be,  but 
by  its  legal  effect,  and  as  the  legal  effect  of  such  order  is  to  deter- 
mine against  the  right  of  the  purchaser  to  whom  the  sale  was  eon- 
firmed  to  an  order  directing  a  sale  and  conveyance,  the  right  to 
appeal  therefrom  is  secured  to  such  purchaser  under  that  subdi- 
vision and  section  of  the  Code  of  Civil  Procedure.    (Id.) 

9.  Order  Befusino  to  Becall  Writ  of  Assistance — Lack  of  Bill 
OF  Exceptions — Unatjthenticated  Becord  on  Appeal. — An  order 
denying  a  motion  to  vacate  an  order  for  a  writ  of  assistance  and  to 
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recall  the  writ  will  not  be  reviewed  on  appeal  and  will  be  affirmed, 
if  the  transcript  contains  no  bill  of  exceptions,  and  the  papers  con- 
tained in  it  are  unauthenticated  as  the  papers  and  evidence  used 
or  taken  on  the  hearing  of  the  motion  in  any  other  way  as  required 
by  rule  XXIX  of  the  supreme  court.     (Hershey  v.  Bristol,  110.) 

10.  Review  of  Instructions — Failube  to  Embody  in  Bill  of  Ex- 
ceptions.— The  refusal  of  the  trial  court  to  give  certain  instruc- 
tions to  the  jury  will  not  be  reviewed  on  appeal,  where  there  is  no 
reference  to  the  instructions  in  question  in  the  substantive  or  narra- 
tive part  of  the  bill  of  exceptions,  all  that  appearing  therein  being 
a  series  of  declarations,  in  the  specification  of  errors,  to  the  effect 
that  **the  court  erred  in  refusing  to  give  the  jury"  certain  instruc- 
tion identified  by  number  and  quoted  at  length.  Such  a  record 
affords  no  evidence  that  the  instructions  in  question  were  requested 
or  refused.     (Gilbert  ▼.  Peck,  54.) 

11.  Review  of  Evidence. — Under  our  code  the  direct  evidence  of  one 
witness  who  is  entitled  to  full  credit  is  sufficient  to  prove  any  fact 
except  perjury  and  treason,  and  is  necessarily  sufficient  to  create 
a  substantial  conflict  in  the  evidence  regardless  of  the  number  of 
witnesses  or  inferences  supporting  their  testimony  to  the  contrary. 
(Thom  V.  Stewart,  413.) 

12.  Credibility  of  Evidence  in  Support  of  Finding. — Under  the  con- 
stitutional provisions  which  limit  the  jurisdiction  of  the  supreme 
court  as  an  appellate  court  to  questions  of  law  alone,  it  is  not 
within  its  power  or  function  to  review  conflicting  evidence  for  the 
purpose  of  determining  whether  the  trial  court  should  have  accepted 
the  testimony  of  a  party  against  whom  a  finding  is  made  rather 
than  the  testimony  upon  which  the  finding  is  based.     (Id.) 

13.  When  Evidence  May  Be  Reviewed  on  Appeal. — It  is  only  in  cases 
where  there  is  no  evidence  to  sustain  a  finding,  or  where  it  can  be 
said,  as  matter  of  law,  that  the  evidence  is  insufficient  to  sustain  it, 
that  the  supreme  court  has  jurisdiction  to  consider  the  evidence 
(Id.) 

14.  Review  of  Evidence  Taken  by  Deposition. — ^The  appellate  court 
will  not  review  evidence  embodied  in  depositions  as  triers  of  fact. 
The  rule  that  such  court  will  not  disturb  a  finding  baaed  upon  a 
conflict  of  evidence  applies  to  evidence  ao  taken.  (Estate  of  Moore, 
324.) 

APPEAL.  See  Estate  of  Deceased  Persons,  8,  13,  16,  27,  28;  Husband 
and  Wife,  2,  3;  Judgment,  1,  3;  Justices'  Court;  Law  of  Case; 
New  Trial,  3-11;  Practice,  6,  9,  10;  Water  and  Water-Bights, 
8;  Wills,  1-4. 

APPROPRIATION.    See  Water  and  WaterRighU,  1-3,  9-15. 

ARREST.    See  False  Imprisonment. 
CLXII  Cal.— 25 
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ASSESSMENTS.    See  Municipal  Corporations,  1-12;  Beelamation  Dia- 
trict;  Street  ABsessment;  Taxation. 

ASSIGNMENT.    See  Attachment,  2;  Mortgage,  1-3;  Undue  Influence. 

ATTACHMENT. 

1.  Sauk  of  Skat  m  Stock  Boabd— Pbbsident  ex  orricio  Tbusteb 
FOR  BoABO — ^Noncx  or  Attachhxnt  and  of  Execution. — ^Under 
article  XIII  of  the  San  Francisco  Stock  and  Exchange  Board,  pro- 
viding that  the  seat  of  a  delinquent  member  "shall  revert -to  the 
board  and  be  appropriated  to  satisfj  his  creditors  in  the  board,"  and 
making  the  president  of  the  board  ex  offlcio  a  trustee  for  the  in- 
debted member  and  his  creditors  to  dispose  of  his  seat  and  the  pro- 
ceeds arising  therefrom,  the  president  is  merely  an  agent  for  the 
board,  and  a  custodian  for  it  of  the  money  realized  from  a  sale  of 
the  seat,  and  notices  of  an  attachment  of  and  of  an  execution  against 
such  money,  at  the  suit  of  a  creditor  of  the  delinquent  member,  were 
properly  directed  to  the  board,  although  served  upon  the  president. 
(Buggies  V.  Helfrich,  553.) 

2.  Priority  of  Attachment  over  Subsequent  Assionhent— Fini>- 
INGS. — In  an  action  of  interpleader  to  determine  the  right  to  a 
portion  of  such  money  as  between  an  attaching  creditor  of  the  de- 
linquent member  and  his  assignee,  it  is  held,  that  the  flndii^  that 
the  assignment  in  question,  although  purporting  to  have  been  made 
prior  to  the  attachment,  was  in  fact  subsequent  thereto,  is  sustained 
by  the  evidence.     (Id.) 

See  Justices'  Court,  4-6. 
BANKS. 

1.  National  Banks — Express  and  Incidental  Powers — Aoquiriko 
Title  to  Stocks  by  Compromise  or  Under  Pledge. — ^A  national 
bank,  organized  under  the  act  of  Congress,  has  no  powers  beyond 
those  specified  in  the  Act  under  which  it  exists,  and  such  other 
powers  as  are  necessarily  incident  to  those  expressly  given.  While 
it  has  no  express  or  incidental  power  to  deal  in  stocks  of  other  cor- 
porations, it  may  take  title  thereto  in  compromise  of  a  disputed  or 
doubtful  claim,  or  take  them  in  pledge,  or  purchase  them  with  a 
view  to  protect  or  satisfy  a  claim  secured  by  such  pledge.  (McBoyle 
V.  Union  National  Bank,  277.) 

2.  Sale  of  Stock  Acquired  Under  PLEDGE.^Where  a  national  bank 
has  bought  stock  pledged  to  it,  it  is  its  duty  to  dispose  of  the  same 
as  soon  as  a  sale  could,  to  proper  advantage,  be  made.    (Id.) 

3.  Ordinary  Business  of  Bank— Cashier  May  SeUi  Stock  Ac- 
quired Under  Pledge. — A  sale  of  stock  so  acquired  was  a  part  of 
the  ordinary  business  of  the  bank,  and  as  such  within  the  powers 
of  the  cashier,  under  a  by-law  which  conferred  upon  him  the  general 
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authority  "to  do  whatever  may  be  necessary  in  the  management  of 
the  business  of  the  bank.'*    (Id.) 

See  Mortgage,  4-7. 
BILL  OF  EXCEPTIONS.    See  Appeal,  9,  10;  Practice,  1. 
BILL  OF  PABTIOULABS.    See  Mechanics'  Liens,  12. 
BOABD  OF  EQUALIZATION.    See  Taxation,  59. 
BONA  FIDE  PUBCHASEB.    See  Easement,  2-4. 
BOUNDABT. 

BOUNDABT    LiNX    ESTABUSHD)    BT    ACQUIBSCENGB    OB    CLAIM    OF    TiTLI 

— OccuPAKGT  AND  CLAIM  OF  TiTU.-— Mere  OTidence  of  oeeupancy 
and  claun  of  title  to  land  to  a  particular  line  by  one  of  two  adjoin- 
ing owners  is  not  sufficient  to  establish  such  line  as  the  boundary 
by  acquiescence  or  estoppeL     (FitaimonB  t.  Atherton,  630.) 

BUBGLABY  INSUBANCE.    See  Insurance. 

CAUSE  OF  ACTION.    See  Contract,  5,  6. 

CENSUS.    See  Office  and  Officers,  11. 

CEBTIOBABI.    See  Irrigation  District,  1-3,  11-14;  Justices'  Court,  5. 

COMMON  CABBIEBS.    See  BaUroada. 

CLOUD  ON  TITLE.    See  Street  Assessment,  6. 

COMMUNITY  PBOPEBTY.  See  Homestead;  Husband  and  Wife,  12- 
14;  Wills,  28. 

CONSIDEBATION.  See  Mortgage,  1-3;  Promissory  Note;  Vendor  and 
Vendee,  13-16. 

CONSTITUTIONAL  LAW.  See  Contract;  Employer  and  Employee, 
4-20;  Intoxicating  Liquors;  Irrigation  District,  4,  9;  Juvenile 
Court,  1-8;  Municipal  Corporations,  3,  26,  27;  Office  and  Officers, 
1-10,  18;  Statutes;  Taxation,  29;  Tide  Lands,  4-6. 

CONTBACT. 

1.  Contracts  fob  Pubchase  of  Stocks  on  Maboin — Amendment  of 
1908  TO  Section  26,  Article  IV,  of  the  Constitution — Prior  In- 
valid Contracts  Not  VALiDATED.—The  amendment  of  November  3, 
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CONTBACT  (Continued). 

1908,  to  section  26  of  article  iV  of  the  state  constitution,  providing 
that  "all  contracts  for  the  purchase  or  sale  of  shares  of  the  capital 
stock  of  any  corporation  or  association  without  any  intention  on  the 
part  of  one  party  to  deliver  and  of  the  other  party  to  receive  the 
shares,  and.  contemplating  merely  the  payment  of  differences  between 
the  contract  and  market  prices  on  divers  days,  shall  be  void,  and 
neither  party  to  any  such  contract  shall  be  entitled  to  recover  any 
damages  for  failure  to  perform  the  same,  or  any  money  paid 
thereon,''  did  not  validate  previous  contracts  made  in  contravention 
of  the  repealed  provision  of  that  section,  which  invalidated  all  con- 
tracts for  the  sale  of  stocks  "on  margin,  or  to  be  delivered  at  a 
future  day,"  and  gave  a  right  of  action  to  recover  any  money  paid 
on  such  contracts  to  the  party  pajdng  it.     (Wilcox  v.  Edwards,  455.) 

2.  Effect  of  Bepeal  of  Statute  Invalidating  Contract. — The  gen- 
eral rule  is,  with  the  exception  of  statutes  relating  to  usury,  that  if 
a  contract  is  void  by  the  law  in  force  at  the  time  it  is  made,  the 
subsequent  repeal  of  the  law  will  not  validate  the  contract.     (Id.) 

3.  Amendment  of  1908  Repealed  Prior  Provision  of  Constitution — 
Operation  of  Amendment  Not  Betrospectivb. — The  effect  of  the 
adoption  of  the  amendment  of  November  3,  1908,  to  section  26  of 
article  IV  of  the  state  constitution  is  to  repeal  or  extinguish  all 
provisions  of  the  former  section  that  are  not  re-enacted  in  the 
amended  section.  The  amendment  is  not  retrospective  in  operation, 
for  it  contains  nothing  to  that  effect.     (Id.) 

4.  Intention  to  Operate  Betrospectivelt  Must 'appear. — The  gen- 
eral rule,  applicable  alike  to  constitutions  and  statutes,  is  that  they 
are  not  to  be  considered  retrospective  in  their  operation,  unless  the 
intention  to  make  them  so  clearly  appears  from  their  terms.    (Id.) 

5.  Money  Paid  for  Purchase  of  Stocks  on  Margin — Bight  of  Ac- 
tion Taken  Away  by  Amendment.— The  right  of  action,  given  by 
the  repealed  provision  of  that  section,  to  recover  money  paid  on 
such  invalid  contracts  for  the  sale  of  stocks  on  margin  or  to  be 
delivered  at  a  future  day,  did  not  survive  the  repeal  of  that  portion 
of  the  section.     (Id.) 

6.  Right  to  Sue  Not  Founded  on  (Juasi  Contract— Pending  Actions 
Did  Not  Survive  Amendment. — The  right  to  sue  for  the  recovery 
of  money  paid  under  such  a  void  contract  for  the  purchase  of  stock, 
given  by  the  repealed  provision  of  the  constitution,  was  not  a  vested 
right  depending  upon  a  quasi  contract  for  the  repayment  of  the 
money  by  the  broker,  arising  by  operation  of  law  from  the  terms 
of  the  constitutional  provision  as  it  existed  when  the  void  contract 
was  made.  It  arose  solely  from  the  provision  of  the  constitution 
imposing  it,  and  upon  the  repeal  of  that  provision,  without  a  saving 
clause,  the  privilege  of  bringing  suit  for  the  money  paid  on  the  mar- 
ginal contract  was  withdrawn,  and  all  pending  litigation  not  prose- 
cuted to  final  judgment  fell  for  want  of  authority  to  maintain  it. 
(Id.) 
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CONTRACT  (Continued). 

7.  Phopebtt  Pledged  to  Secure  Advances  fob  Pxtechasb  of  Stock 
ON  Margin. — Demand  for  Beturn  Prior  to  Amendment  of  Con- 
stitution— Recovery  May  Bb  Had  after  Amendment  withoxtt 
Paying  Advances. — Shares  of  stock  owned  bj  a  broker's  customer, 
and  pledged  by  him  to  secure  the  payment  of  advances  made  by 
the  broker  under  contracts  for  the  purchase  of  other  stocks  on 
margin,  which  contracts  when  made  were  void  under  the  repealed 
constitutional  provision,  are  recoverable  by  the  pledgor,  after  the 
repeal  of  that  provision,  without  pa3rment  of  the  amount  advanced  by 
the  broker  under  such  contracts,  where  demand  for  their  return  was 
made  prior  to  the  repeal  of  the  provision  of  the  constitution.     (Id.) 

See  Deed,  7-11;  Employer  and  Employee;  Marriage;  Sale;  Statute 
of  Frauds;  Vendor  and  Vendee. 

CONTRIBUTION. 

1.  Joint  Tort-Feasors — Section  709  of  Code  of  Civil  Procedure 
Construed. — Section  709  of  the  Code  of  Civil  Procedure  does  not 
enlarge  the  general  rule  against  contribution  by  joint  tort-feasors. 
It  simply  announces  a  rule  of  procedure,  and  provides  a  convenient 
method  of  enforcing  contribution  by  a  judgment  debtor  who  has 
paid  a  judgment  as  against  a  co-defendant  or  co-defendants  liable 
for  a  proportion  of  the  debt.  (Dow  v.  Sunset  Telephone  and  Tele- 
graph Company,  136.) 

2.  Liability  for  Joint  Negligent  Act  —  Satisfaction  of  Joint 
Judgment  by  One  Defendant. — A  telephone  and  an  electric  light 
and  power  company,  each  of  whom  actively  contributed  to  a  negli- 
gent, tortious  act  resulting  in  personal  injuries,  are  jointly  liable 
therefor;  and  if  one  satisfies  a  judgment  for  such  injuries  rendered 
against  both  companies,  no  right  accrues  to  it  of  enforcing  con- 
tribution from  the  other.  Section  709  of  the  Code  of  Civil  Procedure 
does  not  give  such  right.     (Id.) 

CONVERSION.    See  Landlord  and  Tenant,  9,  10. 

CORPORATIONS.    See  Banks;  Mortgage,  5;  Municipal  Corporations. 

COSTS.    See  Justices'  Court,  4-6, 

COURTS.     See  District  Court    of    Appeal;    Judge;    Justices'  Courts; 
Juvenile  Court;  Superior  Court. 

CRIMINAL  LAW. 

1.  Living  in  State  of  Cohabitation  and  Adultery — Unmarried 
Person  Cannot  Commit  Offense. — An  unmarried  person  cannot 
live  in  a  state  of  cohabitation  and  adultery,  within  the  meaning  of 
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CRIMINAL  LAW  (Continued). 

section  269a  of  the  Penal  Code,  as  amended  Mareh  21,  1911,  and 
cannot  be  guilty  of  the  offense  of  so  living  created  hj  that  section. 
(In  Re  Cooper,  81.) 

2.  Adultery  Defined.— The  word  "adultery,"  as  used  in  section  269a 
of  the  Penal  Code,  and  in  the  pre-existing  statute  of  Mareh  15,  1872, 
on  the  same  general  subject,  has  the  same  meaning  that  is  given  it 
in  section  93  of  the  Civil  Code,  where  it  is  defined  as  the  "voluntary 
sexual  intercourse  of  a  married  person  srith  a  person  other  than  the 
offender's  husband  or  wife."     (Id.) 

3.  FoBNiCATiON  BY  UNMARRIED  PERSON  NOT  Adui^tkry. — In  the  ab- 
sence of  statutory  provision  to  the  contrary,  participation  in  an  act 
of  sexual  intercourse  on  the  part  of  an  unmarried  woman  does  not 
constitute  "adultery"  on  her  part,  but  amounts  simply  to  fornication. 
(Id.) 

4.  Construction  of  Statutes  PuNisraNo  ADULTERY.^The  original 
•ct  of  March  15,  1872,  to  punish  adultery,  was  designed  solely 
against  the  person  guilty  of  "adultery,"  and  no  different  design  can 
be  attributed  to  the  amendments  of  1911,  the  only  object  of  which 
was  the  elimination  of  the  element  of  notoriety  from  the  offense. 
(Id.) 

6.  Unmarried  Person  not  Aider  and  Abettor  in  Offense. — As  sec- 
tion 269a  of  the  Penal  Code  excludes  the  idea  of  any  criminal  offense 
on  the  part  of  an  unmarried  participant  in  the  illicit  intercourse,  such 
participant,  merely  on  account  of  such  participation  with  a  married 
person,  cannot  be  held  punishable  as  being  an  aider  and  abettor  in 
the  offense,  even  though  he  or  she  be  considered  to  be  an  accomplice 
under  the  provisions  of  section  31  of  the  Penal  Code.    (Id.) 

6.  Loss  of  8klf-Control  Through  Intemperance— Affidavit  for 
Arrest — Specifio  Acts  Must  be  Alleged. — Under  section  2185c 
of  the  Political  Code  (Stats.  March  21,  1911),  the  affidavit  for  the 
arrest  of  a  person  charged  with  being  so  far  addicted  to  the  intem- 
perate use  of  narcotics  or  stimulants  as  to  have  lost  the  power  of 
self-control,  must  be  substantiaUy  in  the  form  provided  by  section 
2168  of  that  code  for  the  arrest  of  a  person  charged  with  insanity, 
and  must  contain  a  statement  of  the  specific  acts  and  doings  of  the 
party  charged  tending  to  support  the  conclusion  of  the  affiant  that 
he  had  lost  the  power  of  self-control.  The  mere  statement  of  such 
conclusion  in  the  affidavit  is  insufficient  to  confer  jurisdiction  to 
issue  the  warrant  of  arrest  or  to  proceed  with  the  examination. 
(Henley  v.  Superior  Court,  239.) 

7.  Habeas  Corpus  —  Murder  —  Commitment  withoxtp  Reasonable 
Cause. — Where  a  prisoner  charged  with  murder  seeks  to  be  dis- 
charged on  habeas  corpus  on  the  ground  that  he  had  been  com- 
mitted without  reasonable  or  probable  cause,  and  an  examination  of 
the  evidence  shows  the  contrary,  the  writ  will  be  denied  without  a 
discussion  of  the  evidence  by  the  court.     (Ex  Parte  Timothy,  241.) 
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CRIMINAL  LAW  (Continued). 

8.  MuRDEB— Evioence-^Absbncx  of  Personal  Enmitt—Malice — 
Blood  Lust. — ^In  a  prosecution  for  murder,  the  evidence,  although 
it  shows  no  personal  enmity  or  hostility  on  the  part  of  the  defend- 
ant against  the  deceased,  is  held  sufficient  to  show  that  the  defend- 
ant's blood  lust  had  been  aroused,  and  that  he  was  willing  to  slay, 
and  did  slay,  the  deceased  without  provocation.  Such  evidence 
clearly  indicates  malice,  and  whether  it  be  called  express  or  implied 
is  immaterial.     (People  v.  Sainz,  242.) 

9.  VonjNTARY  Intoxication — Absence  of  Criminal  Intent— Ques- 
tion FOB  JuBY. — The  voluntary  intoxication  of  the  defendant  at  the 
time  of  such  killing  was  no  excuse  for  the  crime,  and  the  question 
whether  by  reason  thereof  he  was  incapable  of  forming  a  specific 
criminal  intent  was  for  the  jury  to  pass  upon  under  proper  instruc- 
tions.    (Id.) 

10.  Proof  of  Motive  Not  Essential. — ^While  evidence  of  motive  is 
always  permissible  and  ofttimes  valuable,  it  is  never  essential  to  the 
proof  of  a  crime.     (Id.) 

11.  Direct  Evidence  of  Killing  by  Shot  fbom  Rifle— Conpuctixg 
Expert  Evidence. — The  positive  testimony  of  an  eye  witness  that 
he  saw  the  defendant  actuaUy  fire  the  shots  from  his  rifle,  one  of 
which  killed  the  deceased,  is  sufficient  to  sustain  his  conviction, 
notwithstanding  the  testimony  of  experts  that  the  cartridges  the 
shells  of  which  were  found  at  the  place  of  the  shooting  could  not 
have  been  fired  from  such  rifle  because  the  indentations  made  in  the 
caps  of  the  shells  by  the  firing  pin  were  different  indentations  from 
those  that  would  have  been  made  by  the  firing  pin  of  the  rifle. 
The  jury  might  have  concluded,  there  being  no  evidence  to  the 
contrary,  that  the  firing  pin  of  the  rifle  had  been  tampered  with 
after  the  homicide.     (Id.) 

12.  Evidence  of  Escape  from  Jail— Misconduct  of  District  At- 
torney— Error  Favorable  to  Defendant.— After  the  court  had 
excluded  evidence  offered  by  the  prosecution  to  show  that  the  de- 
fendant after  his  arrest  had  escaped  from  jail  and  fled,  an  at- 
tempt by  the  district  attorney  to  show  that  the  defendant  did  not 
continuously  remain  in  the  custody  of  the  sheriff  after  his  arrest, 
is  not  misconduct.  The  court  erred  in  ruling  out  such  evidence 
but  the  error  was  in  favor  of  the  defendant.     (Id.) 

13.  Instructions — Flight  as  Indicative  op  Guilt — Province  of 
Jury. — An  instruction  to  the  effect  that  the  flight  of  the  defendant 
after  the  commission  of  the  homicide,  might  be  considered  by  the 
jury  as  indicative  of  guilt,  which  omits  the  qualification  that  he 
knew  at  the  time  of  his  flight  that  he  was  charged  with  the  crime, 
is  an  invasion  of  the  province  of  the  jury  and  should  not  have  been 
given.     (Id.) 

14.  Murder  in  First  Decree— Jury  to  Fix  Punishment— Erbohb- 
ous  Instruction  to  Disregard  Penalty. — Upon  a  conviction  of 
the  crime  of  murder  in  the  first  degree  it  is  the  excliiBiT«  proriaeo 
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of  the  jury,  and  not  at  all  of  the  court,  to  Hx  the  punishment,  and 
it  is  error  for  the  court,  in  a  prosecution  for  such  oifense,  to  instruct 
the  jury,  without  qualification,  that  in  arriving  at  their  verdict 
they  should  not  consider  the  penalty  prescribed  by  law  for  the 
punishment  of  the  offense.  Such  error  is  not  cured  by  the  fact 
that  when  the  jury  retired  for  deliberation  they  were  furnished 
with  five  forms  of  verdict,  one  of  which  was  for  murder  in  the  first 
degree  and  fixed  the  punishment  at  imprisonment  for  life,  and 
the  court  then  instructed  them  to  use  such  form  as  complied  with 
the  verdict  they  arrived  at.     (Id.) 

15.  Placing  Female  in  Custody  fob  Purposes  of  Prostitution — 
Detention  under  Restraint. — In  order  to  constitute  the  offense 
of  receiving  money  for  or  on  account  of  ''placing  in  custody  any 
female  for  the  purpose  of  causing  her  to  cohabit  with  any  male 
to  whom  she  is  not  married,*'  as  defined  by  section  266d  of  the  Penal 
Code,  it  is  essential  that  the  female  in  question  shall  have  been 
"placed  in  custody"  by  the  person  charged,  which  necessarily  im- 
plies that  she  must  be  placed  where  she  is  detained  or  kept  in  the 
charge  or  control  of  another,  in  some  sort  of  restraint,  so  that  she 
is  not  free  to  come  or  go  or  otherwise  act  as  she  pleases.  (People 
V.  Drake,  248.) 

16.  Persuasion  to  Enter  Bawdy-House. — The  mere  persuasion  of  a 
female  to  become  a  voluntary  inmate  of  a  house  of  ill-fame,  as  a 
prostitute,  and  the  reception  of  the  proceeds  of  her  occupation,  does 
not  constitute  a  violation  of  that  section.     (Id.) 

See  Juvenile  Court. 

DAMAGES.  See  Eminent  Domain,  2-4;  Employer  and  Employee,  1; 
False  Imprisonment,  2,  3;  Landlord  and  Tenant,  1,  4,  5,  10; 
Lease,  1,  2;  Municipal  Corporations,  26-31;  Negligence,  20,  21, 
29-32. 

DEED. 

1.  Sufficient  Description — Reference  to  City  Streets. — A  deed  of 
land  situated  just  outside  of  a  city's  limits,  which  so  describes  the 
property  conveyed  by  reference  to  the  lines  of  the  city  streets  pro- 
duced, that  its  location  could  oe  ascertained  by  a  proper  survey, 
is  not  void  for  uncertainty.  (McDougald  v.  Southern  Pacific  R.  R. 
Co.,  L) 

2.  Delivery  to  Grantee — Evidence — Quieting  Title. — ^In  an  action 
to  quiet  title,  the  evidence,  although  conflicting,  is  held  to  show 
that  the  grantor  of  the  land  in  controversy,  shortly  before  his 
death  actually  delivered  the  deed  therefor  to  the  grantee  named 
therein,  and  is  therefore  sufScient  to  support  a  judgment  in  favor  of 
the  successors  in  interest  of  such  grantee.  (Tedford  y.  Eichler, 
214.) 
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3.  Bkpusal  of  New  Trial— Nbwlt  Discovers)  Evidence  of  Grant- 
or's Will. — In  such  action,  it  was  not  error  to  refuse  to  grant  a 
new  trial  on  account  of  the  newly  discovered  evidence  of  a  will  of 
the  deceased  grantor,  made  a  few  days  before  his  death,  which  dis- 
closes no  attempt  to  specifically  devise  the  property  in  controversy. 
(Id.) 

4.  Order  aflSrmed  on  the  authority  of  Tedford  v.  Eichler,  ante,  p.  214. 
(Eichler  v.  Tedford,  762.) 

5.  Judgment  and  order  affirmed  on  the  authority  of  Tedford  v.  Eichler, 
ante,  p.  214.     (Tedford  v.  Gay,  761.) 

6.  Deposit  in  Escrow  —  Instructions  to  Deliver  at  Grantor's 
Death— Loss  of  Control  over  Deed — Title  Vests  in  Grantee 
Subject  to  Life  Estate  of  Grantor. — A  deed  deposited  in  escrow 
by  the  grantor,  with  instructions  to  the  depositary  to  deliver  it 
upon  his  death  to  the  grantee  named  therein,  the  grantor  retaining 
no  power  to  withdraw  the  deed  or  to  exercise  any  control  over  it, 
vests  title  immediately  in  the  grantee,  subject  only  to  a  life  interest 
in  the  grantor.     (Husheon  v.  KeUey,  656.) 

7.  Title  Cannot  Be  Affected  by  Parol  Agreement. — The  title  so 
vested  cannot  be  limited  or  otherwise  affected  by  a  subsequent  parol 
agreement  between  the  grantor  and  the  grantee.     (Id.) 

8.  Subsequent  Agreement  for  Occupation  and  CJumivation  of  Land 
BY  Grantee  During  Grantor's  Lifetime. — ^A  subsequent  agreement 
between  the  grantor  and  the  grantee,  whereby  the  latter,  in  considera- 
tion of  being  given  the  possession  of  the  land  with  his  family  during 
the  grantor's  lifetime,  with  the  right,  for  himself,  his  heirs,  executors, 
and  administrators,  to  use,  occupy,  and  enjoy  it  during  that  period, 
undertook  to  occupy,  cultivate,  and  improve  it,  and  to  pay  the 
grantor  a  stated  annual  amount  during  his  lifetime,  will  not  be  con- 
strued as  intended  to  destroy  or  modify  the  effect  of  the  prior 
delivery  in  escrow.     (Id.) 

9.  Contract  for  Personal  Services — Performance  by  Family  op 
Grantee. — Such  contract  did  not  require  the  performance  by  the 
grantee,  personaUy  and  individually,  of  the  obligations  to  occupy, 
cultivate,  and  improve  the  land,  within  the  meaning  of  the  rule  that 
contracts  to  perform  personal  acts  are  discharged  by  the  death  or 
disability  of  the  person  who  was  to  perform  the  acts.  That  rule  does 
not  apply  where  the  services  are  of  such  a  character  that  they  may 
be  as  well  performed  by  others,  nor  where  the  contract  by  its  terms 
shows  that  performance  by  others  was  contemplated.  The  obliga- 
tions to  occupy,  cultivate,  and  improve  the  land  and  to  pay  the 
stipulated  annual  amount  could  be  performed  by  the  surviving 
members  of  the  family  of  the  grantee.  This  construction  of  the 
contract  finds  support  in  the  fact  that  for  several  years  after  the 
death  of  the  grantee  the  grantor  accepted  such  payments  from  them. 
(Id.) 
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10.  Oral  Transfer  of  Life  Estate — ^Paet  Performance  by  Grantee 
— Specific  Performance. — ^Properly  eonstrued,  suoli  contract  was 
not  executory,  but  was  an  oral  present  transfer  of  the  life  estate  of 
the  grantor,  in  consideration  of  certain  promises  upon  the  part  of 
the  grantee.  8uch  oral  contract  cannot  be  set  aside  by  the  grantor 
on  the  ground  that  the  obligation  of  the  grantee  is  not  the  subject 
of  specific  performance,  if  there  has  been  such  part  performance  as 
to  take  the  ease  out  of  the  operation  of  section  1971  of  the  Ck>de  of 
Civil  Procedure.    (Id.) 

11.  Acts  Constituting  Part  Performance.— The  taking  possession  of 
the  land  under  such  contract  by  the  grantee  and  the  performance  by 
him  and  his  successors  of  the  obligations  of  payment  and  improye- 
ment  of  the  land  were  sufficient  part  performance  to  overcome  the 
want  of  a  written  transfer.     (Id.) 

12.  Oral  Transfer  of  Life  Estate— Part  Performance  Mat  Bender 
Effectual. — An  oral  transfer  of  a  life  estate  in  land  may  be  ren- 
dered effectual  by  the  taking  of  possession  and  the  performance  by 
the  grantee  of  other  acts  in  reliance  upon  the  grant.     (Id.) 

13.  Incomplete  Dblivert  to  Depositary  —  Law  of  Case  —  Addi- 
tional Facts  Showing  Absolute  Delivery. — The  decision  on  the 
former  appeal  in  this  case,  reported  in  156  Cal.  353,  to  the  effect 
that  the  delivery  of  the  deeds  in  question  by  the  grantor  to  a  third 
person,  with  instructions  to  deliver  them  to  the  grantee  only  '*in 
case  of  my  not  returning  from  the  hospital  where  I  am  going  for  an 
operation/'  was  not  an  absolute  delivery,  while  the  law  of  the  case, 
on  such  facts,  is  not  determinative  of  the  case  on  a  second  trial, 
where  there  are  additional  facts  showing  an  absolute  and  uncon- 
ditional delivery  by  the  grantor  after  his  return  from  the  hospital. 
(Moore  v.  Trott,  268.) 

14.  Application  of  Doctrine  of  Law  of  the  Case. — The  doctrine  of 
the  law  of  the  case,  generally  speaking,  is  applied  only  to  the 
principles  of  law  laid  down  by  the  court  as  applicable  to  a  retrial 
of  fact,  and  it  does  not  embrace  the  facts  themselves  nor  even  points 
of  law  not  presented  and  determined.     (Id.) 

15.  Delivery  a  Question  of  Intent— Delivery  how  Effected.— The 
delivery  of  an  instrument  is  a  question  of  intent,  and  to  make  it 
complete  no  precise  form  of  words  and  no  particular  character  of 
act  is  necessary.  The  delivery  is  sufficient  and  complete  if  from 
any  or  all  of  the  circumstances  the  grantor  has  made  known  his 
intention  irrevocably  to  part  with  his  dominion  and  control  over  the 
instrument  to  the  end  that  it  may  presently  vest  title  in  another. 
(Id.) 

16.  Subsequent  Complete  Delivery  after  Incomplete  Delivery  to 
Depositary— Notice  to  Depositary  not  Essential.— Where  a 
grantor  has  made  an  incomplete  delivery  of  deeds  to  a  depositary 
for  the  grantee,  he  may,  by  a  subsequent  manifestation  of  his  intent 
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80  to  do,  make  a  new,  independent  and  complete  deliverj,  and  to 
aeeomplish  that  result,  it  is  not  necessary  that  the  depositary  should 
be  advised  or  have  notice  of  the  grantor's  changed  intent.     (Id.) 

17.  EviDENcas  Sufficient  to  Show  Delivery. — The  evidence  is  re- 
viewed and  held  to  warrant  the  inference  that  the  grantor,  after 
making  a  conditional  delivery  of  the  deeds  to  the  depositary,  sub- 
sequently expressed  his  intent  to  make  and  made  a  new,  independent, 
and  complete  delivery  thereof.     (Id.) 

18.  Certificate  of  Acknowledgment  —  Immaterial  Variance. — A 
certificate  of  acknowledgment  to  a  deed,  in  which  the  officer  certified 
that  the  grantor  ''acknowledged  to  me"  the  execution  of  the  deed,  is 
not  defective,  although  the  statutory  form  for  such  certificates  in 
force  at  the  time  of  the  acknowledgment  did  not  contain  the  words 
"to  me."     (Holland  v.  Hotchkiss,  366.) 

19.  Certificate  by  Notaby  of  Sister  State  —  Clerk's  Certificate 
NOT  Essential. — Under  subdivision  4  of  section  1182  of  the  Civil 
Code,  a  notary  public  of  a  sister  state  is  authorized  to  take  acknowl- 
edgments of  deeds  conveying  lands  within  this  state,  and  his  cer- 
tificate of  acknowledgment,  if  in  the  form  required  by  our  statutes, 
is  sufficient,  without  the  certificate  from  the  clerk  of  a  court  of 
record  of  that  state  provided  for  by  section  1189  of  that  code.  The 
clerk's  certificate  is  required  only  in  cases  where  the  notary's  cer- 
tificate of  acknowledgment  does  not  show  an  acknowledgment  which 
would  be  good  under  our  own  statutes.     (Id.) 

20.  Sufficient  Certificate — Execution  of  Deed — Sealing. — A  cer- 
tificate of  such  foreign  notary,  to  the  effect  that  the  "grantor  ap* 
peared  before  me,  being  personally  known  to  me  to  be  the  same 
person  described  in  and  who  executed  the  foregpng  instrument  and 
acknowledged  that  he  signed  and  sealed  the  same  as  his  free  and 
voluntary  act  and  deed  for  the  uses  and  purposes  thcreiu  men- 
tioned,** substantially  conforms  to  the  statutory  requirements  of 
such  certificate  prescribed  by  section  1189  of  the  Civil  Code,  and 
shows  that  the  gp-antor  acknowledged  that  he  "executed"  the  deed, 
within  the  meaning  of  that  section.  The  fact  that  it  also  certified 
to  the  sealing  of  the  instrument  did  not  vitiate  the  acknowledgment. 
(M.) 

See  Husband  and  Wife,  12-14;    Municipal  Corporations,  22-24; 
Taxation,  10-17,  21-69. 

DEFAULT.    See  Practice,  3-7. 

DEPOSITION.    See  Appeal,  14. 

DISMISSAL.    See  Practice,  8-14. 
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DISTRICT  COURT  OF  APPEAL. 

JuBiSDiCTioN — Breach  op  Covenants  in  Oil  Lease  foe  Payment  of 
Rent. — An  action  to  recover  a  money  judgment  in  a  sum  less  than 
two  thousand  dollars,  alleged  to  be  due  upon  certain  covenants  for 
the  payment  of  rent  contained  in  an  oil  lease,  is  within  the  appellate 
jurisdiction  of  the  district  court  of  appeal.  (McComber  v.  Keller- 
man,  749.) 

DIVORCE. 

1,  Inteblocutoet  Decree  —  Expiration  of  Year  —  Dissolution  of 
Marriage. — In  an  action  for  divorce,  when  an  interlocutory  decree 
is  made  under  the  provisions  of  sections  131  and  132  of  the 
Civil  Code,  declaring  that  the  plaintiff  is  entitled  to  a  divorce,  the 
marriage  is  not  dissolved,  by  force  of  law,  at  the  expiration  of  one 
year  from  the  date  of  the  entry  of  such  decree,  without  the  making 
or  entry  of  any  final  judgment  or  any  further  order  or  action  of  the 
court  regarding  it.     (Estate  of  Dargie,  51.) 

2.  Final  Judgment  Necessary  to  Dissolve  Marriage. — ^To  effect  the 
dissolution  of  the  marriage,  after  the  expiration  of  one  year  after 
the  entry  of  the  interlocutory  decree,  the  statute  requires  the  entry 
of  a  final  judgment  granting  the  divorce,  which  is  to  be  made  as  the 
result  of  further  judicial  action  by  the  court  in  rendering  the  final 
judgment,  on  motion  of  either  party,  or  upon  its  own  motion.  Until 
such  final  judgment  is  so  entered  the  parties  remain  in  the  legal 
relation  of  husband  and  wife.     (Id.) 

See  Guardian  and  Ward,  8-10;    Husband  and  Wife,  1-11;    Parent 
and  Child. 

EASEMENT. 

1.  Right  op  Way  to  Street  over  Adjoining  Land. — When  the  owner 
of  a  parcel  of  land  buys  an  easement  over  adjoining  land  for  a 
way  from  his  land  to  a  public  street,  such  easement  becomes  at  once 
appurtenant  to  his  land,  giving  him  access  to  the  street  over  such 
way.     (Pollard  v.  Rebman,  633.) 

2.  Failure  to  Record  Conveyance  of  Easement — Bona  Fide  Pur- 
chase OP  Servient  Tenement  without  Notice. — If  the  grantee  of 
the  easement  fails  to  have  the  conveyance  thereof  legally  recorded, 
it  remains  good,  nevertheless,  against  the  grantor.  But  if  the 
grantor  of  the  easement,  in  such  case,  for  a  valuable  consideration, 
afterwards  unconditionally  conveys  the  servient  tenement  to  another, 
who  takes  without  notice  of  the  grant  of  the  right  of  way,  or  of  the 
use  of  the  way,  and  with  no  knowledge  of  facts  suflScient  to  put  him 
on  inquiry  concerning  it,  he  will  take  the  land  free  from  the  burden 
of  the  easement.     (Id.) 

3.  Notice  op  Easements— Physical  Conditions  Showing  Use— Pur- 
chaser Put  on  Inquiry— Notice.— If  the  way  is  at  the  time  in  use. 
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EASEMENT  (Continued). 

and,  although  not  fenced,  is  marked  on  the  ground  either  by  the 
effects  of  the  travel  oyer  it  or  bj  fences  or  other  bounds,  so  that  it 
is  plainly  visible  and  its  use  obvious  to  one  who  examines  the 
premises,  the  purchaser  is  put  on  inquiry  with  regard  to  such  ease- 
ment and  cannot  claim  as  a  purchaser  without  notice  thereof.  He 
cannot  escape  this  by  buying  without  examination,  and  is  bound  to 
take  notice  of  that  which  a  reasonably  careful  inspection  of  the  land 
would  disclose  to  him.     (Id.) 

4.  Mebs  Gats  w  Fbnck  Not  Nones  or  Easement. — It  cannot  be  said, 
as  matter  of  law,  that  a  gate  in  a  fence  across  the  rear  of  a  city 
lot  was  alone  sufficient  to  give  notice  to  any  one  that  the  proprietor 
of  the  lot  owned  or  claimed  an  easement  across  the  intervening  land 
from  the  gate  to  a  public  street  for  access  to  and  from  the  street 
from  his  lot,  or  that  it  was  sufficient  to  put  an  intending  purchaser 
on  inquiry  as  to  such  easement.     (Id.) 

5.  EviDKNCB — ^Finding — ^Puhchass  Not  Subject  to  Easement. — In 
the  light  of  the  foregoing  rules,  and  upon  a  review  of  the  evidence, 
it  is  held  that  the  finding  that  the  plaintiff  took  the  land  in  ques- 
tion free  from  the  burden  of  the  defendant's  easement  must  be 
sustained.     (Id.) 

6.  Adverse  Possession  of  Easement — Insufficient  Evidence — In- 
tekbuption  and  Pbevention  of  Use. — Title  to  an  easement  cannot 
be  established  by  adverse  possession  where  the  evidence  shows  that 
its  use  by  the  adverse  claimant  was  disputed  and  was  frequently 
interrupted  and  from  time  to  time  temporarily  prevented  during  the 
period  prescribed  by  the  statute.     (Id.) 

7.  New  Trial — Newlt  Discovered  Evidence— Lack  of  Diugencb. — 
In  order  to  obtain  a  new  trial  because  of  newly  discovered  evidence, 
the  moving  party  must  show  that  he  used  reasonable  diligence  to 
discover  it  prior  to  the  trial  and  that  he  failed  to  discover  it  and  did 
not,  in  fact,  know  of  it  in  time  to  produce  it,  or  in  time  to  apply  for  a 
continuance  in  order  that  he  might  produce  it,  at  the  trial.  In  view 
of  this  principle,  the  court  did  not  err  in  denying  the  defendant  a 
new  trial  on  the  ground  of  newly  discovered  evidence  to  the  efi!ect 
that  the  roadway  along  the  strip  claimed  as  a  way  was  well  beaten 
and  clearly  visible  from  the  effects  of  use  at  and  prior  to  the  time 
of  the  plaintiff's  purchase  of  the  servient  tenement.     (Id.) 


ELECTION.    See  Intoxicating  Liquors. 


EMINENT  DOMAIN. 


Unauthorized  Taking  for  Public  Usk— Action  for  Ck)MPSNSA- 
tion  Ratifies  Taking. — An  action  by  the  owner  of  land  to  recover 
compensation  from  a  railroad  for  a  part  of  the  land  permanently 
appropriated  for  the  public  use  of  operating  thereon  a  public  rail- 
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EMINENT  DOMAIN  (Continued). 

Tvaj,  ratifies  the  original  unauthorized  taking  for  that  use.     (Me- 
Dougald  V.  Southern  Pacific  Railroad  Company,  1.) 

2.  Measure  oy  Damages. — In  such  action  the  plaintiff  may  recover 
not  onlj  the  damages  occasioned  up  to  the  time  the  action  was 
begun,  but  also  all  that  can  then  be  shown  with  reasonable  certainty 
will  be  suffered  in  the  future.     (Id.) 

3.  Proper  Method  of  Ascertaining  Damages  —  Evidence. — The 
proper  measure  of  damages  in  such  action  is  the  difference  between 
the  value  of  the  entire  parcel  as  it  was  just  before  the  railroad  took 
permanent  possession,  and  its  value  immediately  after  its  works 
were  completed  and  put  in  operation,  taking  into  consideration  all 
the  injurious  consequences  to  the  part  of  the  land  not  taken,  reason- 
ably probable  from  such  works  and  the  operation  thereof  and  from 
the  severance  of  the  land  taken,  and  the  evidence  should  be  confined 
to  such  elements  of  damage.     (Id.) 

4.  Findings  as  to  Value  at  Time  of  Trial — Judgment  Not  Sup- 
ported.— Where  the  action  was  commenced  more  than  ax  years 
after  the  taking,  a  judgment  for  the  plaintiff,  based  entirely  upon 
findings  as  to  the  value  of  the  land  at  the  time  of  the  trial,  and 
what  it  would  have  then  been  worth  but  for  the  defendant's  works, 
cannot  be  sustained.     (Id.) 

EMPLOYER  AND  EMPLOYEE. 

1.  Breach  of  Contract  of  Employment—- Measure  of  Damages — 
Interest  not  Allowed  Prior  to  Judgment. — ^In  an  action  for  the 
breach  of  a  contract  of  employment,  commenced  before  the  ex- 
piration of  the  period  for  which  the  employment  was  to  have  con- 
tinued, the  measure  of  damages,  being  the  contract  price  for  the 
entire  period,  less  such  earnings  from  other  employments  in  which 
the  plaintiff  might  have  been  engaged  after  his  discharge,  and  also 
what  he  may  earn,  by  the  exercise  of  reasonable  exertion  and 
diligence  during  the  balance  of  the  unexpired  term,  are  neither  cer- 
tain nor  capable  of  being  made  certain  by  calculation  until  a  finding 
by  the  court  as  to  such  earnings,  and  no  interest  is  recoverable  thereon 
prior  tx>  judgment.     (Seymour  v.  Oelrichs,  318.) 

2.  Power  of  Attorney — Construction  of  General  Authorization — 
Employment  of  Overseer  of  Buildings. — ^A  power  of  attorney, 
which,  after  granting  a  special  authorization  to  the  attorney  to  act  in 
the  matter  of  the  settlement  of  an  estate,  contains  a  general  autho- 
rization to  perform  any  of  a  great  variety  of  acts  which  include 
almost  every  conceivable  mode  of  dealing  with  real  or  personal 
property,  and  to  execute  a  great  number  of  specified  kinds  of  docu- 
ments, "and  such  other  instruments  in  writing,  of  whatsoever  kind 
and  nature,  as  may  be  necessary  or  proper  in  the  premises,"  autho- 
rizes the  attorney  to  enXer  into  a  written  contract  for  the  employ- 
ment of  a  person  to  superintend  and  conserve  the  holdings  of  the 
principal.     (Id.) 
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EMPLOYER  AND  EMPLOYEE  (Continued). 

3.  Proof  oy  Contract — Pleadings. — ^An  allegation  in  the  complaint 
in  such  action  that  the  plaintiff  was  employed  by  the  defendants  to 
act  as  overseer  of  their  lands  and  the  buildings  thereon,  for  a  stated 
period,  is  sustained  by  his  testimony  that  he  was  employed  by  them 
for  such  period  at  a  stated  salary  and  had  charge  of  the  buildings 
aud  performed  other  services.     (Id.) 

4.  Employment  of  Womkn — Eight  Hours  Law — Act  of  March  22, 
1911,  Is  CoNSTiTUTiONAL.--The  act  of  March  22,  1911,  (Stats.  1911, 
p.  437),  forbidding  the  employment  of  women  for  more  than  eight 
hours  a  day  in  certain  places,  is  constitutional,  so  far  as  it  applies 
to  women  employed  in  hotels.     (Matter  of  Miller,  687.) 

5.  Constitutional  Law — ^Provisions  of  Statx  Constitution  Not 
Violated. — The  act  is  not  in  violation  either  of  section  18  of  article 
XX  of  the  state  constitution,  providing  that  "no  person  shall,  on 
account  of  sex,  be  disqualified  from  entering  upon  or  pursuring  any 
lawful  business,  vocation  or  profession";  or  of  section  1  of  article 
I,  declaring  that  all  persons  have  an  inalienable  right  to  enjoy  life 
and  liberty  and  to  acquire  and  possess  property;  or  of  section  11 
of  article  I,  requiring  that  all  laws  of  a  general  nature  shall  have  a 
uniform  operation;  or  of  section  21  of  article  I,  prohibiting  the 
granting  of  privileges  or  immunities  to  any  citizens,  or  class  of 
citizens,  which,  upon  the  same  terms  shall  not  be  granted  to  all 
citizens;  or  of  section  25  of  article  lY,  prohibiting  the  passing  of 
special  laws,  granting  to  any  individual  any  special  or  exclusive 
right,  privilege,  or  immunity.     (Id.) 

6.  Discriminations  on  Account  of  Sex — Valid  Police  Reoulations 
: — Hours  of  Labor. — Section  18  of  article  XX  of  the  constitution, 
prohibiting  any  such  discrimination  baaed  solely  on  distinctions  of 
sex,  like  other  constitutional  guarantees,  is  subject  to  such  reason- 
able regulations  as  may  be  imposed  in  the  exercise  of  police  powers. 
It  does  not  forbid  such  reasonable  restrictions  upon  the  hours  of 
labor  of  women  as  may  be  necessary  for  the  protection  and  preserva- 
tion of  the  public  health.    (Id.) 

7.  Bight  of  Contract  Subject  to  Limitations  under  Police  Power. 
^Although  the  act  provides  a  punishment  only  for  the  employer,  its 
prohibition  applies  to  both  employer  and  employee,  and  it  clearly 
restricts  the  liberty  of  both,  in  the  specified  establishments,  to  freely 
contract  with  each  other  as  to  the  length  of  a  day's  service  or  to 
perform  such  contract  when  made.     (Id.) 

8.  Pb£S£Rvation  of  Pubuc  Health,  Safety,  and  Morals— Legis- 
lative Discretion. — The  right  of  an  individual  to  so  contract  is  in 
itself  subject  to  certain  limitations  which  the  state  may  lawfully 
impose  in  the  exercise  of  its  police  powers,  for  the  purpose  of  pre- 
serving public  health,  safety,  or  morals,  and  a  hirge  discretion  is 
vested  in  the  legislature  to  determine  not  only  what  the  interests  of 
the  public  require,  but  what  measures  are  necessary,  for  the  prot^ 
tion  of  such  interests*     (Id.) 
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EMPLOYEB  AND  EMPLOYEE  (Continued). 

9.    LllCITATIONB     ON     POUCE     POWERS  —  REASONABLE     ASSUMPTION     OF 

Injubt  to  Pubuo. — ^The  police  powers  of  the  le^slature  in  this 
eonneetion  are  not  absolute  or  unlimited,  and  the  personal  right  to 
eontraet  eannot  be  taken  away  or  impaired  at  its  mere  will,  nor  at 
ally  unless  the  public  welfare  demands  it.  So  far  as  the  effect  on 
himself  alone  is  concerned,  each  person  has  the  absolute  right  to 
judge  for  himself  whether  the  hard  labor  which  he  voluntarily  per- 
forms is  for  his  best  interest  or  not.  The  legislature  cannot  judge 
for  persons  in  this  respect  and  interfere  solely  to  prevent  them  from 
injuring  themselves  by  excessive  labor.  The  injury  must  be  of  such 
character  and  extent  and  to  such  a  number  of  persons  that  it  may 
be  reasonably  supposed  that  it  will  cause  injury  to  others,  that  is, 
to  the  community  in  general,  or,  as  it  is  expressed,  to  the  public 
health  and  general  welfare.     (Id.) 

10.  Lbgislativb  Determination  Subjeot  to  Revikw  by  Gourts. — The 
means  adopted  to  produce  the  public  benefit  intended,  or  to  prevent 
the  public  injury,  must  be  reasonably  necessary  to  accomplish  that 
purpose  and  not  unduly  oppressive  upon  individuals.  The  deter- 
mination of  the  legislature  as  to  these  matters  is  not  conclusive, 
but  is  subject  to  the  supervision  of  the  courts,  and  if  the  above 
qualities  are  wanting,  a  law  arbitrarily  interfering  with  the  right 
of  contract,  or  imposing  restrictions  upon  lawful  occupations,  will 
be  held  void.     (Id.) 

11.  Laws  Eestricting  Houbs  of  Women's  Labor— Physical  Reasons 
Justifying.  —  The  application  of  short  hour  laws  exclusively  to 
women  is  justified  on  the  ground  that  they  are  less  robust  in  physical 
organization  and  structure  than  men,  that  they  have  the  burden  of 
child-bearing,  and,  consequently,  that  the  health  and  strength  of 
posterity  and  of  the  public  in  general  is  presumed  to  be  enhanced 
by  preserving  and  protecting  women  from  exertion  which  men  might 
bear  without  detriment  to  the  general  welfare.     (Id.) 

12.  Laws  Presumed  Constitutional  —  Presumption  as  to  Poucs 
Regulation. — The  courts  must  always  assume  that  the  legislature, 
in  enacting  laws,  intended  to  act  within  its  lawful  powers  and  not 
to  violate  the  restrictions  placed  upon  it  by  the  constitution.  Con- 
sequently, this  statute  must  be  taken  as  intended  for  a  police  regu- 
lation to  preserve,  protect,  or  promote  the  general  health  and 
welfare.     (Id.) 

13.  Necessity  of  Law — Pacts  Justifying  Classification— Review 
BY  Courts. — The  determination  by  the  legislature  that  facts  exist 
which  make  such  a  law  necessary,  and  also  with  regard  to  the  facts 
upon  which  a  lawful  classification  and  discrimination  depend,  must 
not  be  set  aside  or  disregarded  by  the  courts,  unless  the  legislative 
decision  is  clearly  and  palpably  wrong  and  the  error  appears  beyond 
reasonable  doubt  from  facts  or  evidence  which  cannot  be  contro- 
verted, and  of  which  the  courts  may  properly  take  notice.     (Id.) 
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14.  Bkasonabls  Lucitations  or  Hoints  or  Labob. — ^If  reasonable  men, 
upon  a  consideration  of  the  facta,  might  rationally  conclude  that 
the  restrictions  would  promote  or  preserve,  in  some  appreciable  de- 
gree, the  public  health  or  general  welfare,  the  law  must  be  deemed 
a  proper  exercise  of  the  police  power,  although  other  reasonable  men 
might  take  the  opposite  view.     (Id.) 

15.  Limitation  or  Houbs  or  Labob  or  Females  Employed  in  Hotels. 
— ^In  Tiew  of  the  reasons  which  justify  a  restriction  upon  the  hours 
of  employment  or  labor  of  women,  as  distinguished  from  men,  and 
the  differences  of  opinion,  among  those  familiar  with  the  subject, 
as  to  the  injurious  effect  of  labor  for  more  than  eight  hours  daily, 
the  court  cannot  hold,  that  a  limitation  to  eight  hours  a  day  of  the 
time  of  employment  in  many  of  the  occupations  mentioned  in  the  act, 
including  the  emplojrment  in  hotels,  is  unreasonable  as  a  health  regu- 
lation.    (Id.) 

16.  SPBCLA.L  Legislation — Exemption  or  Otheb  Similab  Occupations. 
— The  law  is  not  rendered  special  legislation  because  there  may  be 
no  reason  for  making  the  restrictions  as  to  the  particular  employ- 
ments mentioned  in  the  act  which  do  not  apply  with  equal  force  to 
other  similar  occupations.  If  there  are  good  grounds  for  the  classi- 
fication made  by  the  act,  it  is  not  void  because  it  does  not  include 
every  other  class  needing  similar  protection  or  regulation.     (Id.) 

17.  Wh^n  Laws  Abe  Qenebal  and  XJNiroBM  in  Opebation. — A  law  is 
general  and  uniform  in  its  operation  when  it  applies  equally  to  all 
persons  embraced  within  the  class  to  which  it  is  addressed,  provided 
such  class  is  made  upon  some  natural,  intrinsic,  or  constitutional 
distinction  between  the  persons  composing  it  and  others  not  em- 
braced in  it.  It  is  not  general  or  uniform,  and  it  makes  an  improper 
discrimination,  if  it  confers  particular  privileges  or  imposes  peculiar 
restrictions  or  disabilities  upon  a  class  of  persons  arbitrarily  selected 
from  a  larger  number  of  persons,  all  of  whom  stand  in  the  same 
relation  to  the  privileges  granted  or  burdens  Imposed,  and  between 
whom  and  the  persons  not  so  favored  or  burdened  no  reasonable 
distinction  or  substantial  difference  can  be  found  justifying  the 
inclusion  of  one  and  the  exclusion  of  the  other  from  such  privileges 
or  burdens.  The  difference  on  which  the  classification  is  based  must 
be  such  as,  in  some  reasonable  degree,  will  account  for  or  justify 
the  peculiar  legislation.     (Id.) 

18.  Exemption  or  Women  Employed  in  Lodging  and  Boarding 
Houses — Justification  or  Classification. — The  law  is  not  ren- 
dered special  nor  discriminatory  because  it  applies  to  women  em- 
ployed in  hotels  and  does  not  apply  to  women  employed  in  lodging 
houses  and  boarding  houses.  In  support  of  such  classification,  it 
will  be  assumed  that  the  legislature  determined  that  the  conditions 
surrounding  the  hotel  employees  rendered  their  work  more  arduous, 
and  materially  different  from  the  work  of  those  similarly  employed 
in  lodging  or  boarding  houses.     (Id.) 
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19.  Exemption  of  Persons  Engaged  in  HABTSSTDfo,  Bra,  Pbushablb 
Products. — The  exemption  in  the  act  of  persons  employed  in  har- 
TBsting,  curing,  eanning,  or  drying  perishable  fruits  or  Tegetables 
from  the  operation  of  the  Ufw,  is  not  an  improper  discrimination. 
The  classification  is  justified  by  the  facts  that  such  occupations  are 
engaged  in  only  for  a  short  period  of  each  year,  and  by  the  greater 
necessity,  from  the  standpoint  of  the  general  welfare,  for  facility 
in  obtaining  employees  to  do  the  work  than  obtains  in  ordinary 
employments,  in  order  to  avoid  loss  ensuing  from  the  perishable 
nature  of  the  products  to  be  preserved.    (Id.) 

20.  TiTiA  OF  Act— Only  One  Subject  Embraced  Ih.— The  title  of  the 
act  embraces  but  one  general  subject — the  regulation  of  female 
employment.  The  subdivision  of  this  subject  by  the  particular 
details  stated  in  the  title  does  not  make  it  embrace  two  subjects. 
(Id.) 

KQUITY.    See  Taxation,  36-40,  43,  48;   Vendor  and  Vendee,  4. 

ESCROW.    See  Deed,  6-13,  16. 

ESTATES  OF  DECEASED  PEBSONa 

1.  Appointmxnt  of  Subsiquzmt  Administrator— Time  vor  Fiung 
Petition  for  Appointment. — ^Although  the  court  has  no  power  to 
appoint  an  administrator  of  the  estate  of  a  deceased  person  until 
a  former  administrator  has  been  removed,  or  his  resignation  ac- 
cepted, the  statute,  (Code  of  Civil  Procedure,  sec  1427),  does  not 
require  that  the  resignation  of  a  former  administrator  must  have 
been  accepted  before  the  filing  of  the  petition  for  appointment  of  a 
successor.  If  it  is  necessary,  under  that  section,  that  the  estate 
be  delivered  up  by  the  first  administrator  before  a  second  can  be 
appointed,  it  must  be  presumed,  from  a  record  showing  the  ap- 
pointment of  the  first  administrator,  his  resignation  and  its  accept- 
ance, his  final  accounting  and  its  settlement,  and  the  appointment  of 
his  successor,  that  such  delivery  was  made.  (Barboza  v.  Pacific 
Portland  Cement  Co.,  36.) 

2.  FaMILT  ALIiOWANCS — INSOLVENT  ESTATE  —  DURATION  OF  ALLOW- 
ANCE.— Under  section  1466  of  the  Code  of  Civil  Procedure,  a  family 
allowance,  in  the  case  of  an  insolvent  estate,  must  not  be  for  longer 
than  one  year  after  the  granting  of  letters  testamentary  or  of  ad- 
ministration.    (Estate  of  Treat,  250.) 

3.  Construction  of  Order — Limitations  of  Statute  to  be  Bead 
INTO  Order— Failure  to  Specify  Duration  of  Order. — An  order 
for  a  family  allowance  which,  in  form,  simply  grants  an  allowance  of 
a  certain  sum  per  month,  without  any  specification  of  the  time  during 
which  it  shall  continue,  should  be  construed  as  if  the  provisions  of 
that  section  as  to  the  time  during  which  it  should  continue  con- 
stituted a  part  of  the  order.    So  construed,  such  an  order  continues 
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ESTATES  OF  DECEASED  PEESONS  (Continued.) 

during  the  progress  of  the  settlement  of  the  estate,  unless  the 
estate  is  insolvent,  in  which  event  it  continues  for  only  one  year 
after  the  granting  of  letters,  even  though  the  settlement  of  the 
estate  has  not  then  been  concluded.     (Id.) 

4.  Determination  of  Question  of  Insolvenctt — Collateral  Attack 
CN  Order. — Whether  or  not  the  estate  is  insolvent  is  a  question  of 
fact  that  may  be  determined,  upon  an  opposition  by  cred- 
itors of  the  decedent,  in  a  proceeding  to  enforce  the  continued 
payment  of  the  allowance,  instituted  after  the  expiration  of  the 
year  from  the  granting  of  letters.  Such  a  proceeding  involves  no 
collateral  attack  upon  the  original  order,  but  simply  an  inquiry 
as  to  whether  the  order  had,  by  its  terms,  ceased  to  be  operative. 
(Id.) 

5.  Making  op  Order  Does  not  Determine  Question  of  Solvency  or 
Insolvency. — While  aa  a  prerequisite  to  an  order  for  family  allow- 
ance under  section  1466  of  the  Code  of  Civil  Prooedure,  certain  facts 
must  be  determined  by  the  trial  court,  there  is  nothing  In  the 
statute  requiring  the  question  of  solvency  or  insolvency  of  the 
estate  to  be  so  determined.     (Id.) 

6.  Right  to  Allowance  in  Case  of  Insolvent  Estate — Time  of 
Allowance  cannot  be  Curtailed. — Even  if  the  estate  be  insolvent 
the  family  is  entitled  to  such  "reasonable  allowance  out  of  the 
estate  as  shall  be  necessary  for"  their  maintenance  "according  to 
their  circumstances/*  during  the  whole  of  the  year  prescribed,  if 
the  estate  is  properly  in  progress  of  settlement  so  long,  and  the 
court  may  not  restrict  such  "reasonable  allowance"  to  a  specified 
part  of  such  year.  The  determination  of  the  time  during  which  a 
"reasonable  allowance"  shall  be  paid  doea  not  rest  in  the  sound 
discretion  of  the  court.     (Id.) 

7.  Finding  on  Solvency  or  Insolvency  not  Implied  from  Making 
Order. — A  finding  and  adjudication  of  the  question  of  the  solvency 
or  insolvency  of  the  estate  is  not  implied  from  the  mere  making  of 
an  order  for  family  allowance,  within  a  year  after  the  granting  of 
letters,  at  least  in  the  case  of  an  order  which  does  not  in  express 
terms  prescribe  the  period  during  which  the  allowance  shall  con- 
tinue.    (Id.) 

8.  Appeal  from  Order  Directing  Payment  of  Allowance  in  In- 
solvent Estate. — ^Under  section  963,  subdivision  3,  of  the  Code  of 
Civil  Procedure,  allowing  an  appeal  in  probate  proceedings  from  an 
order  "against  or  in  favor  of  .  .  .  making  an  allowance  for  a 
widow  or  child,"  opposing  creditors  and  the  administrator  of  an  in- 
solvent estate  may  appeal  from  an  order  directing  the  payment  of  a 
fumily  allowance  under  such  original  order  therefor,  for  a  period 
subsequent  to  one  year  after  the  granting  of  letters.     (Id.) 

9.  Right  of  Succession — Conviction  of  Manslaughter  Doks  not 
Take  Away  Right  of  Succession.— Section  1409  of  the  Civil  Codo, 
providing  that  "no  person  who  has  been  convicted  of  the  murder  of 
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the  decedent  shall  be  entitled  to  sueceed  to  any  portion  of  his 
estate/*  cannot  be  construed  so  aa  to  take  away  the  right  of  suc- 
cession from  a  person  who  has  been  convicted  of  the  crime  of  man- 
slaughter in  killing  the  decedent.     (Estate  of  Eirby,  91.) 

10.  Definition  of  Wobd  "Mubdqi." — The  word  "murder/*  as  used  in 
such  section,  has  the  technical  meaning  given  it  in  the  definition 
embodied  in  section  187  of  the  Penal  Code.     (Id.) 

11.  Control  of  Lbqislatxjbx  over  Bight  of  Inheritance. — The  right 
of  inheritance  in  this  state  is  a  matter  entirely  in  the  control  of  the 
legislature  and  depends  wholly  upon  the  provisions  of  the  statutes, 
regardless  of  the  court's  notions  of  natural  right  and  justice.    (Id.) 

12.  Management  of  Propeett  by  Administrator— Profit  to  Estate— 

EXTBAOBDINART  SERVICES — ^EXTRA  COMPENSATION<--It  is  nO  part  of 

the  duty  or  authority  of  an  administrator  with  the  will  annexed  to 
manage  the  property  of  the  estate  for  the  benelt  of  the  estate  or  of 
the  heirs.  So  far  as  they  are  concerned  it  is  his  duty  simply  to  pre- 
serve the  estate  until  distribution.  If  he  undertakes  the  manage- 
ment of  it  and  loss  results,  he  is  chargeable  with  that  loss.  If,  upon 
the  other  hand,  profit  over  and  above  normal  results  from  his  en- 
deavors, he  is  entitled  to  an  allowance  from  the  estate  by  way  of 
compensation  for  extraordinary  services,  under  section  1618  of  the 
Code  of  Civil  Procedure,  there  being  no  provision  in  the  will  for  the 
compensation  of  the  executor  or  administrator.  (Estate  of  Broome, 
258.) 

13.  Appeal  fbom  Order  Making  Allowances  to  Administrator  — 
Beview  of  Findings  as  to  Extraordinary  Services.— Where  seri- 
ous question  arises,  either  over  the  character  or  value  of  the  service 
to  the  estate,  the  appellate  court  will  be  reluctant  to  disturb  the 
determination  of  the  judge  in  probate  with  respect  to  the  allow- 
ances made  the  administrator,  or  an  allowance  made  where  extra- 
ordinary services  are  found  to  have  been  rendered.  Where,  how- 
ever, the  court  made  a  detailed  finding  of  the  nature  and  character 
of  the  services,  and  withheld  extra  compensation  in  the  mistaken 
belief  that,  though  they  were  of  great  value,  and  not  such  as  the 
administrator  was  bound  to  render,  they  still  did  not  come  fairly 
within  the  category  of  extraordinary  service,  the  appellate  court 
will  reverse  the  order  refusing  extra  compensation,  and  direct  the 
probate  court  to  Hr  the  amount  thereof.     (Id.) 

14.  Agreement  foe  Payment  on  Distribution  Enforceable  on 
Partial  Distribution. — An  agreement  between  all  of  the  he2rs  of 
an  estate  providing  for  the  distribution  to  one  of  them  of  a  sum 
of  money  in  excess  of  his  share  "upon  the  distribution  of  the  estate/* 
may  be  enforced  by  him  on  a  proceeding  had  for  a  partial  dis- 
tribution, if  the  estate  has  ample  funds  with  which  to  pay  such 
sum  over  and  above  all  contingent  or  possible  demands  upon  it8 
moneys.     (Id.) 
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15.  Accounting  ^— Employment  of  Expebt  Accountant  —  Negessxtt 
POB  Employment. — It  is  the  duty  of  an  administrator  with  the  will 
annexed  to  examine  and  if  necessary  oppose  the  aeeounts  submitted 
for  settlement  by  his  predecessor  in  ofSce.  If  technical  or  expert 
knowledge  is  necessary  to  make  a  proper  examination,  it  is  his  duty 
to  employ  an  expert  accountant,  and  the  expense  of  such  employ- 
ment is  a  proper  charge  against  the  estate.     (Id.) 

16.  Appeal  prom  Obdee  of  Pabtlal  Distbibution — Judgment-Roll — 
Certification  of  Papebs — Clebk's  Cebtificate  to  Tbanscbipt. — 
An  appeal  by  the  administrator  with  the  will  annexed  from  portions 
of  a  decree  of  partial  distribution  is  in  effect  an  appeal  from  a 
judgment  and  may  be  taken  on  the  judgment-roll  alone,  consisting 
of  the  petitions  of  the  parties,  the  oppositions  thereto,  the  findings 
thereon,  and  the  decree  based  upon  those  findings.  No  bill  of  ex- 
ceptions or  other  certification  as  provided  by  law  and  by  rule  XXIX 
of  the  supreme  court  is  necessary.  The  clerk's  certificate  to  the 
correctness  of  the  transcript  is  sufficient.     (Id.) 

17.  Degrees  of  Kinship — Second  Cousin  and  Nephews  and  Nieces 
NOT  OF  Equal  Kinship. — Under  section  1386,  subdivision  5,  and 
section  1393  of  the  Civil  Code,  a  cousin  once  removed  of  a  deceased 
person  does  not  stand  in  the  same  degree  of  kinship  as  the  nephews 
and  nieces  of  the  deceased,  and  is  not  entitled  with  them  to  succeed 
to  the  estate.     (Estate  of  Moore,  324.) 

18.  Finding — Evidence  of  Belationship. — The  finding  that  the  per- 
sons to  whom  the  estate  was  distributed  were  the  nieces  of  the  de- 
ceased is  held  sustained  by  the  evidence.     (Id.) 

19.  Sl^erior  Coubt — Presumption  as  to  Jurisdiction. — In  this  state, 
the  same  presumption  exists  in  favor  of  the  acts  of  the  superior 
court  done  in  the  exercise  of  its  probate  jurisdiction,  as  exists  in 
favor  of  its  acts  done  in  ordinary  litigation  between  parties. — 
(Johnson  v.  Canty,  391.) 

20.  Decree  of  Distbibution — Evidence  of  Jurisdiction  and  Trans- 
mission OF  Title. — A  decree  of  the  superior  court  of  this  state  dis- 
tributing the  estate  of  a  deceased  person  is  in  itself  presumptive 
evidence  of  the  jurisdiction  of  the  court  to  render  it,  and  by  itself 
affords  evidence  of  the  transmission  of  the  title  of  the  deceased. 
(Id.) 

21.  Trust  Created  by  Will  —  Validity  and  Scope  Determined  by 
Decree  op  Distribution. — It  is  the  duty  of  the  court  in  probate, 
upon  proceedings  for  the  distribution  of  a  testator's  estate,  to  de- 
termine whether  or  not  a  valid  trust  had  been  created  by  the  will, 
and  to  determine  and  declare  in  the  decree  the  scope  and  terms  of 
such  trust  as  it  found  valid;  to  select  the  trustees  and  to  make 
distribution  to  them  of  the  trust  property,  and  also  to  determine 
what  other  persons  had  legal  or  equitable  rights  to  the  distributable 
property  of  the  estate,  and  the  extent  and  nature  of  their  interests. 
(Luscomb  V.  Fintzelberg,  433.) 
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22.  CONCLUSIVENBSS    OY    DEGREE  —  CANNOT    BB    IlCFBAOHED   BT   RESORT 

TO  Will. — When  the  decree  of  distribution  does  lo  determine  lueb 
matters,  although  the  determination  may  be  incorrect,  it  is  con- 
elusive  as  to  the  rights  of  heirs,  legatees,  and  devisees  unless  cor- 
rected on  appeal.  It  is  not  subject  to  collateral  attack  or  to  be  im- 
peached by  resort  to  the  terms  of  the  will,  and  the  rights  of  the 
parties  must  thereafter  be  determined  hy  a  resort  to  the  decree  of 
distribution  alone  as  a  final  and  conclusive  adjudication  of  the 
testamentary  disposition.     (Id.) 

23.  Estate  or  Pirst  Taker  Limited  to  Ldpb  Estate — ^Poweb  or  Dis- 
position roR  Specipic  Purpose— Limitation  Over— Enlargement 
or  Estate. — Where  by  the  terms  of  the  decree  the  estate  of  the 
first  taker  of  the  property  distributed  is  expressly  defined  to  be  a 
life  estate,  with  a  power  of  disposition  annexed,  to  be  exercised  for 
a  specific  purpose  only,  with  a  limitation  over,  the  power  of  div- 
posltion  does  not  enlarge  the  life  estate  into  a  fee  or  an  absolute 
right  of  property,  and  the  limitation  over  is  good.  This  rule  applies 
to  dispositions  of  real  as  well  as  personal  property.    (Id.) 

24.  Death  or  Lite  Tenant— Wrongful  Possession  or  Property  by 
Befresentatives  —  Representatives  Liable  in  Individual  Ca- 
pacity.— ^Upon  the  death  of  a  Ufe  tenant,  the  property  as  to  which 
the  life  estate  existed  forms  no  part  of  his  estate  and  his  personal 
representatives  have  no  right  to  it  in  their  representative  capacity. 
If  such  representatives  wrongfully  take  possession  of  it,  an  action 
'for  its  recovery   should  be  brought  against  them  as  individuals. 

(Id.) 

25.  Determination  or  Belationship  and  Heirship  on  Distribution 
— Findings. — In  a  proceeding  for  the  distribution  of  the  estate  of 
an  intestate  to  persons  claiming  to  be  a  half  sister  and  the  children 
of  a  deceased  half  brother  of  the  deceased,  the  evidence  is  reviewed 
and,  although  conflicting,  is  held  sufScient  to  sustain  the  findings  of 
the  trial  court  that  neither  of  such  claimants  was  in  any  way  related 
to  the  deceased  nor  one  of  his  heirs  at  law.  (Estate  of  Fleming, 
524.) 

26.  Claimant  Has  Burden  or  PROor  to  Show  Belationship.— Id  such 
a  proceeding,  the  burden  of  proof  is  upon  the  persons  claiming  dis- 
tribution to  establish  their  relationship  to  the  deceased.     (Id.) 

27.  Appeal— Order  Bepusing  New  Triait-Party  not  Interested  in 
Estate  Cannot  Question  Distribution.- Such  a  claimant,  on  an 
appeal  from  an  order  denying  her  a  new  trial  of  the  proceeding 
for  distribution,  and  after  the  appellate  court  has  approved  the 
finding  that  she  was  in  no  way  related  to  the  deceased  and  had 
absolutely  no  interest  in  his  estate,  is  not  an  aggrieved  party  as  to 
findings  made  on  any  other  issue,  or  as  to  the  disposition  of  the 
estate  made  by  the  decree,  and  cannot  question  their  correctness. 

(Id.) 
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28.  SxTmcisNCT  or  Findings  to  Support  Jxtdomxnt  —  Bsvikw  on 
Appeal. — The  fact  that  the  findings  made  in  such  proceeding  do  not 
support  the  judgment  does  not  render  the  judgment  Toid,  but  only 
erroneooB,  a  condition  warranting  a  reversal  on  an  apjrea^.  there- 
from hy  an  aggrieved  partj.  Snoh  a  point  cannot  be  considered  on 
an  appeal  from  an  order  denying  a  motion  for  a  new  trial,  but  only 
on  direct  appeal  from  the  judgment.     (Id.) 

See  Appeal,  7, «;  New  Trial,  3;  Wills. 
ESTOPPEL.    See  OfSce  and  Officer,  12;    Statute  of  Frauds,  3. 

EVIDENCE.  See  Appeal,  11-14;  Criminal  Law,  8,  10-12;  Deed,  17: 
Easement,  5-7;  Estates  of  Deceased  Persons,  25,  26;  Husband 
and  Wife,  1-3,  5,  6;  Insurance,  3.  5;  Jury  and  Jurors;  Mali- 
cious Prosecution,  2-7;  Mechanics'  Liens,  1,  11, 12;  Negligence, 
4,  6,  7,  15-18,  26,  28,  32,  35-37;  Practice^  2;  Taxation;  Wills, 
7,  9-12,  20,  33-38. 

EXECUTORS  AND  ADMINISTBATOBS.  See  Estates  of  Deceased 
Persons. 

FALSE  IMPRISONMENT. 

1.  Abrest  op  Woman  on  Citil  Process  Unattthorukd  —  Insteuc- 
tions. — Under  section  861  of  the  Code  of  Civil  Procedure,  a  woman 
cannot  be  arrested  upon  process  issued  in  s  civil  action,  and  in  an 
action  by  her  to  recover  damages  for  false  improsonment  on  account 
of  such  arrest  the  court  might  have  instructed  the  jury  that  the 
arrest  was  illegal  under  any  circumstances.  Consequently,  error  in 
instructions  that  the  arrest  was  illegal  for  other  reasons  is  without 
prejudice  to  the  defendant.     (Nelson  t.  Kellogg,  621.) 

2.  Special  Damages — Attorney's  Fees  Incurred  bttt  Not  Paid. — 
In  such  action  for  false  imprisonment,  the  plaintiff,  under  proper 
pleadings,  is  entitled  to  recover  as  special  damages,  a  liability 
incurred  but  not  paid  by  her  for  the  services  of  an  attorney  em- 
ployed by  her  to  secure  her  release  from  the  arrest.     (Id.) 

3.  Reasonable  and  Necessary  Expenses  Caused  by  Wrongful 
AcTS^ — The  rule  is  established  in  this  state  that  in  actions  for  dam- 
ages for  tortious  injuries  the  recovery  may  include  damages  properly 
pleaded,  consisting  of  a  liability  incurred  but  not  paid,  for  reason- 
able and  necessary  expenses  caused  by  the  wrongful  act  complained 
of,  such  as  the  fees  of  an  attorney  employed  to  obtain  a  discharge 
from  an  illegal  arrest,  physician's  bills  incurred  for  cure  of  bodily 
injuries,  and  the  like.     (Id.) 

4.  Exoneration  of  Defendant — Arrest  Based  on  Advice  of  Magis- 
trate.— The  defendant  is  not  exonerated  from  liability  for  the  false 
imprisonment  by  the  fact  that,  before  filing  his  affidavit  for  the 
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FALSE  IMPBISONMENT  (Continued). 

arrest,  the  magistrate  who  issued  the  warrant,  being  informed  of  the 
facts,  advised  him  that  there  was  suifieient  cause  for  the  arrest. 
(Id.) 

5.  Probable  Cause  Not  Defense  fcxr  Faibk  Iupbisonxent. — In 
actions  for  false  imprisonment,  the  defense  of  probable  cause  is  not 
applicable,  and  the  good  faith  of  the  defendant  is  material  only  on 
the  question  of  punitive  damages.     (Id.) 

6.  Arrest  of  Female  on  Civil  Peocess^Maoistratb  wrrHour  Juris- 
diction TO  Issue  Warrant. — The  principle,  that  where  the  affidavit 
for  arrest  contains  direct  statement  of  facts  which  constitute  some 
evidence  of  every  fact  which  the  statute  requires  to  be  shown  therein, 
the  magistrate  to  whom  it  is  presented  has  jurisdiction  to  pass  upon 
its  sufficiency,  and  if  he  determines  upon  such  evidence  that  it  is 
sufficient  and  thereupon  issues  the  warrant,  the  party  who  invokes 
his  decision  is  not 'answerable  to  the  defendant  in  damages  if  the 
magistrate  errs  in  his  judgment,  is  not  applicable  to  the  arrest  on 
civil  process  of  a  person  shown  to  be  a  female,  since  such  arrest  is 
not  allowed  on  any  state  of  facts  and  the  magistrate  can  under  no 
circumstances  acquire  jurisdiction  to  issue  the  warrant.     (Id.) 

FINDINGS. 

General  Findings — Application  to  Allegations  of  Compijont  and 
Answer. — Findings  in  the  general  form  that  all  the  allegations  of 
the  complaint  are  true  and  all  of  the  allegations  of  the  answer 
untrue,  is  the  equivalent  of  a  specific  finding  as  to  each  allegation 
of  the  answer  as  well  as  those  of  the  complaint.  (Campbell  t. 
Canty,  382.) 

See  Estates  of  Deceased  Persons,  25,  27,  28;  Guardian  and 
Ward,  4,  6;  Husband  and  Wife,  1-3,  7,  11;  New  Trial,  3-7; 
Sale,  1,  2;  Taxation,  32. 

FOREST  RESERVE.     See  Water  and  Water-Rights,  2,  3. 

FORFEITURE.     See  Vendor  and  Vendee,  1-11. 

FRAUD.     See  Husband  and  Wife,  7-11;    Statute  of  Frauds;    Taxation, 
4,  5,  8;    Wills,  15. 

GIFT.     See  Homestead,  1,  4. 
GRANTOR  AND  GRANTEE.    See  Deed. 

GUARDIAN  AND  WARD. 

1.  Guardianship  of  Minor— Preferential  Right  of  Parent— Pre- 
sumption of  Competency. — ^Under  section  1751  of  the  Code  of  Civil 
Procedure,  it  is  the  duty  of  the  court  to  appoint  the  father  or  mother 
of  a  minor  child  under  the  age  of  fourteen  years  as  its  guardian,  if 
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GUARDIAN  AND.  WARD  (Continued). 

Biich  parent  is  found  by  the  court  competent  to  discharge  the  duties 
of  guardianship;  and  inasmuch  as  the  presumption  of  law  is  in 
favor  of  competencj,  the  section  is  to  be  construed  as  if  it  read  that 
the  father  or  mother  is  to  be  appointed  if  not  found  by  the  court 
incompetent     (Guardianship  of  Forrester,  493.) 

2.  Competent  Father  Preferbed  to  Grandmother. — Where  the  father 
is  competent,  he  is  entitled  to  letters  of  guardianship  in  preference 
to  the  grandmother,  even  though  the  court  maj  find  that  the  child's 
health  and  welfare  would  be  promoted  bj  granting  guardianship  to 
the  grandmother.     (Id.) 

3.  Willful  Failure  to  Maintain  Not  Proof  of  Incompetency. — The 
willful  failure  of  a  father  to  maintain  his  child,  although  it  may 
be  shown  as  one  of  the  items  of  evidence  bearing  upon  the  question 
of  his  competency,  is  not  the  same  thing  as  incompetency,  and  will 
not  support  a  conclusion  to  that  effect.     (Id.) 

4.  Evidence — ^Finding  Not  Supported. — ^The  finding  that  the  father 
of  the  child  in  question  had  willfully  failed  to  support  it  is  held  not 
to  be  supported  by  the  evidence.     (Id.) 

5.  Voluntary  Support  of  Child'  by  Grandparents — Acquiescence 
BY  Father. — In  view  of  the  provision  of  section  208  of  the  Civil 
Code,  that  a  "parent  is  not  bound  to  compensate  the  other  parent,  or 
a  relative,  for  the  voluntary  support  of  his  child,  without  an  agreement 
for  compensation,"  the  acquiescence  of  a  father  in  the  voluntary 
support  of  his  child  by  its  grandparents  cannot  be  construed  as  a 
willful  failure  by  him  to  support  it,  within  the  meaning  of  subdi- 
vision 4  of  section  246  of  the  Civil  Code.     (Id) 

6.  Finding  op  Fact  Placed  Among  Conclusions  of  Law. — A  finding 
may  be  regarded  as  one  of  fact  even  though  mistakenly  placed 
among  the  conclusions  of  law,  but  this  cannot  be  done  where  it 
appears  that  the  alleged  finding  was  a  conclusion  drawn  by  the  court 
from  the  facts  previously  found,  and  such  facts  do  not,  as  matter  of 
law,  support  it.     (Id.) 

7.  Guardianship  of  Minor — Testamentary  Appointment — Who  May 
Appoint. — The  right  to  appoint  a  guardian  of  a  minor  by  will  or 
deed  is  statutory,  and  under  section  241  of  the  Civil  Code,  a  guardian 
of  a  legitimate  child  may  be  so  appointed  *'by  the  father,  with  the 
written  consent  of  the  mother;  or  by  either  parent,  if  the  other  be 
dead  or  incapable  of  consent."     (Matter  of  Allen,  625.) 

8.  Custody  of  Child  Awarded  to  Mother  by  Divorce  Decree — 
Custody  after  Death  of  Mother. — A  decree  of  divorce,  whereby 
the  custody  of  a  minor  child  was  awarded  to  the  mother,  did  not  abso- 
lutely end  the  father's  right  to  its  control;  it  merely  determined 
that,  as  between  the  husband  and  wife,  the  child  should  be  placed  in 
the  custody  of  the  latter  until  some  other  disposition  should  be 
made.  It  did  not  undertake  to  provide  for  the  custody  of  the  child 
after  the  mother's  death.     (Id.) 


Digitized  by 


Google 


794  Habeas  Corpus. 


GUABDIAN  AND  WABD  (Contmned). 

9.  Father's  Bight  to  Custody  aitib  Dbath  or  Mothb.— Upon  the 
death  of  the  parent  to  whom  ia  awarded  the  eoatodj  of  a  minor 
child  by  the  decree  divorcing  the  parents,  the  other  parent  becomes 
entitled  to  the  custody.     (Id.) 

10.  Divorced  Mother  Cannot  Appoint  Guabdian  bt  Wili.  Dubino  Lifb 
07  Father. — A  mother  to  whom  a  decree  of  divorce  has  awarded 
the  custody  of  a  minor  child,  has  no  right  to  appoint  a  testamentary 
guardian  thereof,  if  the  father  of  the  child  was  alive  at  the  time 
of  her  death.  Such  an  attempted  appointment  is  entirely  without 
force  or  effect,  and  did  not  become  operative  upon  the  lubseqnent 
death  of  the  father.     (Id.) 

11.  When  Motheb  Mat  Appoint  Testaicentabt  Guabdian.— Under 
section  241  of  the  Civil  Code,  a  mother  is  anthorized  to  appoint  a 
testamentaxy  guardian  of  a  minor  child  only  in  the  event  that  the 
father  is  dead  or  incapable  of  acting.  This  condition  must  exist 
at  the  date  of  the  mother's  death,  or  at  least  when  her  will  is  probated. 
(Id.) 

12.  Contest  tor  Guardianship — Appuoants  Without  Pbetbrential 
BioHT— Discretion  in  Appointment. — On  a  contest  for  letters  of 
guardianship  of  a  minor,  when  neither  of  the  applicants  has  any 
preferential  right  to  the  appointment,  the  court  is  authorized,  under 
section  246  of  the  Civil  Code,  to  exercise  its  discretion  in  appointing 
one  or  the  other  of  the  contending  parties,  having  due  regard  for 
the  considerations  set  forth  in  that  section.     (Id.) 

13.  Considerations  Actuating  Appointment— Wblparb  of  Chuo — 
Preference  Expressed  bt  Minor. — In  such  a  case  the  primary  con- 
sideration for  the  guidance  of  the  court  is  '*the  best  interest  of  the 
child  with  respect  to  its  temporal  and  its  mental  and  moral  welfare,** 
and  the  conclusion  reached  by  the  court  will  not  be  set  aside  on 
appeal  unless  it  was  reached  as  the  result  of  an  abuse  of  discretion. 
In  reaching  its  conclusion  the  court  may  take  into  consideration  a 
preference  expressed  by  the  minor,  even  though  the  child  was  under 
the  age  of  fourteen.     (Id.) 

HABEAS  COBPUS.    See  Criminal  Law,  7j   Juvenile  Court,  7. 

HOMESTEAD, 

1.  Status  op  Property  at  Time  of  Selbctiok  Determines  Rioht 
op  Surviving  Spouse — Community  and  Separate  Property. — 
Under  section  1474  of  the  Code  of  Civil  Procedure  and  section 
1265  of  the  Civil  Code,  the  right  to  have  property  upon  which  a 
homestead  has  been  impressed  vest  absolutely  in  the  surviving 
spouse  depends  upon  the  character  of  the  property  at  the  time  the 
homestead  upon  it  is  selected.  If  the  homestead  was  selected  from 
the  community  property  or  from  the  separate  property  of  the  per- 
son selecting  or  joining  in  the  selection  of  the  same,  it  vests  abso- 
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HOMESTEAD  (Continued). 

lutelj  in  the  enryiTor.  It  veets  otherwise,  if  selected  under  eertain 
conditions,  from  the  separate  property  of  either  spouse.  (Wall  v. 
Brown,  307.) 

2.  Homestead  on  Community  Pkopkbtt — ^Dkkd  of  Gift  of  Undivided 
Interest  to  Wife — Bight  of  Survivoeship  not  Impaibxd. — Where 
a  homestead  is  declared  bj  the  wife  upon  communitj  property,  and 
thereafter  the  husband  makes  a  deed  of  gift  of  an  undivided  in- 
terest in  the  land  to  his  wife,  the  interest  conveyed  vests  in  her  as 
her  separate  property.  Such  a  conveyance,  however,  does  not  have 
the  effect  to  impair  the  homestead  or  to  destroy  the  right  of  sur- 
vivorship created  thereby  to  the  extent  of  the  property  conveyed. 
(Id.) 

3.  Homestead  Distinct  fbom  Legal  Title. — ^The  homestead  is  some- 
thing distinct  from  the  legal  title.  It  qualifies  and  limits  the  right 
of  the  ovmer  of  the  title  for  the  benefit  and  protection  of  both 
spouses  while  living,  and  to  insure  future  protection  to  the  survivor. 
(Id.) 

4.  Entieb  Peopebtt  Vests  in  Husband  Upon  Death  of  Wipe. — 
After  such  deed  of  gift  to  the  vrife,  the  homestead,  which  she  had 
theretofore  impressed  on  the  whole  property  while  it  was  community 
property,  is  not,  as  to  the  interest  conveyed  to  her,  to  be  deemed 
and  treated  as  if  selected  from  her  separate  property  without  her 
consent,  and  as  vesting  on  her  death  in  her  heirs,  under  the  pro- 
visions of  section  1474  of  the  Code  of  Civil  Procedure.  On  the  con- 
trary, upon  the  death  of  the  vnfe,  the  whole  of  the  property  im- 
pressed with  the  homestead  vested  absolutely  in  the  surviving 
husband.     (Id.) 

HOTELS.    See  Employer  and  Employee,  4-20. 

HUSBAND  AND  WIPE. 

1.  Action  fob  Maintenance  —  Findings  —  Evidence  —  Extreme 
Cruelty. — It  is  held  in  an  action  by  a  wife  for  maintenance  that 
it'  cannot  be  said  that  the  findings  of  the  trial  court,  to  the  effect 
that  the  acts  of  extreme  cruelty  on  the  part  of  the  husband  were 
without  sufScient  provocation,  are  unsupported  by  the  evidence. 
(Clopton  V.  Clopton,  27.) 

2.  Appeal— Review  of  Findings — Conflict  of  Evidence. — The  de- 
cision of  the  trial  court,  upon  questions  of  fact,  is  conclusive  upon 
the  appellate  court,  in  so  far  as  there  is  any  substantial  evidence 
tending  fairly,  with  such  inferences  as  may  reasonably  be  drawn 
therefrom,  to  support  such  decision,  even  though  the  latter  court 
may  think  that  a  different  conclusion  should  have  been  reached. 
(Id.) 

3.  Finding  of  Extbeme  Ceuklty — Conclusivkness  on  Appeal. — The 
question  whether  acts  or  conduct  constitute  such  cruelty  as  under 
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HUSBAND  AND  WIFE  (Continued). 

all  the  circumstances  shown  warrants  the  granting  of  a  divorce  is 
of  such  a  nature  that  the  conclusion  of  the  trial  <fourt  is  necessarily 
entitled  to  great  weight,  and  it  is  only  where  it  is  clear  that  it  is 
without  any  substantial  support  in  the  CTidence  that  it  will  be  dis- 
turbed on  appeal.     (Id.) 

4.  Dismissal  or  Peior  Action  fob  Divobgs— Subbeqxtekt  Actiok  not 
Barbed. — An  action  by  a  wife  for  a  divorce,  which  is  dismissed  by 
her,  under  subdivision  1  of  section  581  of  the  Code  of  Civil  Pro- 
cedure, without  the  consent  or  knowledge  of  the  defendant,  and 
without  consideration  of  any  kind  from  him  to  her,  is  not  a  bar  to 
a  subsequent  action  concerning  the  matters  involved  therein.    (Id.) 

5.  Besebving  Buling  on  Evidence— Pbofeb  Practicb. — The  practice 
of  receiving  evidence  that  is  objected  to,  subject  to  the  objection  and 
without  a  ruling  thereon,  is  not,  except  under  very  exceptional  cir- 
cumstances, to  be  commended,  and  where  such  course  is  followed,  a 
ruling  should  be  made  prior  to  the  conclusion  of  the  trial  and  in 
time  to  enable  the  party  to  fully  present  his  case  in  the  light  of 
such  ruling.     (Id.) 

6.  Failure  to  Bulb  on  Objections — ^Lace  of  Pbejudice. — The  failure 
of  the  court  to  formally  rule  on  evidence  so  received  subject  to  objec- 
tions is  without  prejudice,  if  the  objections  were  untenable,  and  the 
court  finds  in  consonance  with  the  evidence.     (Id.) 

7.  Antenuptial  Contract  —  Immaterial  Finding  as  to  Fraud  in 
Procurement. — In  such  action  by  the  wife  for  maintenance,  in  which 
alleged  mala  fide  grantees  of  the  separate  property  of  the  husband 
are  joined  as  defendants,  a  finding  that  an  antenuptial  contract 
executed  by  the  husband  and  wife  was  fraudulently  obtained  by  the 
husband  is  immaterial,  where  there  was  nothing  in  such  contract  pur- 
porting to  relieve  the  husband  from  his  obligation  of  supporting  his 
wife  during  the  continuance  of  the  marriage  relation,  and  the  fact 
that  such  finding  is  unsupported  by  the  evidence  is  without  prejudice 
to  the  defendants.     (Id.) 

8.  Fraudulent  Transfeb  of  Pbopebtt  by  Husband— Bight  of  Wife 
TO  Attack. — ^While  the  wife,  merely  because  of  the  conjugal  relation , 
has  no  standing  to  attack  a  voluntary  disposition  of  her  husband's 
separate  property,  for  the  reason  that  the  fact  of  marriage  gives  her 
no  interest  therein,  nevertheless,  where  by  reason  of  the  conduct  of 
the  husband  she  is  entitled  to  enforce  separate  maintenance  at  his 
hands,  she  is  so  far  within  the  protection  of  the  statute  invalidating 
any  transfer  of  property  made  with  intent  to  delay  or  defraud  "any 
creditor  or  other  person  of  his  demands,"  that  such  statute  avoids 
as  to  her  any  transfer  made  with  design  to  defeat  such  right.    (Id.) 

9.  Limitation  on  Bight  of  Wifb  to  Attack  Transfeb.— It  is  only, 
however,  to  the  extent  that  the  wife's  right  of  support  has  been 
affected  by  the  transfer  of  his  separate  property  by  her  husband 
that  she  has  any  legal  ground  of  complaint  entitling  her  to  avoid 
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HUSBAND  AND  WIFE  (Continued). 

such  transfer,  and  the  court  should  not  disturb  such  a  transfer  an^ 
further  than  the  exigencies  of  the  decree  in  favor  of  the  wife  require, 
all  else  belonging  to  the  transferee.     (Id.) 

10.  Decree  fob  Maintenance — Property  or  Husband  to  Be  First 
Resorted  to. — In  an  action  by  a  wife  for  maintenance,  the  separate 
property  of  the  husband,  conveyed  by  him  without  consideration  in 
order  to  hinder  and  defraud  the  plaintiff  and  to  deprive  her  of  her 
right  to  support,  cannot  be  resorted  to  for  payments  of  the  amounts 
accruing  under  the  decree  in  the  wife's  favor,  as  long  as  the  hus- 
band has  other  property  of  his  own  available  for  that  purpose.    (Id.) 

11.  Value  of  Husband's  Property: — Unsupported  Findings. — Findings 
as  to  the  value  of  the  untransferred  property  of  the  husband,  show- 
ing it  to  be  insufficient  to  provide  for  the  payment  of  the  maintenance 
awarded  by  the  decree  to  the  wife,  are  held  unsupported  by  th« 
evidence.     (Id.) 

12.  Deed— Wipe  as  Co-grantee— Presumption  op  Separate  Property 
not  Conclusive  between  Husband  and  Wipe. — Where  a  wife  is 
named  in  a  deed  as  a  co-grantee  with  her  husband,  the  presumption 
that  she  thereby  acquired  a  separate  property  interest  in  the  land 
conveyed,  as  declared  by  section  164  of  the  Civil  Code,  is  not  con- 
elusive,  in  a  controversy  solely  between  the  husband  and  the  legal 
representative  of  the  wife.     (Ives  v.  Connacher,  174.) 

13.  Purchase  and  Part  Payment  with  Community  Funds — Note 
AND  Mortgage  por  Balance  —  Part  Payment  from  Separate 
Property  op  Wife. — Where  the  property  so  acquired  was  purchased 
and  partly  paid  for  with  community  funds,  and  a  note  and  mort- 
gage on  the  same,  executed  by  the  wife  as  well  as  the  husband,  are 
given  to  secure  the  unpaid  balance,  the  property  is  community 
property,  and  its  status  as  such  is  not  changed  by  the  mere  fact 
that  a  part  of  the  unpaid  balance  was  subsequently  paid  from  the 
separate  property  of  the  wife.     (Id.) 

14.  Agreement  to  Transmute  Community  into  Separate  Property. — 
The  fact  of  such  payment  from  the  separate  property  of  the  wife 
does  not  necessitate  an  inference  of  an  agreement  between  the 
husband  and  wife  to  transmute  the  community  property  so  acquired 
into  her  separate  property;  it  ia  rather  to  be  presumed,  nothing 
else  appearing,  that  the  money  of  the  wife  was  advanced  by  her 
for  the  benefit  of  the  community,  to  assist  in  discharging  a  lien 
on  cummunity  property.     (Id.) 

See  Divorce;  Homestead;  Marriage;  Parent  and  Child;  Wills,  18. 

INFANTS.    See  Guardian  and  Ward. 

INJUNCTION.    See  Street  Assessment,  4-6;    Water  and  Water-Bights, 
7,  8,  13. 
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IN80LTENCY.    Bee  EeUtet  of  Deeeued  Penone,  2-8. 

IN8TBU0TI0N&  Bee  Appeal,  10;  Crimiiial  Law,  13,  14;  False  Im- 
prisoimieiit,  1;  Landlord  and  Tenant,  7;  Negligenee,  18,  21, 
83,34. 

IN8UBANCE. 

1.  BtTBOLABT  IN8UBANGB— ElVTBT  EVRCTID  ST  IfkANS  OT  TOOLS  Oft  Ex- 
PL0SIVI8  USXD  BOUCTLT  UPON  SAFES— ENTKT  ST  USI  OF  COMBINA- 
TION OF  Safi — Ck)NSTBncTiON  OF  PoLiCT.— TJnder  a  policy  inmuing 
a  bank  againit  loas  bj  bnrglarf,  which  limited  the  liabilitj  of  the 
inenrer  to  a  loss  by  bnrglarf  accomplished  through  entiy  into  the 
bank's  safes  '*bj  the  nse  of  tools  or  ezplosiTes  direetlj  thereupon,*' 
or,  in  the  erent  that  the  property  stolen  was  taken  from  an  inner 
chest  contained  in  a  safe,  to  a  loss  accomplished  through  entry  into 
such  chest  also  '^y  the  nse  of  tools  or  explosives  directly  thereupon," 
the  insurance  company  is  not  liable  for  a  loss  hj  burglary  of  prop- 
erty taken  from  such  inner  chest,  where  entry  thereto  was  effected 
by  the  use  of  the  secret  combination  of  its  locks,  a  knowledge  of 
which  had  been  surreptitiously  acquired  by  the  burglars  while  making 
repairs  on  the  safe,  notwithstanding  entry  into  the  outer  safe  was 
made  by  the  use  of  tools  directly  upon  that  safe.  (First  National 
Bank  of  Monrovia  ▼.  Maryland  Casualty  Company,  61.) 

2.  PLEADINO — BUFFICIXNCT   OF   COICPLAINT— ABSENGB  OF  DeMUHEEB. — 

In  an  action  to  recover  for  a  loss  of  property  abstracted  by  the 
burglars  from  such  an  inner  chest,  the  complaint,  after  trial  and 
in  the  absence  of  a  special  demurrer,  will  be  held  sufficient  to  state 
a  cause  of  action,  notwithstanding  it  avers  an  entry  into  the 
"safes,"  instead  of  an  entry  into  the  safe  and  chest.    (Id«) 

8.  EviDKNCS— Findings  not  Sustained.— In  this  case  it  is  held,  upon 
a  review  of  the  evidence,  that  the  findings  that  the  safes  mentioned 
in  the  policies  were  entered  by  the  use  of  tools  directly  thereupon 
are  not  sustained,  because  the  evidence  shows  without  conflict  that 
entry  into  the  inner  steel  burglar  proof  chest  from  which  the  valu- 
ables were  extracted  was  not  effected  by  the  use  of  tools  directly 
thereupon,  but  solely  by  the  use  and  operation  of  the  secret  com- 
bination thereof.     (Id.) 

4.  CoNSTBUCJTiON  OF  PoucT— LuBiLiTT  OF  Insttbeb. — Before  an  in- 
sured is  entitled  to  recover  upon  a  policy  of  insurance  it  is  essential 
that  he  bring  himself  within  the  express  provisions  of  the  policy. 
And  while  in  the  construction  of  such  policies  the  rule  is  that 
doubtful  provisions  are  to  be  construed  in  favor  of  the  insured  and 
in  aid  of  his  right  to  recover  thereon,  the  rule  is  equally  well 
established  that  where  the  terms  of  the  policy  are  plain  and  ex- 
plicit the  court  can  indulge  in  no  forced  construction  of  the  con- 
tract to  cast  a  liability  upon  the  insurance  company  which  it  htis 
not  assumed.     (Id.) 
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INSUBANCE  (Continued). 

5.  Attack  on  Findino  vox  iKsumonENOT  or  Eyidsncs. — ^A  failure 
to  object  to  OTidenee,  or  to  moTO  for  a  nonsoit,  or  to  request  speeifio 
findings,  does  not  preclude  an  appellant  from  attacking  a  finding 
on  the  ground  of  insuificiencj  of  the  evidence  to  sustain  it.    (Id.) 

INTEBE8T.    See  Employer  and  Employee,  1;   Taxation,  40. 

INTOXICATING  LIQUOBa 

1.  BaouLATiMG  Sau  ov  LiQUOBa — ^Appboval  by  Electors  or  Spxcial 
BiSTBiCT. — ^A  law  relating  to  the  retailing  of  intoxicating  liquors 
relates  to  such  a  subject  that  its  taking  effect  in  any  particular 
locality  of  the  state  may  be  made  to  depend  upon  a  favorable  vote 
of  the  electors,  without  involving  a  forbidden  delegation  of  legis- 
lative power.     (Ex  parte  Beck,  70L) 

2.  Local  Option  Law  Is  Constitutional— Act  Not  XJnbeasonablb 
OB  DsLBGATioN  ow  LflGiSLATiVB  PowBB. — The  so-callcd  "Local  Option 
Act"  of  April  4,  19U,  (Stots.  1911,  p.  699),  which  in  effect  pro- 
hibits the  sale,  etc.,  of  iJcoholic  liquor  in  any  incorporated  city  or 
town  of  the  state,  or  the  portion  of  any  supervisorial  district  not 
included  within  the  boundaries  of  any  such  city  or  town,  in  which 
at  least  twenty-five  per  cent  of  the  electors  petition  for  an  election 
on  the  question,  unless  a  majority  of  the  electors  voting  on  the 
question  declare  themselves  in  favor  of  such  sale,  etc,  was  enacted 
by  the  legislature  in  the  exercise  of  its  police  powers,  and  is  not 
invalid  either  on  the  ground  of  unreasonableness  or  on  tho  ground 
that  it  involves  the  delegation  of  its  power  by  the  legislature.    (Id.) 

8.  Limits  or  Local  Option  Distbicts  —  Lbgislatubb  Might  Pre- 
scribe. — ^As  that  act  involves  no  delegation  of  legislative  power,  anrl 
authorizes  no  exercise  of  legislative  power  or  any  power  of  local 
government  by  the  districts  specified,  it  follows  that  the  legislature 
had  the  power  to  prescribe  the  limits  of  territory  within  which  the 
electors  might  avail  themselves  of  the  prohibitions  of  the  act,  and 
could  make  a  supervisorial  district  such  a  unit.     (Id.) 

4.  Act  Is  a  Genbbal  Law  —  Operation  in  Cities  Having  Free- 
HOLDEBs'  Chabters. — The  act  is  a  general  law,  applicable  everywhere 
in  the  state,  except  possibly  in  cities  having  freeholders'  charters. 
If  not  applicable  in  such  cities,  that  fact  would  not  impair  the 
character  of  the  law  as  a  general  law.    (Id.) 

5.  Police  Poweb  or  Counties,  Cities,  and  Towns — ^Local  Beoula- 
TiONS  Subject  to  General  Laws. — Wo  far  as  any  authority  of 
counties,  cities,  and  towns  in  the  matter  of  the  regulation  of  the 
sale  or  distribution  of  alcoholic  liquors  is  based  on  the  provisions 
of  the  constitutional  grant  (Const.,  art.  XI,  sec.  11),  to  make  and 
enforce  "local,  police,  and  sanitazy  regulations,*'  it  is  subject  at  all 
times  to  general  laws,  and  such  local  regulations  must  give  way  to 
such  general  laws  so  far  as  they  are  in  conflict  therewith.    (Id.) 
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INTOXICATING  LIQUORS  (Continued). 

6.  Vote  of  Electors  Does  Not  Suspend  General  Laws  AtrrHORiz- 
ING  Licenses  of  Liquor  Traffic. — It  is  the  act  itself,  and  not  the 
vote  of  the  electors,  that  suspends  the  provisions  of  other  general 
laws,  such  as,  in  the  case  of  cities  and  towns  organized  under  the 
general  Municipal  Corporation  Act,  provisions  authorizing  the 
licensing  of  the  traffic  in  alcoholic  liquors  for  purposes  of  revenue 
and  regulation,  and  in  the  case  of  portions  of  supervisor  districts 
outside  of  cities  and  towns,  provisions  of  the  County-  Government 
Act  of  the  same  character.    (Id.) 

7.  Law  Is  Uniform  in  Operation. — The  law  is  uniform  in  its  opera- 
tion, and  applicable  to  all  parts  of  the  state  as  to  which  the  legis- 
lature has  the  authority  to  legislate  on  the  subject,  notwithstanding 
the  traffic  in  intoxicating  liquors  in  each  district  may  be  forbidden 
or  not  forbidden  as  the  electors  may  indicate  their  desire.     (Id.) 

8.  Requirement  for  Majority  Vote  to  Leoauze  Liquor  Traffic. — 
It  was  purely  a  question  of  policy  for  the  legislature  to  determine 
on  what  conditions  and  under  what  circumstances  such  traffic  should 
be  allowed,  and  the  requirement  that  a  majority  of  the  votes  cast 
at  the  election  must  be  in  favor  of  the  traffic  in  order  to  authorize 
it  is  no  legal  objection  to  the  validity  of  the  act.    (Id.) 

9.  Suspension  of  Poucb  Power  of  Counties,  Cities,  and  Towns. — 
There  is  in  the  act  no  forbidden  suspension  of  the  police  power 
granted  by  the  constitution  to  eounties,  cities,  and  towns.     (Id.) 

IRRIGATION  DISTRICT, 

1.  Organization  under  Act  of  March  31,  1897— Review  on  Cer- 
tiorari.— A  board  of  supervisors,  in  taking  the  various  steps  re- 
quired of  it  for  the  organization  of  an  irrigation  district  under  the 
act  of  March  31,  1897,  and  the  amendatory  act  of  1911,  (Stats. 
1897,  p.  254;  Stats.  1911,  p.  509),  exercises  judicial  functions,  and 
its  action  therein  is  subject  to  review  on  certiorari.  (Imperial  Water 
Company,  No.  1  v.  Board  of  Supervisors  of  Imperial  County,  14.) 

2.  Creation  of  District  by  Local  Board— Proceeding  is  Judicial. — 
Where  the  legislature  delegates  the  power  to  create  such  a  district  to 
a  local  board,  and  in  a  proceeding  before  such  board  a  public  notice 
is  required  to  be  given,  and  a  hearing  of  objections  or  protests  to  the 
contemplated  action  is  provided  for,  and  the  order  to  be  made  thereon 
is  one  which  affects  the  property  or  rights  of  the  citizen,  the  pro- 
ceeding is  usually  held  to  be  judicial  and  subject  to  be  reviewed  on 
certiorari,     (Id.) 

3.  Adequate  Beuedy  at  Law— Action  to  Determine  Validity  of 
Bonds  or  Assessment.— The  action  authorized  by  sections  68  to  72 
of  the  act,  to  be  brought  by  the  board  of  directors  of  the  district,  or 
by  any  person  whose  property  is  assessable  by  the  district,  to  de- 
termine the  validity  of  any  district  bonds  or  assessment,  does  not 
aiford  such  a  plain,  speedy,  and  adequate  remedy  to  determine  the 
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question  of  the  validity  of  the  organization  of  the  district,  as  to 
prevent  the  remedy  by  the  writ  of  certiorari  to  review  the  proceedings 
for  its  organization.     (Id.) 

4.  Unconstitutionality  of  Independent  Section  of  Act  Does  not 
Invalidate  Act. — The  unconstitutionality  of  section  4  of  the  act, 
purporting  to  provide  for  a  remedy  by  appeal  to  the  superior  court 
of  the  county  from  the  order  of  the  board  of  supervisors  calling  an 
election  to  determine  whether  the  district  shall  be  organized,  does 
not  render  the  entire  act  void.  That  section  and  the  other  parts 
of  the  act  are  easily  separable,  and  the  provision  for  an  appeal  is 
not  essential  to  the  validity  of  such  other  parts.     (Id.) 

5.  Legislative  CoNSTRUcrriON  ov  Act. — That  the  legislature  did  not  * 
consider  section  4  of  the  act  so  vital  to  the  scheme  that  the  law 
would  not  have  been  enacted  without  it  is  shown  by  the  fact,  that 
after  that  section  had  been  held  unconstitutional  in  1909,  the  legis- 
lature has  passed  acts  either  amending  or  supplementing  it.     (Id.) 

6.  Notice  op  Peksentation  of  Petition  to  Sufebvisobs — Signatures 
OF  Petitioners. — Under  section  2  of  that  act,  it  is  not  necessary 
to  the  jurisdiction  of  the  board  of  supervisors,  that  the  notice  of  the 
time  of  the  presentation  of  the  petition  for  the  organization  of  the 
proposed  district  should  be  signed  by  all  the  petitioners  therefor. 
If  any  signatures  thereto  are  necessary,  it  is  sufBcient  if  the  notice 
is  signed  by  some  of  the  petitioners  in  behalf  of  alL     (Id.) 

7.  Statement  of  When  Petition  Would  Be  Presented — Meeting  of 
Board. — Such  notice  need  not  specifically  state  that  the  petition  will 
be  presented  at  a  "meeting"  of  the  board  of  supervisors.  A  state- 
ment that  it  would  be  presented  to  the  board  at  a  particular  hour 
of  a  specified  day,  which  was  a  day  for  a  regular  meeting  of  the 
board  sufficiently  complies  with  the  statutory  requirement  that  the 
notice  shall  state  "the  time  of  the  meeting"  at  which  it  will  be 
presented.     (Id.) 

8.  Notice  Signed  by  Some  of  Petitioners  for  All. — Under  the 
statute,  a  notice  authorized  by  the  petitioners  and  purporting  to  be 
signed  by  some  of  them  for  all,  and  regularly  published  as  required 
by  the  act,  is  valid,  whether  the  purported  signatures  thereto  were 
actually  written  by  the  petitioners  or  some  other  person  by  their 
authority.     (Id.) 

9.  Due  Process  of  Law — Constitutional  Law — Form  of  Notice. — 
It  was  not  essential  to  due  process  of  law  that  such  notice  should  be 
signed  by  the  petitioners,  and  the  fact  that  section  2  of  the  act  dis- 
penses with  such  requirement  does  not  render  the  act  unconstitutional. 
All  that  is  required,  in  order  to  constitute  due  process  of  law,  is 
that  such  a  notice  shall  be  given  as,  under  the  circumstances,  would 
have  a  reasonable  tendency  to  apprise  the  parties  interested  of  the 
nature  of  the  proceeding  and  the  time  and  place  of  the  hearing. 
(Id.) 

CLXII  Cal.— 26 
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IRRIGATION  DISTRICT  (Continued). 

10.  PEOor  OF  Notice— Affidavit  of  Pdblishee. — The  affidavit  of  the 
publisher  of  the  newspaper  in  which  publication  of  the  notice  and 
petition  was  made  was  competent  and  sufficient  evidence  thereof. 
(Id.) 

11.  Genuineness  of  Sionatuee — Evidence  not  Made  Part  of  Return 
ON  Certiorari.. — Upon  a  review  on  certiorari,  where  there  is  no  charge 
that  the  signatures  to  the  petition  are  not  genuine,  the  mere  fact  that 
the  evidence  upon  which  the  board  found  their  autheuticity  is  not 
made  a  part  of  the  return  and  was  not  incorporated  into  the  record 
in  detail,  is  a  wholly  insufficient  basis  upon  which  to  declare  that  the 
proceedings  are  invalid.     (Id.) 

12.  Owners  of  Possessory  Rights  to  Land  Mat  Be  Petitioners. — The 
legislature  being  the  sole  judge  of  the  propriety  of  the  formation 
of  such  districts,  it  may,  after  proper  notice  and  hearing,  authorize 
the  initiatory  proposal  to  be  made  by  such  persons  as  it  sees  fit, 
and  may  make  the  owners  of  mere  possessoiy  rights  to  land  by  entiy 
under  the  United  States  or  this  state  eligible  as  petitioners.     (Id.) 

13.  Order  Establishing  Boundaries  of  District  —  Inclusion  of 
Tracts  not  Described  in  Petition. — The  fact  that  the  order  of  the 
board  providing  for  the  organization  of  the  district  included  certain 
tracts  of  land  of  relative  insignificant  proportions  that  were  not 
within  the  boundaries  described  in  the  petition,  will  not  have  the  effect 
to  invalidate  the  proceedings  as  to  a  person  in  no  way  interested  in 
such  lands,  and  whose  own  lands  were  properly  included  in  such 
boundaries.     (Id.) 

14.  Conflicting  Evidence  as  to  Jurisdictional  Facts  —  Review  on 
Certiorari.. — In  certiorari,  the  reviewing  court  will  not  consider  the 
weight  of  conflicting  evidence  as  to  jurisdictional  facts  given  before 
the  tribunal  whose  action  is  sought  to  be  reviewed,  and  will  not 
require  any  further  return  or  continue  the  proceeding  to  allow  any 
further  presentation  thereof.     (Id.) 

JUDGE. 

1.  Practice— Substitution  of  Judge — Bias  and  Prejudice  of  Trial 
Judge — Motion  must  be  Tried  on  Affidavits. — ^Under  section  170 
of  the  Code  of  Civil  Procedure,  as  the  same  was  amended  in  1897, 
a  motion  for  the  substitution  of  another  judge  in  place  of  the  one 
before  whom  the  action  is  pending,  for  the  alleged  reason  that  the 
moving  party  cannot  have  a  fair  and  impartial  trial  before  the  latter 
by  reason  of  his  prejudice  or  bias,  must  be  tried  and  determined 
upon  affidavits  and  upon  affidavits  alone,  without  reference  by  the 
judge  to  his  own  knowledge  of  his  own  state  of  mind.  (Bassford  v. 
Eari,  115.) 

2.  Competency  of  Judge  not  Presumed  from  Fact  that  He  Acted 
ON  Trial. — Since  that  amendment  the  rule  no  longer  obtains  that  the 
fact  that  a  judge  has  acted  in  a  trial  is  conclusive  that  in  his  own 
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JUDGE  (Continued). 

opinion  he  was  competent  to  act,  and  that  in  such  a  ease  he  who 
would  attack  his  right  to  act  therein  must  show  his  disqualification 
by  facts  of  a  positive  and  unequivocal  character.     (Id.) 

3.  Affidavits  for  Substitution  —  Opposition  to  Judicial  Aspira- 
tions OF  Judge  —  C^untke- Affidavit  by  Judge. — Affidavits  of  a 
plaintiff  on  such  motion,  which  show  that  he  entertained  a  spirit  of 
hostility  to  the  judge,  and  which  allege,  on  the  atEiant's  information 
and  belief,  that  he  cannot  have  a  fair  and  impartial  trial  before 
him  by  reason  of  his  prejudice  and  bias,  based  on  the  facts  that 
afSant  had  been  instrumental  in  thwarting  the  judge's  judicial 
aspirations,  are  sufficient  prima  facie  to  call  for  a  counter  showing 
from  the  judge  by  his  own  affidavit,  and  in  the  absence  thereof  to 
warrant  a  granting  of  the  motion.     (Id.) 

4.  Affidavit  by  Opposing  Counsel. — A  mere  affidavit  by  one  of  the 
counsel  for  the  adverse  party,  made  upon  his  information  and  belief, 
to  the  effect  that  the  facts  stated  in  the  moving  affidavits  would  not 
operate  and  had  not  operated  to  bias  or  prejudice  the  judge,  is  not 
sufficient  to  defeat  the  motion.     (Id.) 

JUDGMENT. 

1.  Duty  of  Court  to  Correct  Clerical  Misprison — Omission  of 
Names  of  Dfefndants  —  Mandamus  to  Compel  Amendment. — 
Where  a  judgment  as  first  entered  in  an  action  of  forcible  entry 
and*  detainer  fails,  as  the  result  of  a  clerical  misprison,  to  name 
the  defendants  against  whom  it  was  rendered,  it  is  the  duty  of 
the  trial  court  to  amend  it  in  conformity  with  the  facts,  so  that 
it  will  properly  designate  such  defendants.  The  amendment  may 
be  made  either  before  or  after  an  appeal  from  the  judgment  has 
been  finally  determined,  and  if  the  trial  court  refuses  to  make  the 
correction,  inandamus  will  lie  to  enforce  it.  (Boust  v.  Superior 
Court,  343.) 

2.  Effect  of  General  Judgment  of  Pleadings — Defendants  with- 
out Counsel. — A  general  judgment  on  the  pleadings  operates 
against  all  the  defendants  before  the  court,  including  those  who  at 
the  time  it  was  ordered  were  unrepresented  by  counsel.     (Id.) 

3.  Failure  to  Overrule  Demurrer — Appeal  by  Demurrants  from 
Judgment— Consent  to  Dismissal  of  Appeal. — A  defendant, 
whose  demurrer  to  the  complaint  had  never  been  determined,  and 
who  had  appealed  from  the  judgment  on  the  pleadings  and  after- 
wards consented  to  a  dismissal  ot  the  appeal,  cannot  bo  heard  to 
complain  of  the  insertion  of  his  name  in  the  corrected  entry  of  the 
judgment.     (Id.) 

4.  Judgment  Duly  Made  in  Open  Court  —  Collateral  Attack. — 
Where  the  judgment  as  entered  recites  that  the  things  therein  con- 
tained were  "ordered,  adjudged  and  decreed,"  it  shows  upon  its  face 
that  it  was  duly  made,  and  in  a  proceeding  in  mandamus  to  compel 
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its  amendment  by  the  insertion  of  the  names  of  the  proper  defend- 
ants, it  cannot  be  collaterally  attacked  by  showing  that  it  was  not 
made  in  open  court.     (Id.) 

See  Contribution;  Divorce;  Eminent  Domain,  4;  Estates  of  De- 
ceased Persons,  20-22,  28;  Parent  and  Child;  Practice,  13; 
Keclamation  District,  2;  Statute  of  Limitations;  Summons; 
Water  and  Water-Bights,  3-6,  15. 

JUDICIAL  NOTICE.    See  Street  Assessment,  3, 

JURISDICTION.  See  District  Court  of  Appeal;  Estates  of  Deceased 
Persons,  19,  20;  False  Imprisonment,  6;  Justices*  Courti  3-6; 
Juvenile  Court,  5,  7,  8;   Mandamus,  1;   Summons,  3. 

JURY  AND  JUBORS. 

Practice— Jury  Triai/— When  Court  May  Diregt  Verdict. — In  a  trial 
by  jury  the  court  may  direct  the  jury  to  return  a  verdict  for  the 
defendant,  unless  there  be  substantial  evidence  tending  to  prove  in 
favor  of  the  plaintiff  all  the  controverted  facts  necessary  to  establish 
his  case.  In  other  words,  a  directed  verdict  is  proper  whenever, 
upon  the  whole  evidence,  the  judge  would  be  compelled  to  set  a  con- 
trary verdict  aside  as  unsupported  by  the  evidence.  (Estate  of 
Baldwin,  471.) 

See  Criminal  Law,  14;    Malicious  Prosecution,  6;    New  Trial,  11. 
JUSTICE  OF  PEACE.    See  Office  and  Officers,  11-15, 

JUSTICE'S  COURT. 

1.  Appeal  —  Time  for  Piuno  Undertaking  —  Notice  o*  Appeal. — 
Under  sections  978  and  978a  of  the  Code  of  Civil  Procedure,  as 
amended  in  1909,  the  time  for  filing  an  undertaking  on  appeal 
from  a  justice's  court  does  not  begin  to  run  at  the  time  of  the 
rendition  of  the  judgment.  It  begins  to  run  from  the  time  of 
the  filing  of  the  notice  of  appeal  and  continues  for  five  days  after 
the  filing  of  such  notice.  As  such  notice,  under  section  974  of  that 
code,  may  be  filed  at  any  time  within  thirty  days  after  the  rendition 
of  the  judgment  appealed  from,  it  necessarily  follows  that  the  time 
for  filing  the  undertaking  does  not  stop  with  the  expiration  of  such 
thirty  days,  as  was  held  to  be  the  case  prior  to  such  amendments, 
but  may  in  some  cases  be  filed  as  much  as  five  days  after  the  thirty- 
day  period  has  elapsed.     (Rigby  v.  Superior  Court,  334.) 

2.  Construction  or  Code  Provisions. — As  the  language  of  those  sec- 
tions are  clear,  and  admit  of  no  other  construction,  the  courts  can- 
not otherwise  interpret  them  for  the  purpose  of  obviating  any  of 
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JUSTICE'S  COURT  (Continued). 

the  supposed  evils  which  the  amendments  were  intended  to  cure. 
(Id.) 

3.  JUEISDICTION    OF    APPEAL  —  NOTICK    OF    FlUNO    UNDERTAKING    NOT 

Essential. — The  giving  of  the  notice  o^  the  filing  of  the  under- 
taking to  the  respondent,  as  provided  for  in  section  978a  of  that 
code,  is  not  essential  to  the  jurisdiction  of  the  superior  court  of  the 
appeal.     (Id.) 

4.  Jurisdiction — Bond  for  Costs  in  Attachment  Suit — Action  to 
Enforce  Bond  Pending  Appeal  from  Judgment. — Where  judg- 
ment for  costs  in  an  amount  less  than  three  hundred  dollars  is 
rendered  in  favor  of  the  defendant  in  an  action  in  the  superior  court 
in  which  an  attachment  had  been  issued,  and  an  appeal  therefrom 
to  the  supreme  court  had  been  duly  perfected  by  the  plaintiff  and 
the  execution  of  the  judgment  stayed,  a  justice's  court  and  the 
superior  court  on  appeal,  have  jurisdiction  of  an  action  to  enforce 
the  bond  given  to  secure  the  payment  of  the  costs  in  the  attachment 
suit,  notwithstanding  the  appeal  from  the  judgment  therein  is  still 
pending  and  undetermined.     (Karry  v.  Superior  Court,  281.) 

6.  Pendency  of  Appeal  Matter  op  Defense — Error  in  Exercise  of 
Jurisdiction — Certiorari. — The  pendency  of  the  appeal  from  and 
the  stay  of  the  judgment  for  costs  in  the  attachment  suit  were 
mere  matters  of  defense  to  the  action  in  the  justice's  court  and  did 
not  divest  it  of  jurisdiction,  nor  the  superior  court  of  jurisdiction 
on  appeal,  and  any  error  committed  by  such  courts  in  the  determina- 
tion of  the  legal  effect  of  those  matters,  although  they  were  shown 
without  conflict  by  the  evidence  adduced  on  the  trial,  was  error  in 
the  exercise  of  jurisdiction  that  cannot  be  reviewed  on  certiorari. 
(Id.) 

6.  Erroneous  Decision  Does  not  Effect  Jurisdiction. — A  court  has 
jurisdiction  to  decide  wrongly  as  well  as  correctly,  and  the  only 
remedy  of  a  party  aggrieved  by  a  merely  erroneous  decision  is  such 
as  may  be  afforded  by  our  statutory  provisions  relating  to  motions 
for  a  new  trial  and  appeals.  If  no  such  remedy  be  given,  th4  action 
of  the  trial  court  within  its  jurisdiction  is  conclusive.     (Id.) 


JUVENILE  COURT. 

1.  Juvenile  Court  Law— Title  of  Statute— Constitutional  Law.— 
The  "Juvenile  Court  Law"  of  1909  (Stats.  1909,  p.  213),  is  not  in- 
valid as  being  in  conflict  with  section  24  of  article  IV,  of  the  con- 
stitution, providing  that  "every  act  shall  embrace  but  one  subject, 
which  subject  shall  be  expressed  in  its  title."  (Matter  of  Maginuis, 
200.) 

2.  Scope  of  Act  Indicated  by  Title.— The  general  scope  of  that  act 
is  fairly  indicated  by  its  title,  reading  as  follows:  "An  act  con- 
cerning  dependent    and    delinquent   minor   children,   providing    for 
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their  care,  custody  and  maintenance;  providing  for  their  commit^ 
ment  to  the  Whittier  State  School  and  the  Preston  State  School 
of  Industry y  and  the  manner  of  such  commitment  and  release  there- 
from; establishing  a  probation  committee  and  probation  ofSeers  to 
deal  with  such  children,  and  fixing  the  salaries  of  probation  oflBccrs; 
providing  for  detention  homes  for  such  children;  providing  for  the 
punishment  of  persons  responsible  for,  or  contributing  to  the  depend- 
ency or  delinquency  of  children;  and  giving  to  the  superior  court 
jurisdiction  of  such  offenses,  and  repealing  inconsistent  acts,"  If 
there  are  any  provisions  of  that  act  not  covered  by  its  title,  their 
invalidity  would  not  affect  the  validity  of  the  law  as  a  whole.     (Id.) 

3.  Object  op  Constitutional  Bequirement  —  Consteuction. — The 
constitutional  requirement  that  acts  should  contain  but  a  single 
subject,  which  should  be  expressed  in  the  title,  was  intended  to 
guard  against  the  inclusion  in  a  single  or  general  act  of  various 
disconnected  provisions.  Such  requirement  should  receive  a  reason- 
able and  not  a  narrow  construction;  and  does  not  prohibit  the  in- 
clusion, in  a  single  act,  of  a  number  of  specific  provisions,  all 
designed  to  aid  in  the  accomplishment  of  a  single  purpose.     (Id.) 

4.  Object  op  Act  —  Appropriateness  op  Methods. — The  principal 
object  of  that  act  is  to  provide  for  the  proper  custody  and  educa- 
tion of  children  who  lack  the  care  and  control  deemed  essential  to 
their  right  development,  whether  or  not  their  situation  be  such  as 
to  be  likely  to  lead  them  to  actual  crime,  and  its  secondary  purpose 
is  to  provide  for  the  punishment  of  persons  responsible  for,  or 
contributing  to,  the  dependency  or  delinquency  of  children.  The 
methods  provided  by  the  act  are  appropriate  for  the  accomplishment 
of  such  purposes.     (Id.) 

5.  Punishment  op  Oppensb— Jurisdiction  op  Superior  Court. — The 
offense  of  contributing  to  or  causing  delinquency  or  dependency 
being  created  by  the  act,  it  was  proper,  in  the  same  enactment,  to 
confer  jurisdiction  on  the  superior  court  for  its  punishment.     (Id.) 

6.  Repeal  op  Other  Statutes  Germane  to  Act. — The  repeal  of  other 
statutes  dealing  with  the  same  subject  is  germane  to  the  purpose  of 
any  act.     (Id.) 

7.  Jurisdiction  op  Juvenile  Court  —  Residence  op  Dependent 
Child — Review  on  Habeas  Corpus. — Where  the  petition  filed  in  the 
juvenile  court  avers  that  the  minor  whom  it  was  sought  to  have 
declared  a  dependent  child  was  a  resident  of  the  state  of  California, 
and  the  court,  in  its  order  of  commitment  finds,  as  a  fact,  that  such 
allegation  is  true,  its  determination,  however  erroneous,  was  within 
its  jurisdiction,  and  cannot  be  reviewed  on  habeas  corpus.     (Id.) 

8.  Jurisdiction  over  Non-resident  Child. — Whether  the  juvenile 
court  has  jurisdiction  of  a  minor  child  who  was  present  in  the  state, 
but  who  did  not  have  a  technical  residence  therein,  is  not  decided. 
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LABOR  LAWS.    See  Employer  and  Employee,  4-20. 
LACHES.    See  Water  and  Water-Bighta,  7,  8. 
LAND.    See  Public  Lands;    Tide  Lands. 

LANDLORD  AND  TENANT. 

1.  R«:pui>iation  of  Lease  by  Tknants  —  Remedies  or  Landlobd-^ 
Action  for  Rent— Measubx  of  Damages  for  Breach. — Where  a 
lease  is  repudiated  by  the  tenant  and  the  premises  abandoned,  the 
landlord  may  pursue  one  of  two  courses:  he  may  rest  upon  his 
contract  and  sue  his  tenant  as  each  installment  of  rent,  or  the  whole 
thereof,  becomes  due,  or,  he  may  take  possession  of  the  premises  and 
recover  damages,  which  damages  will  be  the  difference  between  what 
he  may  be  able  to  rent  the  premises  for  and  the  price  agreed  to  be 
paid  under  the  lease.  Where  he  sues  for  damages,  he  cannot  in 
advance  recover  the  full  price  to  be  paid  for  the  unexpired  term, 
but  the  amount  of  his  recovery  is  limited  as  above  indicated. 
(Bradbury  v.  Higginson,  602.) 

2.  Lease  of  "Appurtenances"  to  Dweluno-Housr— Water-Supplt 
System — ^Landlord  not  Obligated  to  BEPAnk— Under  a  written 
lease  of  a  dwelling-house  and  grounds  "with  the  appurtenances,**  the 
tenant  would  have  the  right  to  the  use  of  water  that  was  being 
supplied  to  the  premises  from  a  water  system  owned  or  maintained 
by  the  landlord,  but  under  the  term  "appurtenances"  there  could  not 
be  implied  an  agreement  on  the  part  of  the  landlord  to  keep  in  rci)air 
the  water  system  or  the  pipes  leading  to  the  leased  premises.  An 
obligation  on  the  part  of  the  landlord  to  make  such  repairs  cannot 
be  imported  into  the  terms  of  the  lease  under  a  parol  agreement  to 
that  effect.     (Id.) 

3.  Liabiutt  for  Rent  When  Tenant  Abandons  Premises. — The  gen- 
eral common-law  rule  is  that  rent,  as  such,  is  not  payable  until  it 
falls  due  under  the  lease,  and  this  rule  is  not  altered  by  the  fact  that 
the  tenant  has  abandoned  the  premises  and  notified  the  landlord  that 
he  will  abandon  the  lease.     (Id.) 

4.  Action  for  Damages  for  Abandonment— Allegation  of  Dam- 
ages— Prater  for  Judgment. — A  complaint  in  an  action  by  the 
landlord  to  recover  damages  for  an  alleged  abandonment  by  the 
tenant,  in  a  sum  amounting  to  the  aggregate  rent  for  the  unexpired 
term,  is  insufficient,  in  the  absence  of  an  allegation  of  the  amount 
of  damages  suffered  by  reason  of  the  tenant's  repudiation,  or  any 
facts  from  which  the  amount  of  such  damage  may  be  inferred.  A 
mere  prayer  for  judgment  in  such  amount  is  not  the  equivalent  of  an 
allegation  of  the  damage  sulTered.     (Id.) 

5.  Non-Payment  of  Rent  Due  for  Unexpired  Term. — In  such  an 
action  for  damages,  allecrations  showing  the  non-payment  of  rent 
due  for  a  part  of  the  expired  term,  do  not  warrant  a  judgment  for 
the  landlord  in  that  sum,  in  the  absence  of  an  allegation  that  the 
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LANDLORD  AND  TENANT   (Continued). 

premises  could  not  have  been  rented,  during  the  rest  of  the  term,  for 
an  amount  equal  to  that  provided  by  the  lease.     (Id.) 

6.  Use  of  Premises  for  Purposes  of  Prostitution — Summary  Re- 
moval— Cessation  of  Immoral  Use. — A  landlord  is  not  justified 
in  summarily  removing  his  tenant's  personal  property  from  the 
demised  premises  on  the  ground  that  she  was  using  them  for  pur- 
poses of  prostitution  and  th&t  they  thereby  constituted  a  nuisance, 
if  at  the  time  of  such  removal  the  previous  use  of  the  premises  for 
such  purposes  had  ceased  and  they  were  no  longer  being  so  used. 
Such  a  removal  is  at  the  risk  of  the  landlord,  and  he  is  liable  for 
the  destruction  of  the  property  by  fire  as  the  result  thereof.  (Gil- 
bert V.  Peck,  64.) 

7.  Instruction — Fact  Assumed  in  Instructions. — In  the  present 
case  it  is  held  that  the  record  shows  that  the  court  was  fully  justified 
in  stating  to  the  juiy  as  an  undisputed  fact  that  at  the  time  of  the 
removal  of  the  plaintiff's  goods  she  was  no  longer  using  the  demised 
premises  for  purposes  of  prostitution.     (Id.) 

8.  Past  Immoral  Use  of  Premises  —  Termination  of  Tenant's 
Right  of  Possession — Forcible  Entry. — The  past  unlawful  use  of 
the  demised  premises  did  not,  in  the  absence  of  notice,  demand,  or 
other  action  on  the  part  of  the  lessor,  evidencing  an  intent  to  claim 
a  forfeiture,  terminate  the  tenant's  right  of  possession  so  as  to 
justify  a  forcible  entry  and  invasion  of  her  property  rights  during 
the  term  of  the  hiring.     (Id.) 

9.  Action  for  Conversion — Remedy  for  Forcible  Entry  and  De- 
tainer NOT  Exclusive — Pleading. — The  tenant  may  maintain  an 
action  for  the  conversion  of  the  personal  property  so  wrongfully 
removed  by  the  landlord,  and  is  not  restricted  to  the  remedy  afforded 
by  an  action  under  the  forcible  entry  and  detainer  provisions  of  the 
Code  of  Civil  Procedure.  Where  the  complaint  states  a  good  cai7se 
of  action  to  recover  damages  for  such  conversion,  the  fact  that  there 
were  also  allegations  which  would  have  warranted  such  summary 
proceeding,  does  not  bar  the  right  to  recover  damages.     (Id.) 

10.  Facts  Warranting  Punitive  Damages. — ^In  an  action  to  recover 
for  such  conversion,  the  plaintiff  is  entitled  to  punitive  damages, 
where  the  evidence  shows  that  the  plaintiff,  notwithstanding  repeated 
demands,  was  unable  to  obtain  prompt  restitution  of  the  property 
converted,  and  was  put  off  from  time  to  time  by  mere  pretexts,  and 
that  the  defendant,  after  surrendering  the  possession  of  certain  other 
valuables  belonging  to  the  plaintiff,  which  were  taken  by  him  at  the 
time  of  the  conversion  of  the  property  sued  for,  caused  them  to  be 
attached  on  an  alleged  demand  against  the  plaintiff.     (Id.) 

See  Lease. 
LAW  OF  CASE. 

Law  of  the  Cass  Defined. — The  doctrine  of  the  law  of  the  case 
does  not  presuppose  error  in  the  former  opinion;    it  means  simply 
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LAW  OF  CASE  (Continued). 

this,  that  the  appellate  court  having  once  decided  the  law,  and  the 
cause  having  gone  back  to  the  lower  court  for  further  proceedings 
in  accordance  with  the  law  as  thus  established,  and  the  parties  and 
the  lower  court  having  acted  in  reliance  upon  that  law,  the  appellate 
court  will  not,  upon  a  second  appeal,  again  enter  into  a  consideration 
of  the  question,  but,  if  the  facts  and  circumstances  are  substantially 
the  same,  will  treat  it  as  settled  law,  regardless  of  its  accuracy. 
(Brett  V.  S.  H.  Frank  &  Co.,  735.) 

See  Deed,  13,  14;    Mines  and  Mining,  1*3;    Municipal  Corpora- 
tions, 19;    Negligence,  22,  23. 

LEASE. 

1.  Lease  of  Oil  Lands — Construction  of  Covenants  for  Rent  in 
Event  of  Non-prosecution  of  Work. — ^Under  a  lease  of  oil  lands, 
whereby  the  lessor  granted  to  the  lessee  the  exclusive  right  to  enter 
upon  the  lands  and  drill  wells  thereon  for  the  extraction  and  removal 
of  oil,  paying  therefor  a  specified  royalty  to  the  lessor,  and  the  lessee 
agreed  to  commence  drilling  within  ninety  days  and  thereafter  to 
prosecute  such  work  with  reasonable  diligence  continuously  to  success 
or  abandonment,  a  further  provision,  that  in  the  event  the  lessee 
fails  to  commence  such  work  within  that  period,  he  shall  pay  the 
lessor  specified  monthly  sums  for  a  determined  period  until  the 
drilling  is  commenced,  when,  if  the  drilling  shall  not  have  then 
been  commenced,  the  lease  should  be  forfeited,  should  be  construed 
as  fixing  the  price,  in  the  nature  of  rental,  which  the  lessee  was  to 
pay  for  the  privilege  of  preserving  and  continuing  his  unexercised 
right  to  begin  the  work,  and  not  as  an  attempt  to  fix  a  penalty  or 
liquidated  damages.     (McComber  v.  Kellerman,  749.) 

2.  Liquidated  Damages — Extreme  Difficulty  in  Fixing  Damages. — 
The  provision  for  such  monthly  payments,  even  if  the  same  were 
considered  as  liquidated  damages,  is  valid  and  enforceable,  by  reason 
of  the  nature  of  the  case  and  the  extreme  difficulty  of  fixing  dam- 
ages arising  from  the  breach  of  such  contract.     (Id.) 

3.  Provision  for  Suspension  of  Work  op  Drilling  upon  Fall  in 
Price  of  Oil. — ^Where  such  lease  unconditionally  required  the  lessee 
to  place  a  derrick  and  drilling  outfit  on  the  land  and  to  begin  drilling 
on  or  before  ninety  days  from  the  date  of  the  lease,  or  to  pay  the 
monthly  rental  afterward  as  provided,  subsequent  provisions  therein, 
obligating  him  to  "drill,  operate,  and  pump"  the  wells  as  long  as 
the  price  of  oil  remained  above  seventy-five  cents  per  barrel,  and  to 
pump  the  wells  until  the  price  fell  below  sixty  cents  per  barrel,  and 
authorizing  him  to  "suspend"  drilling  operations  until  the  price 
reached  seventy-five  cents  per  barrel,  did  not  confer  upon  him  the 
right  to  refrain  from  commencing  drilling  operations  until  the  price 
of  oil  reached  the  price  specified.     (Id.) 


Digitized  by 


Google 


810  License. 

LEASE   (Continued). 

See  District  Court  of  Appeal;   Landlord  and  Tenant;   Mechanics* 
Lien,  6. 

LICENSE.    See  Municipal  Corporations,  13-18. 

LIENS.    See  Mechanics'  Liens;    Mortgage. 

LIFE  ESTATE.    See  Deed,  8,  12;   Estates  of  Deceased  Persons,  23,  24. 

LOCAL  OPTION  LAW.    See  Intoxicating  Liquors. 

MALICIOUS  PBOSECITTION. 

1.  Probable  Cause — Malice. — The  two  essential  facts  which  must 
concur  to  support  an  action  for  malicious  prosecution  are  want  of 
probable  cause  and  malice,  and  the  burden  of  proving  both  is  upon 
the  plaintiff.     (Buno  v.  Williams,  444.) 

2.  Malice  in  Fact — Existence  How  Infekbed  ob  Proven — Evidence 
TO  Bebut. — MaUce  in  fact  is  really  the  foundation  of  the  action 
and  is  usually  the  pivotal  point  upon  which  it  turns,  and  is  always 
a  fact  directly  in  issue.  Its  existence  may  be  inferred  from  want 
of  probable  cause  for  the  prosecution  or  from  acts  or  declarations 
of  the  defendant  expressing  or  indicating  prejudice,  ill-will,  or  ma- 
licious motive  in  the  matter  of  the  prosecution.  In  whatever  way 
it  may  be  proved,  it  must  be  proved  as  a  fact,  and  the  defendant 
may  introduce  any  competent  evidence  to  show  that  be  had  probable 
cause  for  the  prosecution  or  that  if  he  did  not  have  it  he  was  not 
actuated  by  malice  in  doing  so.     (Id.) 

3.  Proof  op  Probable  Cause —- Reasonable  Belief  in  Truth  of 
Charge. — In  support  of  the  defense  of  probable  cause,  it  must  appear 
that  the  defendant  had  reasonable  grounds  to  believe  and  that,  in 
fact,  he  did  believe  the  charge  he  made  was  well  founded.  It  is  not 
sufficient  that  the  facts  and  circumstances  were  such  as  to  lead  a 
reasonable  and  prudent  man  to  believe  that  the  offense  charged  was 
committed,  but  it  must  also  appear  that  he  acted  upon  them  in  an 
honest  and  reasonable  belief  that  the  plaintiff  was  guilty.     (Id.) 

4.  Dependant  May  Directly  Testify  to  Want  of  Malice  and  to 
Belief  of  Guilt. — In  an  action  for  malicious  prosecution,  the  de- 
fendant may  testify  directly  to  the  fact  that  he  was  not  actuated  by 
malice  in  instituting  the  prosecution  and  that  when  he  did  so  he 
honestly  believed  in  good  faith  that  the  plaintiff  was  guilty  of  the 
offense  charged  against  him.     (Id.) 

6.  Evidence  of  Intent,  Malice,  or  Motive. — Where  the  malice,  intent, 
or  motive  of  a  party  is  under  the  issues  in  the  case  a  material  fact 
to  be  established,  the  testimony  of  the  party  himself  directly  to  the 
point  is  competent  evidence  to  prove  it.     (Id.) 

6.  Jury  Judge  of  Weight  of  Defendant's  Evidence — Judge's  Opin- 
ion AS  TO  Weight  Immaterial. — Error  in  the  exclusion  of  such 
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MALICIOUS  PROSECUTION  (Continued). 

evidence  on  the  trial  before  a  jury  is  not  rendered  immaterial  hj 
the  statement  of  the  trial  judge,  in  denying  the  defendant's  motion 
for  a  new  trial,  that  its  admission  could  not  have  changed  the 
result.  It  was  for  the  jury  to  determine  the  credit,  weight,  and 
effect  to  be  given  to  such  evidence  had  it  been  admitted.  (Id.) 
7.  Improper  Questions  Asked  District  Attorney. — In  such  action 
questions  asked  the  district  attorney, — namely,  Whether  the  facts 
stated  to  him  by  the  defendant  preparatory  to  instituting  the  prose- 
cution were  the  same  as  were  developed  upon  the  preliminary  exam- 
ination; whether  any  different  facts  material  to  the  prosecution 
developed  upon  such  examination  than  those  which  had  been  stated 
to  him ;  whether  the  construction  placed  on  the  law  by  the  magistrate 
in  discharging  the  plaintiff  was  the  construction  which  he  put  on 
the  law  when  he  advised  the  defendant  to  make  the  criminal  com- 
plaint, and  whether  in  his  interviews  with  the  defendant  the  latter 
had  manifested  a  malicious  and  hostile  disposition  towards  the  plain- 
tiff, were  properly  disallowed.    (Id.) 

MANDAMUS. 

1.  Functions  of  Writ — Performance  op  Duty  in  Particular  Man- 
ner.— The  writ  of  mandamus  is  not  a  writ  of  error,  and,  generally 
speaking,  it  is  not  available  for  the  purpose  of  altering  or  varying 
in  any  particular  the  finding  of  a  judicial  or  quasi  judicial  body  or 
officer  acting  within  its  or  his  appropriate  jurisdiction;  but  where 
the  facts  are  not  disputed  and  the  only  matter  to  be  determined  is 
the  duty  of  the  body  or  officer  under  the  law,  the  court  will  define 
such  duty  and  enforce  not  only  its  performance  but  the  carrying 
out  of  the  obligations  of  the  body  or  officer  in  a  particular  manner. 
(Puterbaugh  v.  Wadham,  611.) 

2.  Payment  op  Official  Salary — Auditor's  Function  Ministerial. 
— Mandamus  is  the  appropriate  method  of  compelling  the  proper 
officer  to  pay  the  salary  of  a  public  servant  as  fixed  by  law.  In 
such  a  case,  the  law  being  ascertained,  the  function  of  the  auditor 
is  ministerial  and  it  is  his  duty  to  order  the  payment  of  a  lawful 
claim,  and  he  cannot  avoid  the  application  of  mandate  to  compel 
the  performance  of  such  duty  by  saying  that  in  mistakenly  acting 
upon  a  claim  he  has  exercised  his  discretion.  The  same  doctrine 
applies  to  the  case  of  the  allowance  of  a  claim  for  official  salary  by 
the  auditing  committee  of  the  city  of  San  Diego.     (Id.) 

See  Judgment,  1,  4;  Office  and  Officers,  15;  Beclamation  District, 
5,  6. 

MARRIAGE. 

1,  Estate  of  Deceased  Persons— Marriage— Consent  Followed  by 
Mutual  Assumption  of  Marital  Rights,  Duties,  and  Obligations 
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MARRIAGE  (Continued). 

— Insufficient  Evidence  to  Establish  Masbiagx. — In  a  pro- 
ceeding for  the  partial  distribution  of  the  estate  of  a  testator,  insti- 
tuted by  a  person  claiming  to  be  his  pretermitted  child  and  the 
offspring  of  a  marriage  entered  into,  prior  to  the  amendment  of  1895 
to  section  55  of  the  Civil  Code,  by  him  and  her  mother,  by  their 
mutual  consent  under  a  written  contract,  followed  by  their  mutual 
assumption  of  marital  rights,  duties,  and  obligations,  the  evidence 
is  held  not  to  show  such  a  mutual  assumption  of  marital  rights, 
duties,  and  obligations  as  was  necessary  to  a  valid  marriage  under 
that  section,  and  that  the  trial  court  properly  instructed  the  jury 
to  that  effect.     (Estate  of  Baldwin,  471.) 

2.  Maeriaob  at  Common  Law— Living  Together  as  Husbani>  and 
Wife — Presumption  of  Marriage. — At  common  law  the  ceremony 
of  marriage  was  religious  and  to  a  valid  marriage  such  ceremony 
was  a  prerequisite.  But  where  a  man  and  a  woman  lived  together 
as  husband  and  wife  under  the  name  of  husband  and  wife,  held 
themselves  out  to  the  world  as  such,  and  by  their  conduct  to  each 
other  and  to  the  world  thus  established  a  common,  uniform,  anc|  un- 
divided repute  that  they  were  married,  evidence  of  all  this  was 
accepted,  not  as  establishing  a  marriage,  but  as  raising  a  presump- 
tion that  a  marriage  had  taken  place.     (Id.) 

3.  Presumption  of  Marriage  under  Code. — In  this  state,  before  the 
codes,  the  common-law  rule  obtained,  and  this  principle  of  the  com- 
mon law  was  placed  in  the  code  and  still  remains  there,  in  the  dec- 
laration that  it  is  a  disputable  presumption  **that  a  man  and  woman 
deporting  themselves  as  husband  and  wife  have  entered  into  a  lawful 
contract  of  marriage."  This  presumption  at  common  law,  as  under 
the  code,  was  disputable,  and  whenever  it  conflicted  with  a  higher 
presumption,  as  a  presumption  of  innocence  where  a  charge  of 
bigamy  was  based  upon  a  marriage  resting  in  cohabitation  and 
repute,  it  fell.     (Id.) 

4.  Marriage  under  Section  55  op  Civil  Code^ — Living  Together  as 
Husband  and  Wife  with  Full  Repute  of  Such  Relation  Essen- 
tial.— Under  section  55  of  the  Civil  Code,  as  it  existed  prior  to  its 
amendment  in  1895,  when  it  declared  that  to  constitute  a  marriage 
consent;  first  had  must  be  followed  by  "the  mutual  assumption  of 
marital  rights,  duties  or  obligations,"  it  did  not  mean  that  less  in 
the  deportment,  conduct,  and  repute  of  the  parties  was  necessary 
than  had  been  necessary  at  common  law.  All  that  the  common  law 
required  was  still  necessary,  and  there  could  be  no  such  assumption 
unless  the  parties  lived  together  as  husband  and  wife,  treated  each 
other  in  the  way  usual  with  married  people,  and  so  conducted  them- 
selves as  to  have  full  repute  among  their  intimate  friends  and  asso- 
ciates to  be  husband  and  wife.    (Id.) 

6.  Consent  Followed  by  Commencement  of  Cohabitation  Not  Suf- 
ficient to  Establish  Marriage. — To  establish  a  marriage  under 
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MARRIAGE  (Continued). 

that  section,  the  consent  of  the  parties,  followed  hj  a  mere  com- 
meneenieni  of  matrimonial  cohabitation,  or  of  thn  mutual  assumption 
of  marital  rights,  duties,  or  obligations,  is  not  sufficient.    (Id.) 

Bee  DiTorce. 

MARRIED  WOMEN.    See  Husband  and  Wife;  Marriage. 

MASTER  AND  SERVANT.    See  Employer  and  Employee  j  Negligence, 
1-18;  22. 

MEASURE  OP  DAMAGES.    See  Damages. 

MECHANICS'  LIBNa 

1.  EvmiNOB  Sustaining  Reputed  Ownership  ov  Land.— -In  an  action 
to  enforce  a  materialman's  Hen,  evidence  that  the  person  for  wiiom 
the  building  was  erected  and  for  which  the  material  was  furnished 
was  in  possession  of  the  land  with  the  knowledge  of  the  owner  and 
under  a  contract  with  him,  that  he  held  himself  out  as  the  owner  of 
the  land  to  the  plaintiff  and  to  others,  and  made  contracts  for  the 
erection  of  the  building  on  the  land  and  caused  the  work  of  its 
construction  to  be  begun,  is  sufficient  to  establish  his  reputed  owner- 
ship of  the  land.     (National  Lumber  Company  y.  Whalley,  224.) 

2.  Facts  Putting  Owner  on  Inquibt  as  to  Construction  of  Build- 
ing.— The  facts  that  an  employee  of  the  agent  of  the  real  owner, 
having  entire  charge  of  the  selling  of  the  tract  of  land  of  which 
the  lot  in  question  formed  a  part,  informed  such  agent  that  the 
building  had  been  commenced  and  subsequently  that  the  work  had 
been  stopped,  are  sufficient  to  put  the  real  owner  upon  inquiry  as  to 
the  construction  of  the  building  and  to  charge  him  with  knowledge 
thereof,  under  section  1192  of  the  Code  of  Civil  Procedure.    (Id.) 

3.  Note  Given  to  Materialman  Not  Payment.— In  the  absence  of  a 
contrary  agreement  between  the  materialman  and  reputed  owner, 
the  giving  of  a  note  by  the  latter  to  the  former  to  secure  the  pay- 
ment of  the  amount  due  him  did  not  constitute  a  payment  of  the 
indebtedness.     (Id.) 

4.  When  Note  Operates  as  Payment. — Whether  a  note,  or  even  a 
check,  is  received  in  absolute  payment  of  a  debt,  or  merely  as  a 
recognition  of  the  debt  with  an  understanding  as  to  time  and  terms 
of  payment,  are  questions  which,  as  between  the  parties,  are  de- 
termined by  their  agreement,  and  in  the  absence  of  an  agreement  to 
this  effect  the  acceptance  is  not  a  payment  of  the  debt.    (Id.) 

5.  Alteration  op  Building — Removal  Prior  to  Filing  Lien— Re- 
storation OP  Building  to  Original  State. — The  removal  of  an 
alteration  to  a  building  after  it  is  completed  and  used  does  not 
destroy  the  lien  which  the  statute  gives  to  persons  furnishing  ma- 
terials or  labor  for  such  alteration,  even  if  such  removal  is  made 


Digitized  by 


Google 


814  Mechanics'  Liens. 


MECHANICS*  LIENS     (Continued). 

before  the  filing  of  the  lien.  If  the  materials  are  actually  used  in 
and  the  work  is  actually  done  upon  the  alteration,  and  the  change 
made  is  of  such  a  character  that  it  comes  within  the  terms  of  the 
statute  giving  a  lien  for  alterations  upon  a  building,  and  it  is  com- 
pleted and  put  to  use  as  altered,  the  lien  cannot  be  defeated  hj  the 
subsequent  removal  of  that  portion  of  the  building  comprising  the 
alterations  and  the  restoration  of  the  building  to  its  original  state. 
(Pacific  Sash  &  Door  Company  v.  Bumiller,  664.) 

6.  Lease  Providing  fob  Non-Liabiutt  of  Landlord  foe  Altera- 
tions—Notice  BY  Owner  of  Non-Liability. — A  provision  in  a  lease 
between  the  owners  of  a  building  and  their  lessee,  that  the  owners 
should  not  be  liable  or  responsible  for  any  alterations  or  repairs 
made  in  the  building  by  the  lessee,  and  that  no  alterations  should 
be  made  without  the  written  consent  of  the  owners,  does  not  exempt 
the  interest  of  the  owners  in  the  property  from  liability  for  liens 
on  account  of  an  alteration  in  the  building  made  by  a  sub-lessee 
of  the  lessee.  The  owner  can  only  exempt  his  interest  from  liability 
for  such  alterations,  after  knowledge  that  the  work  of  alteration  has 
begun,  by  posting  the  notice  of  non-liability,  as  provided  in  section 
1192  of  the  Code  of  Civil  Procedure.     (Id.) 

7.  Alteration  of  Building  into  Theater — Materials  Forming  Part 
of  Structure. — In  an  alteration  of  a  part  of  a  building  so  as  to 
adapt  it  for  use  as  a  theater,  lard-oil  applied  to  the  threads  of 
joints  of  pipe  used  in  the  structure,  insulated  or  covered  electric  wire 
used  for  drop  lights  attached  thereto,  paste  for  soldering  joints,  and 
asbestos  comprising  a  part  of  the  electric  switch-board,  all  constitute 
parts  of  the  structure,  and  a  lien  may  be  asserted  therefor.     (Id.) 

8.  Material  Used  in  Construction.— Soapstone  used  on  the  inside 
of  pipes  as  a  lubricant  to  facilitate  the  pulling  of  wires  through  the 
pipes,  is  material  used  in  the  construction  of  such  alteration,  for 
which  a  lien  may  be  claimed.     (Id.) 

9.  Time  for  Commencement  of  Action  to  Enforce  Lien.— An  action 
begun  on  June  5th,  to  foreclose  a  lien  filed  on  March  7th,  of  the 
same  year,  is  within  the  period  of  ninety  days'  limitation  of  section 
1190  of  the  Code  of  Civil  Procedure.     (Id.) 

10.  Alitrations  Become  Material  Part  of  Building. — Alterations 
made  in  a  building  so  as  to  adapt  a  portion  thereof  to  the  uses  of  a 
theater  become  a  material  part  of  the  building,  for  which  a  lien 
may  be  claimed.     (Id.) 

11.  Evidence — Materials  Used  in  Building. — In  an  action  to  fore- 
close a  materialman's  lien,  the  evidence  is  held  sufficient  to  support 
the  finding  that  all  of  the  material  for  which  the  lien  was  claimed 
was  in  fact  used  in  the  construction  of  the  building.  (Union  Lorn- 
bor  Company  v.  Morgan,  722.) 

12.  Action  to  Foreclose  Liens — Assigned  Claims— Incomplete  Bill 
OF  Particulars — ^Waiver  of  Bight  to  Pbxgluox  Evidence. — In  an 
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action  to  foreclose  materialmen's  liens,  some  of  the  claims  for  whieli 
had  been  assigned  to  the  plaintiff,  and  in  which  the  plaintiff,  in 
response  to  a  demand  for  a  bill  of  particulars,  had  served  a  bill 
which  only  embraced  the  items  of  its  own  account,  the  defendants 
waived  their  right  to  have  the  plaintiff  precluded  from  giving  evi- 
dence on  the  assigned  claims  by  failing  to  ask  for  a  further  account 
or  to  make  any  objection  to  the  one  delivered.     (Id.) 

MINES  AND  MINING. 

1.  Placer-Mining  Location— Oil  Claim  Located  bt  Eight  Asso- 
ciates— Conveyance  of  Sbobegated  Portion — Rights  Passing  to 
Grantee  Before  Discovert. — ^Where  eight  associates,  who  had  made 
a  consolidated  location  under  the  placer-mining  laws,  of  one  hundred 
and  sixty  acres  of  vacant,  unoccupied  mineral  lands  of  the  United 
States  as  an  oil  claim,  and  who  were  in  possession  thereof  and  en- 
gaged in  the  work  of  development  to  discover  oil  thereon,  in  a  certain 
designated  and  described  portion  thereof,  make  a  conveyance  of  all 
their  interest  in  a  segregated  portion  to  an  outsider,  before  the 
location  had  been  perfected  by  a  discovery  of  oil,  such  conveyance 
operates  to  give  to  the  grantee  all  of  the  rights  which  the  grantors 
formerly  held  in  the  land  covered  thereby,  that  is,  the  right  to  pos- 
session against  all  illegal  intrusions,  while  he  is  in  possession  dili- 
gently prosecuting  his  work  of  discovery,  and  the  right  to  obtain  a 
perfected  location  by  a  sufficient  discovery  while  so  continuing  in 
possession.    (Merced  Oil  Mining  Company  v.  Patterson,  358.) 

2.  Law  of  Cass. — The  foregoing  rule,  established  by  the  decision  on 
a  prior  appeal  herein,  became  the  law  of  the  ease  as  to  the  parties 
thereto  claiming  under  separate  conyeyances  of  such  character  from 
the  associates.     (Id.) 

3.  Rule  Established  One  of  Property.— Whateyer  argument  may  be 
made  against  such  rule,  it  must  be  held,  so  far  as  the  courts  of  this 
state  are  concerned,  to  be  a  rule  of  property  from  which  a  departure 
should  not  now  be  made.     (Id.) 

4.  Conveyance  of  Segregated  Portion  for  Mere  Money  Considera- 
tion—Effect AS  TO  Remaining  Portion  of  Claim.— If  the  segre- 
gated portion  of  the  location  was  absolutely  conveyed  by  the 
associates  for  a  mere  money  consideration,  the  portion  so  conveyed 
would  be  thenceforth  held  as  a  separate  and  independent  claim,  with- 
out further  connection  in  any  way  with  the  remaining  portion,  with 
the  result  that  a  subsequent  discovery  upon  the  portion  conveyed 
would  not  redound  to  the  benefit  of  such  remaining  portion  and  thus 
be  sufficient  to  validate  and  perfect  the  location  of  the  owners 
thereof,  and  that  work  done  and  money  expended  upon  the  portion 
conveyed  would  not,  as  to  the  remaining  land,  be  a  sufficient  com- 
pliance with  the  laws  of  the  United  States  requiring  the  perform- 
ance annually  of  work  of  a  certain  value.     (Id.) 
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5.  Agbeemsnt  that  Wobk  Donb  on  Segregated  Portion  Shaix 
Inttke  to  Entire  Claim. — Upon  the  other  hand,  if  as  a  part  of  the 
consideration  for  the  conveyance  of  the  segregated  portion,  it  was 
understood  and  agreed  between  the  associates  and  their  grantee  that 
the  labor  done  and  money  expended  upon  the  portion  conveyed 
should  operate  for  the  benefit  of  the  land  remaining  in  the  posses- 
sion of  the  associates,  such  effect  would  be  kgally  given,  and,  in 
turn,  the  value  of  the  work  and  the  resulting  discovery  would  re- 
dound to  the  benefit  of  all  subsequent  grantees  of  the  associates  of 
the  remaining  portion.  The  findings  and  evidence  clearly  bring 
this  case  within  the  foregoing  rule.     (Id.) 

6.  Location  bt  Associates  an  Entirety — Agbeement  to  Maintain 
Entirety  op  Location  fob  Purposes  ov  Work. — Such  a  mineral 
location  made  by  an  association  of  eight  persons  being  but  a  single 
location  and  not  eight  separate  locations,  is  to  be  treated  as  an 
entirety  under  one  location  for  all  purposes  of  marking  boundaries, 
doing  assessment  work,  expenditure  for  patent,  and  discovery  of 
oil,  and  but  a  single  discovery  is  all  that  is  required  to  support  it. 
The  associates  may  maintain  this  condition  of  entirety  for  swih  pw- 
poses,  for  the  benefit  of  themselves  and  their  successors,  notwith- 
standing their  conveyance  of  a  segregated  portion,  where  an  agree- 
ment to  that  effect  with  their  grantee  was  a  part  of  the  considera- 
tion for  the  conveyance.     (Id.) 

7.  Possession  by  Subsequent  Grantee  of  Remaining  Pobtion — As- 
sessment Work  After  Discovery. — After  such  entire  location  had 
been  perfected  by  a  discovery  of  oil  on  the  segregated  portion  so 
conveyed  by  the  associates,  the  actual  personal  possession  by  a 
subsequent  grantee  of  a  remaining  part  of  the  claim  was  not  essen- 
tial to  the  protection  of  his  rights,  where,  during  each  year  since  the 
discovery,  the  necessary  assessment  work  was  done  by  the  grantee  of 
the  portion  first  conveyed.     (Id.) 

See  Vendor  and  Vendee,  8, 
MINOBS.    See  Guardian  and  Ward;  Juvenile  Court;  Parent  and  (Jhild. 

MOBTGAGE. 

1.  Failure  of  Consideration — Successor  of  Mortgagor  may  main- 
tain Action  to  Cancel  against  Assignee  of  Mortgage. — The 
purchaser  at  a  sale  under  a  deed  of  trust  of  land  which  is  subject  to 
the  apparent  lien  of  a  mortgage  given  to  secure  a  promissory  note  is  a 
successor  in  interest  of  the  mortgagor,  and  as  such  may  assert  all  of 
the  latter's  equities  against  the  mortgagee  or  his  assignee,  and 
may  maintain  an  action  against  an  assignee  for  value  of  the  mort- 
gage to  cancel  the  same  for  the  failure  of  the  consideration  for 
which  it  was  given,  notwithstanding  the  assignee  may  have  taken 
the  mortgage  without  actaal  knowledge  of  the  failure  of  the  con- 
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sideration  as  between  tlie  original  parties.     (Briggs  v.  Crawford, 
124.) 

2.  Failure  to  Pxrtobic  Oral  Aoreemxnt  to  Bthld  House.— The  f  aet 
that  the  failure  of  consideration  consisted  of  the  failure  to  perform 
a  verbal  agreement  for  the  erection  of  a  house  on  the  mortgaged 
land  does  not  affect  the  rule  charging  the  assignee  with  knowledge 
of  the  equities.  Such  a  contract  was  not  required  to  be  in  writing. 
(H.) 

3.  AssiQNEaE  or  Mortqage  charged  with  Notice  of  Equities  be- 
tween Original  Parties. — One  about  to  take  an  assignment  of  a 
mortgage  is  bound  in  his  own  interest  to  inquire  of  the  mortgagor 
as  to  the  validity  of  the  instrument  and  of  the  transaction  on  which 
it  was  founded  and  as  to  the  amount  due,  and  whether  the  mort- 
gagor has  any  defenses  or  set-offs  to  interpose  against  it;  if  he 
neglects  to  do  this  he  takes  the  mortgage  subject  to  all  infirmities 
or  objections  which  could  have  been  set  up  against  it  in  the  hands 
of  the  original  mortgagee,  being  charged  with  knowledge  of  all  facts 
which  such  an  inquiry  would  have  disclosed.     (Id.) 

4.  Mortgage  Security  Held  by  Bank— Security  Must  be  Ex- 
hausted BEFORE  BECOURSE  TO  DEPOSITS— MORTGAGE  GlVEN  BY  THIRD 
Party. — ^Where  a  bank  has  mortgage  security  for  a  debt  it  must  ex- 
haust that  security  before  it  can  apply  in  reduction  or  cancella- 
tion of  the  debt  any  money  on  deposit  with  it  belonging  to  the 
debtor.  This  rule  applies  where  the  mortgage  was  not  given  by 
the  debtor  himself  but  by  a  third  party.  In  either  case  the  debt 
is  secured  by  mortgage,  and  under  section  726  of  the  Code  of  Civil 
Procedure,  the  mortgage  security  must  be  exhausted  by  a  foreclosure 
action  before  recourse  can  be  had  to  the  bank  account  or  personal 
responsibility  of  the  debtor.  Nor  can  the  mortgage  be  waived 
and  an  action  brought  on  the  indebtedness.  (Gnarini  v.  Swiss 
American  Bank  of  Locarno,  181.) 

5.  Mortgage  Securing  Advances  to  Partnership — Renewal  Note 
Given  by  Succeeding  Corporation. — A  mortgage  to  a  bank  given 
to  secure  the  individual  debt  of  a  member  of  a  partnership  and 
also  "the  repayment  of  all  other  and  further  advances  made  or 
which  may  in  the  future  be  made  by  said  mortgagee"  to  the  part- 
nership, operates  to  secure  a  note  subsequently  executed  by  the  part- 
nership to  the  bank  for  a  loan  made  to  it;  and  where  such  partner- 
ship is  afterwards  formed  into  a  corporation  having  the  same 
name  as  the  original  partnership,  and  composed  exclusively  of  its 
n: embers,  the  mortgage  also  secures  a  new  note  given  by  such 
corporation  to  the  bank  in  renewal  of  the  former  note  of  the  part- 
nership, notwithstanding  such  former  note  is  marked  '*Paid"  by  the 
bank  when  the  renewal  note  was  given.  Under  such  circumstances, 
the  bank  could  not  apply  money  of  the  corporation  on  deposit  with 
it  to  the  payment  of  the  new  note,  without  first  exhausting  its 
mortgage  security.     (Id.) 
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6.  Taking  op  Note  Not  Payment  op  Pbe-bxistino  Debt.— The  tak- 
ing of  ^  note,  either  of  the  debtor  or  of  a  third  person  for  a  pre- 
existing debt,  is  not  payment,  unless  it  is  distinctly  understood  that 
the  note  is  taken  as  such.  The  note  only  postpones  the  time  of 
payment  of  the  old  debt  until  default  is  made  in  payment  of  the 
note.     (Id.) 

7.  Exoneration  op  Surety — Consent  to  Chanob  op  Form  op  In- 
debtedness.— If  the  mortgagor  be  considered  as  a  surety  for  the 
loan  to  the  partnership  he  was  not  exonerated  by  the  taking  of  the 
note  of  the  corporation  in  renewal  of  the  former  note  of  the  part- 
nership, where  such  transaction  was  had  with  his  consent.     (Id.) 

8.  Mortgage  Securing  Future  Advancbs — Payment — Extinguish- 
ment OP  Lien— Occasional  Balance  to  Credit  op  Mortgagor  in 
EuNNiNG  Account.  —  The  lien  of  a  mortgage  given  to  secure  a 
specified  present  indebtedness  and  also  future  advances  to  the 
mortgagor,  and  which  contains  a  provision  avoiding  it  upon  the 
payment  of  all  sums  due  or  that  may  become  due  to  the  mortgagee, 
is  not  extinguished  by  the  mere  accidental  circumstance  that  on  one 
or  two  occasions  during  the  continuance  of  an  unbalanced  running 
account  between  tbe  parties  there  was  a  credit  in  favor  of  the 
mortgagor.     (Frank  H.  Buck  Company  v.  Buck,  300.) 

9.  Mortgagor  Should  Notipy  Mortgagee  op  Intention  to  Consider 
Credit  in  His  Favoe  as  Extinguishment.— Under  such  circum- 
stances, equity  demands,  so  far  as  the  mortgagor  is  concerned,  that  if 
he  has  knowledge  of  the  state  of  the  account  and  intends  to  cause  the 
mortgage  to  be  cancelled  and  treated  no  longer  as  security  for  ad- 
vances made  to  him,  he  should  so  notify  the  mortgagee.  Not  hav- 
ing done  so,  he  will  not  be  allowed  to  treat  the  mortgage  as  can- 
celed.    (Id.) 

10.  Unmatured  Promissory  Notes  Held  by  Mortgagee. — The  fact 
that  the  mortgagee  held  promissory  notes  of  the  mortgagor,  which 
by  their  terms  did  not  mature  until  after  the  date  when  the  balance 
of  the  account  stood  in  favor  of  the  mortgagor,  operated  to  prevent 
the  lien  of  the  mortgage  from  being  extinguished,  notwithstanding 
the  mortgagee  had  charged  the  amount  of  such  notes  to  the  mort- 
gagor's account  at  the  time  the  advances  evidenced  thereby  were 
made.     (Id.) 

11.  Payment  Made  by  Mortgagee  as  Guabantor  por  Mobtoagob.— A 
payment  made  by  the  mortgagee  in  settlement  of  an  indebtedness 
due  by  the  mortgagor  to  a  third  person,  which  had  been  guaranteed 
by  the  mortgagee  at  the  request  of  the  mortgagor,  should  be  con- 
sidered as  an  advancement  to  the  mortgagor  under  the  terms  of  the 
mortgage.     (Id.) 

12.  Mortgage  Need  not  State  Amount  op  Advances. — ^A  mortgage  to 
secure  future  advances  is  not  rendered  invalid  by  reason  of  its 
failure  to  state  the  total  amount  of  future  advances  for  which  it  is 
to  create  a  Hen  upon  the  mortgagor's  property.     (Id.) 
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13.  SuPTiciENCY  OF  Statement  as  to  Putttre  Advances. — In  the  ab- 
sence of  statutes  providing  otherwise,  a  definite  statement  of  the 
amount  of  future  advances  is  unnecessary,  and  all  that  is  necessary 
is  that  a  mortgage  designed  to  secure  such  future  liabilitiefi  should 
describe  the  nature  and  amount  of  them  with  reasonable  certainty, 
so  that  they  may  be  ascertained  by  the  exercise  of  ordinary  diligence 
on  proper  inquiry.     (Id.) 

See  Summons,  1. 

MUNICIPAL  CORPORATIONS. 

1.  San  Francisco — Tunnels— Amendments  of  1911  to  Charter 
Authorizes  Construction — Special  Assessment  Districts. — The 
amendments  of  the  charter  of  the  city  and  county  of  San  Francisco, 
approved  by  the  legislature  on  February  1,  1911,  to  wit,  the  addition 
to  article  VI  of  the  charter  of  a  new  chapter  to  be 'known  as 
Chapter  VIII  (Stats.  1911,  p.  1686),  and  of  the  addition  to  chapter 
II,  article  VI,  of  a  section  to  be  known  as  section  33  (Stats.  1911,  p. 
1691),  authorizes  the  board  of  supervisors  of  that  city  and  county 
to  construct  a  tunnel  in  or  under  an  accepted  or  unaccepted  public 
street,  in  the  manner  therein  provided,  and  to  impose  the  cost  thereof 
upon  private  property  within  a  determined  special  assessment  dis- 
trict.    (Mardis  v.  McCarthy,  94.) 

2.  Power  of  Supervisors — Ordinance  Determining  Method  of  Pro- 
cedure— Delegation  op  Legislative  Power. — Under  said  section 
33  of  chapter  II  of  article  VI,  the  board  of  supervisors  had  power, 
by  ordinance,  to  provide  a  method  of  procedure,  different  from 
the  two  alternative  methods  provided  by  that  section,  for  the  con- 
struction of  tunnels  and  for  the  assessment  of  the  costs  and  dam- 
ages thereof  upon  private  property  benefited  thereby,  and  to  amend 
the   same   by   subsequent   ordinance.     The  conferring   of   such,  au- 

•  thority  on  the  board  of  supervisors  was  not  an  unauthorized  dele- 
gation of  legislative  power  by  the  state  legislature.     (Id.) 

3.  Approval  of  Charter  by  Legislature — Constitutional  Law. — 
If,  by  the  approval,  under  section  8  of  article  XI  of  the  constitu- 
tion, of  a  charter  or  an  amendment  which  vests  in  a  local  body  au- 
thority to  legislate  concerning  local  matters,  the  legislature  may 
be  said  to  be  delegating  legislative  power,  such  delegation  is  one 
that  is  expressly  authorized  by  the  constitution;  and  if  the  charter 
may  define  such  procedure  directly,  it  may  confer  upon  the  legis- 
lative body  of  the  municipality  the  power  to  enact  a  mode  of  pro- 
cedure by  ordinance,  which  would  have  the  same  sanction  and  the 
same  effect  that  it  would  have  had  if  incorporated  in  the  chartet 
itself.     (Id.) 

4.  Assessment  on  Special  District, — Such  charter  amendments  au- 
thorize the  assessment  of  the  cost  of  the  tunnel  improvement  upon 
a  special  district.     The  term  "assessment"  as  therein  used  mears 
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the  burden  imposed  upon  property  for  the  purpose  of  paying  the 
cost  of  the  improTement,  and  laid  with  reference  to  the  benefit 
which  such  property  is  supposed  to  receive  from  the  expenditure 
of  the  money.     (Id.) 

5.  Intebest-Beabing  Certificates  Issued  bt  Auditor — Obligations 
OP  Municipality — Incidental  Expenses.— The  provision  in  such 
ordinance  regulating  procedure  authorizing  the  issuance  by  the 
auditor,  in  the  absence  of  sufficient  money  to  pay  demands  upon 
the  assessment  fund,  of  certificates  bearing  interest  at  a  rate  to 
be  determined  by  the  supervisors,  is  not  an  attempt  to  permit  the 
city  to  borrow  money.  The  certificates  so  to  be  issued  are  not  ob- 
ligations of  the  munidpality,  nor  a  charge  against  its  funds,  but 
are  payable  out  of  the  assessments  levied  against  the  property 
within  the  assessment  district.  The  provision  for  the  payment  of 
interest  is  in  accord  with  said  section  33,  permitting  the  supervisors 
to  provide  for  the  payment  of  assessments  in  annual  installments, 
and  such  interest  is  also  properly  chargeable  to  the  property-owner 
as  an  item  of  incidental  expenses  incurred  in  providing  a  sufficient 
fund  for  the  accomplishment  of  the  work,  without  exacting  in 
cash  from  the  property-owners  the  necessary  sum.     (Id.) 

•.  Power  to  Pave  or  Sidewalk  Tunnel. — The  power  granted  by 
such  provisions  of  the  charter  to  construct  tunnels  includes  the 
power  to  pave  or  sidewalk  them,  or  otherwise  make  them  fit  for  use. 
(Id.) 

7.  Tunnel  may  be  Constructed  on  Accepted  Street. — The  specific 
grant,  by  chapter  VIII  of  article  VI,  of  the  charter  of  authority 
to  construct  tunnels  ''in,  on,  or  under  any  accepted  street,"  takes 
the  construction  of  such  tunnels,  with  their  necessary  incidents,  out 
of  the  operation  of  the  general  provision  of  section  23  of  chapter 
II  of  article  VI,  that  accepted  streets  must  be  kept  in  repair  and 

.  improved  by  the  city  and  county.     (Id.) 

8.  Changing  Grade  op  Approaches. — The  grant  of  power  to  oon 
struct  the  tunnel  implies  the  incidental  grant  of  power  to  chaupft) 
the  grade  of  that  portion  of  the  street  to  be  used  as  approRch(>^4 
thereto.     (Id.) 

9.  Supplemental  Assessment  to  Complete  Construction— Tko- 
PORTIONAL  Benefits  —  Amount  Properly  Chargeable  mat  be 
Levied  in  Two  Assessments. — ^A  provision  in  the  ordinance  estab- 
lishing the  method  of  procedure,  which  authorizes  the  levy  of  a  sup- 
plemental assessment  to  complete  the  construction,  in  the  event  that 
the  assessment  originally  levied  should  turn  out  to  be  insufficient, 
and  after  an  opportunity  to  all  parties  interested  to  be  heard  in 
opposition  to  the  levy,  and  which  also  declares  that  the  supervisors 
may,  in  lieu  of  levying  a  supplemental  assessment,  provide  for  the 
payment  by  the  city  and  county  of  the  amount  required  to  complete 
the  work,  does  not  make  the  property-owner  liable  for  assessments  in 
excess  of  the  proportional  benefits  received.     He  is  not  harmed  by 
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having   the   amount   properly   chargeable   collected   in   two   assess- 
ments rather  than  one.     (Id.) 

10.  Objection  to  Supplemental  Assessmknt  cannot  be  made  Prior 
TO  Levy. — Even  if  the  provision  for  the  supplemental  assessment 
is  invalid,  objection  by  the  property-owner  cannot  be  taken  prior 
to  an  attempt  made  to  levy  it.    (Id.) 

11.  Incidental  Expenses — Omission  to  Sfbgdicallt  Define. — A  pro- 
vision in  the  ordinance  for  incidental  expenses  is  not  invalid  be- 
cause the  items  constituting  such  expenses  are  not  specifically  defined 
by  the  ordinance.     (Id.) 

12.  Two  Assessment  Districts  may  bb  Created  fob  Tunnel  Im- 
provement.— In  view  of  the  peculiar  nature  of  a  tunnel,  which 
while  a  single  work,  serves  to  unite  distinct  and  separate  districts, 
each  of  which  is  benefited,  an  assessment  upon  the  lands  in  the  two 
districts  is  authorized.     (Id.) 

13.  City  of  Alameda — ^License-Tax. — The  city  of  Alameda,  under 
subdivision  19  of  section  17  of  chapter  II  of  article  II  of  the  char- 
ter (Stats.  1907,  p.  1051),  has  the  power  to  impose  a  license-tax 
either  for  regulation  or  for  revenue.  (Bramman  v.  City  of  Ala- 
meda, 648.) 

14.  Classification  fob  Purposes  of  License. — While  a  municipality  in 
the  imposing  of  license-taxes  may  not  discriminate  in  doing  so  by 
imposing  different  taxes  upon  persons  similarly  situated  and  exercis- 
ing the  same  privilege,  still  it  may  classify  occupations,  and  in  doing 
BO  may  distinguish  between  different  occupations,  and  likewise  dis- 
tinguish between  those  engaged  in  similar  occupations.     (Id.) 

15.  Basis  of  Classification  —  Reasonableness  of  Standard. — In 
adopting  a  classification  with  reference  to  the  persons  engaged  in 
tlie  same  general  occupation  or  business  for  the  purpose  of  imposing 
a  license-tax,  any  standard  or  rule  of  gradation  may  be  adopted  which 
is  fair  and  reasonable  and  equally  affects  all  within  the  class  to 
which  it  is  applied.     (Id.) 

16.  Vehicles  and  Animals  Used  in  Business. — A  classification  of  a 
particular  business,  for  the  purpose  of  imposing  a  gradated  license- 
tax  thereon,  may  be  based  upon  the  number  of  vehicles  and  animals 
which  are  used  in  the  prosecution  of  the  business.     (Id.) 

17.  Consteuction  of  Obdinancb — ^Pbovisions  to  Be  Constbued  To- 
GETHEB. — Ordinance  No.  434  of  the  dty  of  Alameda  is  a  general 
ordinance  taxing  occupations  or  business  privileges  and  attempting 
to  classify  and  license  all  such  business  for  both  regulation  and 
revenue,  and  its  provisions  must  be  construed  together,  and  the 
ordinance  looked  to  in  its  entirety.     (Id.) 

18.  Classification  of  Business  of  Betail  Butcheb  —  License  on 
Class  Using  Vehicles. — So  construing  section  85  with  other  pro- 
visions of  the  ordinance,  its  effect  is,  as  far  as  the  retail  butcher 
business  is  concerned,  to  divide  it  into  classes  consisting  of  those 
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who  maintain  a  place  of  business  in  the  conduct  of  which  no  vehicles 
are  used  and  those  who  in  the  conduct  of  the  same  business  use 
vehicles,  and  to  impose  upon  the  latter  class  a  license-tax,  dependent 
upon  the  number  of  vehicles  and  animals  so  used.  Such  a  classifica- 
tion is  fair  and  reasonable.     (Id.) 

19.  Water  Front  of  Oakland — Grant  to  Carfentier — ^Law  of  Case. 
— The  decision  on  the  first  appeal  in  this  case,  reported  in  118  Cal. 
160,  is  the  law  of  the  case  as  to  the  nature  and  physical  extent  of 
the  grant  of  its  water  front  made  bj  the  eitj  of  Oakland  to  Horace 
W.  Carpentier,  and  that  the  state  had  power  to  make  the  grant,  but 
as  there  was  not  a  concurrence  of  four  justices  upon  the  precise 
question  as  to  when  in  point  of  time  and  by  virtue  of  what  acts  the 
city  parted  with  and  Carpentier  acquired  title,  it  is  not  the  law  of 
the  case  that  such  title  was  first  acquired  in  1868.  (C^ty  of  Oak- 
land V.  Oakland  Water  Front  Company,  675.) 

20.  Dedication  of  Streets  oyer  Water  Front — ^Ineffectual  Attempt 
TO  Dedicate  oyer  Uplands. — The  town  of  Oakland  was  never  a 
pueblo,  and  the  attempts  made  by  it  in  the  early  fifties  to  dedicate, 
by  ordinance,  certain  streets  over  the  privately-owned  uplands  and 
marsh  lands,  some  to  high  tide,  others  to  low  tide,  and  still  others  to 
the  southern  or  western  boundary  of  the  town,  amounted  to  nothing, 
since  the  town  and  the  city  of  Oakland,  its  successor,  had  no  owner- 
ship in  or  control  over  these  lands,  and  did  not  undertake  to  perfect 
these  incipient  dedications  by  purchase  or  condemnation  of  such 
land.  The  utmost  result  that  could  be  claimed  for  such  efiforts  is 
that  they  operated  to  set  apart  for  public  use  strips  of  the  width  of 
•the  non-existing  streets  projected  along  the  lines  thereof  over  the 
mud  flats  between  high  and  low  tide.     (Id.) 

21.  Revocation  op  Dedication  op  Streets  by  State — Delegation  of 
Power  to  City  op  Oakland: — Compromise  Act  op  1868. — Assuming 
that  such  strips  across  the  mud  flats  unconnected  with  the  high  lands 
were  dedicated  though  unused  streets,  the  legislature  had  full  power 
to  vacate  such  dedications,  even  if  affected  by  a  public  use,  or  to 
delegate  such  power,  as  was  done  in  the  plenary  act  of  settlement 
and  compromise  of  March  21,  1^8  (Stats.  1868,  p.  222).     (Id.) 

22.  Compromise  op  Controversies  with  Carpentier — Revocation  op 
Dedication  op  Streets  oyer  Water  Front. — The  compromises 
of  the  controversies  affecting  the  water  front  of  the  city  of  Oakland, 
previously  existing  between  it  and  Horace  W.  Carpentier,  which  were 
entered  into  by  the  city  in  pursuance  of  the  authorization  conferred 
by  the  act  of  March  21,  1868,  and  the  various  ordinances  enacted 
by  the  city,  which  are  set  forth  in  the  prior  opinion  in  this  case,  had 
the  effect  to  revoke  the  dedication  of  such  unused  streets  crossing 
such  mud  flats.     (Id.) 

23.  Ratification  op  Deed  op  Oakland  Water  Front  to  CARPENTiERr— 
Effect  op  Deed — City  Estopped  to  Assert  Existence  op  Streets. 
— The  power  to  ratify  the  deed  previously  executed  by  the  munici- 
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palitj  to  Carpentier  in  1852  was  neeessarily  conferred  hj  the  state 
nnder  the  act  of  1868,  authorizing  the  city  to  settle,  adjust,  and 
compromise  "any  and  all  claims,  demands,  controversies,  and  causes 
of  action  in  which  said  city  is  interested,"  and  such  a  ratification 
operated  as  of  the  date  of  the  originally  invalid  conveyance.  Such 
ratification  was  effectuated  by  the  declaration  in  the  compromise 
ordinance  that  the  said  deed  to  Carpentier  was  "valid,  binding  and 
ratified  and  confirmed."  This  declaration,  in  the  absence  of  express 
reservation,  negatives  the  idea  of  any  encumbrances  by  easements 
or  otherwise,  such  as  a  public  street,  upon  the  water-front  property 
conveyed,  and  by  the  use  of  the  word  "grant**  in  the  deed,  the  city 
is  estopped  as  against  its  grantee  to  assert  anything  in  derogation 
of  its  deed.    (Id.)     • 

24.  De£d  bt  City  in  Solido  Is  Revocation  ov  Dedication^— A  deed 
in  solido  by  a  municipality,  without  reservation  of  easements  or 
streets,  itself  operates  as  a  revocation  of  such  portions  of  the  prop- 
erty conveyed  as  were  dedicated  as  streets.    (Id.) 

25.  Conduct  of  Citt  Subsequent  to  Compbomisx  Shows  Intent  to 
Revoke  Dedication. — That  the  city  of  Oakland  not  only  did,  but 
intended  to,  revoke  its  dedication  of  such  streets,  is  shown  by  its 
conduct  subsequent  to  such  compromises,  such  as  consenting  to 
various  judgments  against  it  affecting  the  water-front  property 
conveyed  to  Carpentier,  without  reservation  as  to  streets,  making 
repeated  efforts  to  condemn  for  street  purposes  the  very  property 
which  it  here  claims  was  dedicated  to  such  purposes,  assessing  and 
collecting  taxes  on  such  property,  selling  the  same  for  non-payment 
of  taxes  assessed  thereon,  and  taking  conveyances  from  the  succes- 
sor in  interest  of  Carpentier  for  street  purposes  of  portions  of  such 
property.     (Id.) 

26.  Change  op  Steeet  Gbade — Damage  to  Adjoining  Peoperty — 
Right  to  Compensation — Constitutional  Law. — Under  section  14 
of  article  I  of  the  state  constitution,  providing  that  "private  prop- 
erty shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation  having  been  first  made  to,  or  paid  into  court,  for  the 
owner/'  an  owner  of  property  fronting  on  a  public  street  in  a 
municipality  is  entitled,  in  the  absence  of  waiver  by  or  estoppel 
on  him,  to  recover  from  the  city  compensation  for  the  injury  done 
to  his  property  by  the  grading  of  the  street  to  a  new  grade,  and 
might  prevent  the  doing  of  the  grading  work  until  the  amount 
thereof  had  been  ascertained  and  paid.  (Sala  v.  City  of  Pasadena, 
714.) 

27.  Waiver  of  Constitutional  Right  to  Compensation. — The  prop- 
erty-owner may  waive  his  right  to  any  compensation  for  the  damage 
to  his  property,  or  he  may  waive  his  right  to  prepayment  of  com- 
pensation. But  whore  there  is  no  such  waiver,  he  may  rest  secure  in 
the  protection  which  the  constitution  affords  him  that  his  property 
shall  not  be  taken  or  damaged  without  compensation  first  made.    (Id.) 
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28.  Leoislatttrx  May  Pbovide  fob  Mxthod  of  and  Tims  for  Ciaiming 
Compensation. — The  legislature  in  the  matter  of  public  improve- 
ments concerning  which  thej  are  authorized  to  legislate,  may  re- 
quire the  property-owner  to  assert  his  claim  for  compensation  for 
the  taking  of  or  injury  to  his  property  before  the  commencement 
of  the  improvement,  upon  reasonable  notice  of  the  proposed  taking 
or  injury,  may  prescribe  in  what  manner  and  within  what  time  he 
shall  do  this,  and  further  provide  that  his  failure  to  assert  a  claim 
within  the  prescribed  time  shall  operate  as  a  waiver  of  all  claims 
and  constitute  a  bar  to  any  subsequent  action  looking  either  to  a 
prevention  of  the  work' or  the  making  of  compensation.     (Id.) 

29.  Notice  to  Pboperty-Owneb  Mat  Be  Constructivb. — The  notice  in 
such  cases  need  not  be  personal,  but  may  be  constructive,  as  by 
advertising  or  posting,  and  is  sufficient  if  it  is  such  as  may  reason- 
ably be  held  to  afford  adequate  opportunity  for  knowledge  of  the 
designed  improvement  by  the  property-owner  who  exercises  reason- 
able care  in  the  matter  of  his  property.     (Id.) 

30.  Provisions  Effecting  Waiver  of  Compensation  Must  Be  Clfar. 
— However  desirable  it  may  be  that  the  aggregate  amount  of  dam- 
ages that  must  be  paid  to  property-owners  in  the  matter  of  the 
change  of  grade  of  a  street  should  be  known  before  the  change  of 
grade  is  made,  no  statute  or  city  charter  provision  looking  to  that 
end  should  be  held  effectual  to  bar  the  property-owner  who  has  not 
presented  his  claim  in  accord  with  its  terms,  from  an  assertion  of 
his  claim  for  compensation  for  the  injury  actually  done,  in  the 
absence  of  clear  provision  therein  that  such  shall  be  the  effect.  In 
the  absence  of  clear  notice  to  the  contrary,  contained  in  the  statu- 
tory or  charter  provision,  he  should  be  held  to  have  the  right  to 
assume,  in  view  of  the  constitutional  provision,  that  he  will  be  en- 
titled to  compensation  for  any  injury  that  may  be  inflicted  on  his 
property.     (Id.) 

31.  City  of  Pasadena — Construction  of  Charter — Failure  to  Pro- 
test OR  Present  Claim  for  Damages  Before  Commencement  of 
Work. — Sections  2  and  3  of  article  9  of  the  charter  of  the  city  of 
Pasadena,  approved  January  29,  1901,  (Stats.  1901,  p.  910),  relative 
to  the  matter  of  change  of  grade  of  the  streets  of  the  city,  although 
they  permit  an  owner  whose  property  would  be  damaged  by  the 
proposed  change  to  protest  against  it,  and  to  present  a  claim  for 
his  damages,  and  provides  for  a  cessation  of  the  work  until  com- 
pensation has  been  made  the  owner  in  the  manner  authorized  by  the 
charter,  contains  no  provision  making  the  owner's  failure  to  present 
his  remonstrance  and  claim  of  damages  operate  as  a  waiver  of  his 
right  to  receive  compensation  for  injury  to  his  property,  and  conse- 
quently such  failure  on  the  part  of  the  owner  to  remonstrate  and 
claim  damages  prior  to  the  commencement  of  the  work  cannot  be 
construed  as  such  a  waiver,  or  to  bar  his  right  to  maintain  an  action 
for  his  damages  after  the  completion  of  the  work.     (Id.) 
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See  Irrigating  District;  Reclamation  District;  Street  Assessment f 
Taxation,  18,  19;  Tide  Lands,  4-7. 

MURDER  AND  MANSLAUGHTER.    See  Criminal  Law,  7-14;  Estates 
of  Deceased  Persons,  9-11* 

NATIONAL  BANKS.    See  Banka. 

NEGLIGENCE. 

1.  Master  and  Servan^t— Independent  Contractoe— Falling  Wall. 
— In  an  action  \>j  a  brickmason  to  recover  damages  for  personal 
injuries  occasioned  hj  the  falling  of  a  wall  in  course  of  construction, 
upon  which  he  was  working  at  the  time  of  the  accident,  such  fall 
being  due  to  the  collapse  of  faultily  constructed  sustaining  piers, 
it  is  held,  that  the  evidence  was  sufficient  to  justify  the  jury  in 
concluding  that  the  plaintiff  was  not  an  independent  contractor,  but 
was  a  servant  of  the  defendants,  within  the  meaning  of  section  2009 
of  the  Civil  Code.     (Majors  v.  Connor,  131.) 

2.  Fellow-Servants — Negligence  in  Failing  to  Provide  Safe  Place 
TO  Work. — In  such  action,  where  the  plaintiff  had  nothing  to  do 
with  the  construction  of  the  supporting  piers,  and  was  unaware  of 
the  method  used  in  building  them,  the  employer  cannot  escape 
liability  on  the  ground  that  the  injury  was  caused  by  the  careless- 
ness of  a  fellow-servant.  The  place  upon  the  wall  where  the  plaintiff 
was  working  at  the  time  of  the  accident  being  unsafe,  the  negligence 
arising  by  reason  of  furnishing  such  a  perilous  place  for  the  work- 
man is  chargeable  directly  to  the  master,  even  though  the  latter  was 
without  actual  knowledge  of  the  danger.     (Id.) 

3.  Failure  of  Servant  to  Investigate  Conditions  of  Safety. — Such 
a  workman  was  not  guilty  of  contributory  negligence  in  failing  to 
observe  the  faulty  condition  of  the  piers.  If  he  was  actually  ignorant 
of  the  existing  conditions  he  was  under  no  obligation  to  investigate. 
(Id.) 

4.  Evidence — Control  and  Management  of  Workmen. — In  such  an 
action,  questions  asked  the  plaintiff  and  other  witnesses,  designed 
to  show  under  whose  control  and  management  the  men  engaged  upon 
the  work  were,  were  proper,  and  did  not  call  for  the  conclusions  of 
the  witnesses.     (Id.) 

5.  Instructions  as  to  Manner  of  Doing  Work. — The  plaintiff  may 
also  be  asked  whether  he  gave  the  man  who  built  such  piers  any 
instructions  how  to  build  them.  Such  question  calls  for  a  fact,  tend- 
ing to  support  the  plaintiff's  theory  that  under  his  contract  of 
employment  he  was  a  servant  and  not  an  independent  contractor. 
(Id.) 

6.  Effect  of  Injury  on  Working  Capacity  of  Plaintiff — Evidence 
OF  Son — Expert  Evidence. — The  son  of  the  injured  mason,  who 
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was  himself  a  mason  and  had  worked  with  him  before  and  since  the 
accident,  is  qualified,  both  as  an  expert  and  as  an  intimate  acquaint- 
ance, to  testifj  as  to  the  amount  of  work  which  his  father  could  do 
at  his  trade  after  the  accident  as  compared  with  that  which  he  could 
accomplish  before.     (Id.) 

7.  Redirect  Examination — ^Discretion. — ^It  is  within  the  discretion 
of  the  trial  court  to  permit  questions  to  be  asked  on  redirect  exami- 
nation that  are  not  strictly  proper  redirect  examination.     (Id.) 

8.  Master  and  Servant — Assumption  of  Bisk  of  Exposed  Gbarino. 
— A  man,  although  inexperienced  in  the  use  of  machinery,  who  is 
employed  as  an  oiler  in  and  about  a  rock  crusher,  the  exposed  con- 
dition of  the  gearing  of  which  was  perfectly  obvious  and  patent 
to  any  casual  observer,  is  charged  with  knowledge  of  the  risk  en- 
tailed in  working  over  the  gearing,  and  that  if  he  allowed  his  hands 
or  arms  to  come  in  contact  with  the  gearing  he  would  be  severely 
injured.     (Bresette  v.  E.  B.  &  A.  L.  Stone  Company,  74.) 

9.  Pleading — General  Allegation  of  Absence  of  Knowledge — 
Specific  Allegations  Showing  Knowledge  of  Defects. — In  an 
action  by  such  employee  to  recover  damages  for  personal  injuries 
occasioned  by  coming  in  contact  with  such  exposed  gearing,  a  com- 
plaint, notwithstanding  a  general  allegation  of  the  absence  of  knowl- 
edge on  the  part  of  the  employee  of  the  danger  incident  to  his  work, 
is  demurrable,  if  the  specific  allegations  thereof  show  that  he  must 
have  known  of  the  defects  and  the  danger  therefrom.     (Id.) 

10.  Assumption  of  Risk — Knowledge  of  Bisk  Defeats  Reoovert. — 
Under  the  law  of  this  state  as  it  existed  at  the  time  of  the  accident 
in  question,  (Civil  Code,  sec.  1970),  such  employee,  by  voluntarily 
entering  upon  and  continuing  in  his  employment  to  the  time  of  the 
accident,  a  period  of  nearly  two  months,  without  making  any  com- 
plaint as  to  the  conditions,  and  with  full  knowledge  of  the  defect 
and  with  a  full  understanding  and  appreciation  of  the  dangers  there- 
from attendant  upon  the  performance  of  his  duties  as  oiler,  as- 
sumed the  risk  of  his  employment,  and  cannot  recover  for  injuries 
resulting  therefrom,  notwithstanding  the  employer  was  negligent  in 
failing  to  instruct  him  of  the  dangers  attending  his  employment,  or 
in  failing  to  furnish  him  a  safe  place  in  which  to  work.     (Id.) 

11.  Failure  to  Instruct  as  to  Obvious  Danger. — An  employer  is  not 
guilty  of  negligence  productive  of  injury  in  failing  to  instruct  an 
employee  as  to  a  perfectly  obvious  danger.     (Id.) 

12.  Pleading — Anticipating  Defenses  of  Contributory  Negugbnck 
and  Assumption  of  Bisk. — While  it  is  not  essential  for  a  plaintiff 
in  his  complaint  to  anticipate  either  the  defense  of  contributory 
negligence  or  assumption  of  risk  by  alleging  facts  negativing  either, 
still  the  rule  is  well  established  that  where  the  allegations  of  the 
complaint  do  affirmatively  show  contributory  negligence  or  assump- 
tion by  the  plaintiff  of  the  peril  producing  injury,  the  pleading  fails 
to  state  a  cause  of  action  for  damages.     (Id.) 
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13.  Death  of  Bailboad-Track  Laborxb — Train  Backing  on  Spur 
Track— Questions  of  Neguoence  for  Jury.— In  this  action  to 
recover  damages  for  the  death  of  a  railroad-track  laborer,  who  was 
run  over  while  at  work  on  a  spur  track  by  a  train  backing  thereon, 
it  is  held,  under  the  circumstances  disclosed  by  the  evidence,  that 
it  cannot  be  said,  as  matter  of  law,  that  the  defendant  was  not  guilty 
of  negligence,  or  that  the  plaintiff  was  guilty  of  contributory  nepfli- 
gCDce,  and  that  the  questions  whether  or  not  a  due  regard  for  the 
safety  of  the  men  on  the  track  required  the  defendant  to  give  warn- 
ing of  the  approach  of  its  train  by  ringing  a  bell  or  blowing  a 
whistle,  or  by  having  upon  the  front  car  of  its  train  a  man  who 
could  see  persons  or  objects  on  the  track,  were  for  the  determination 
of  the  juiy.  (Barboza  v.  Pacific  Portland  Cement  Company  Con- 
solidated, 36.) 

14.  Duty  of  Workmen  on  Track— Rbasonablb  Cake — Contributory 
Negligence. — A  man  working  upon  a  railroad  track  is  bound  to  take 
reasonable  precautions  for  his  own  safety,  and  must  use  the  care 
which  an  ordinarily  prudent  man  would  exercise  to  avoid  being  struck 
by  trains.  What  is  reasonable  care  under  the  circumstances  is  pri- 
marily to  be  determined  by  the  jury.  In  the  present  case,  the  facts 
that  the  work  in  which  the  deceased  was  engaged  required  him  to 
be  in  the  middle  of  the  spur  track,  and  in  a  stooping  position,  and 
that  at  the  time  he  was  run  over  by  the  train  backing  on  the  spur 
track  another  train  was  passing  on  the  main  track,  necessitated  the 
submission  to  the  jury  of  the  question  whether  he  was  guilty  of  con- 
tributory negligence  in  not  becoming  aware  of  the  train  bearing  down 
upon  him.     (Id.) 

15.  Evidence — Hearsay — Motion  to  Strike  Out  Testimony  Part  op 
Which  was  Competent. — A  motion  to  strike  out  all  the  testimony 
of  a  witness  in  regard  to  the  marriage  of  the  deceased  and  his 
having  children,  on  the  ground  that  it  was  hearsay,  is  properly 
denied,  where  part  of  the  testimony  to  which  the  motion  was  directed 
was  competent  and  within  the  personal  knowledge  of  the  witness. 
(Id.) 

16.  Evidence  of  Custom — Ant  Brakes  on  Cars. — In  such  an  action,  it 
was  not  error  to  refuse  to  permit  a  witness  to  answer  a  question  by 
the  defendant  as  to  whether  it  was  customary  to  have  air  brakes  on 
all  its  cars.     (Id.) 

17.  Evidence  of  Sobriety  of  Deceased. — Evidence  that  the  deceased 
was  not  addicted  to  drink  and  that  he  did  not  gamble  was  competent 
and  pertinent,  as  having  some  bearing  on  the  value  of  his  life  to 
his  wife  and  children.     (Id.) 

18.  Opinion  Expressed  by  Court  in  Buling  on  Evidence — With- 
drawal OF  Opinion — Instructions. — A  tentative  expression  of 
opinion  by  the  court,  incidentally  made  during  a  discussion  of  a 
question  of  law  presented  to  it  in  reference  to  the  admissibility  of 
evidence,  to  the  effect  that  the  defendant's  failure  to  ring  a  bell  con- 
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Btituted  negligence,  will  be  deemed  without  prejudice,  if  the  court 
subsequently  withdrew  such  ruling,  and  in  its  instructions  to  the  jurj 
properly  left  the  question  of  the  defendant's  negligence  to  its  de- 
termination.    (Id.) 

19.  Falling  Into  Ditch— Momkntaey  FoitGETruiiNSSS  or  Dangebt^ 
CoNTBiBUTORT  Negugsnce. — The  momentary  forgetfulness  of  an 
uncovered  ditch  in  the  plaintiff's  dwelling-house  lot,  which  forget- 
fulness is  not  induced  by  some  sudden  and  adequate  disturbing 
cause,  is  itself,  as  matter  of  law,  contributory  negligence  barring  a 
recovery  for  personal  injuries  resulting  from  falling  into  such  ditch. 
This  rule  obtains  although  the  person  so  injured  was  aged.  (Bey- 
nolds  y.  Los  Angeles  Gas  and  Electric  Company,  327.) 

20.  Personal  Injuries  to  Mail  Clerk — Verdict  not  Excessive. — 
For  personal  injuries  negligently  inflicted  on  a  man  following  the 
business  of  a  mail  clerk,  who  at  the  time  of  the  accident  was  about 
forty-three  years  old  and  received  a  salary  of  fifteen  hundred  dollars 
a  year,  a  verdict  of  four  thousand  dollars  cannot  be  held  excessive, 
if  such  injuries  were  of  such  a  character  as  to  justify  the  jury  in 
concluding  that  the  plaintiff  could  never  again  follow  such  business. 
(Walker  v.  Southern  Pacific  Company,  121.) 

21.  Instructions — Elements  op  Damage  —  Future  Supfering. — In 
an  action  to  recover  for  such  injuries,  where  the  instructions,  taken 
as  a  whole,  correctly  state  the  law  as  to  the  various  elements  of 
damage  which  the  jury  might  consider  in  reaching  their  verdict,  an 
isolated  statement  that  they  might  consider  "the  pecuniary  loss 
likely  to  be  sustained  by  the  plaintiff  during  life,"  will  not  be  con- 
strued as  an  authorization  to  the  jury  to  award  damages  for  specu- 
lative future  physical  or  mental  suffering.     (Id.) 

22.  Stepping  into  Shaft  Hole  in  Floor  op  Building — Contributory 
Negligence — ^Law  op  Case. — The  decision  on  the  former  appeal 
in  this  case,  reported  in  153  Cal.  267,  holding  that  the  plaintiff,  an 
employee  in  a  tannery,  whose  duties  required  him  to  wheel  a  truck 
past  a  shaft  hole  in  the  floor  of  the  building,  of  the  situation  and 
conditions  surrounding  which  he  was  fully  aware,  was  guilty  of 
contributory  negligence  as  matter  of  law,  if,  while  performing  such 
duties,  and  in  a  moment  of  temporary  forgetfulness,  he  stepped  into 
such  hole  and  was  injured,  became  the  law  of  the  case  on  a  subse- 
quent trial,  in  which  the  issues  presented  by  the  pleadings  and  the 
evidence  introduced  were  substantially  the  same  as  on  the  first  trial. 
(Brett  V.  S.  H.  Frank  &  Company,  735.) 

23.  Contributory  Negligence  Precludes  Recovery. — ^Irrespective  of 
the  doctrine  of  the  law  of  the  case,  the  employee  injured  under  such 
circumstances  was  guilty  of  contributory  negligence  precluding  a 
recovery.     (Id.) 

24.  Trestle  Falling  within  Building  Being  Constructed — Injury 
TO  Person  on  Sidewalk.— The  mere  fact  that  a  person  standing 
on  a  sidewalk  in  front  of  a  building  in  course  of  construction  was 
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injured  by  the  falling  from  within  the  building  of  a  wooden  trestle 
used  in  the  building,  is  sufficient  to  make  out  a  prima  facie  ease  of 
negligence  on  the  part  of  the  person  responsible  for  the  management 
of  the  trestle.     (Gordon  v.  Roberts,  506.) 

25.  Injury  to  Pebson  Unlawpully  within  Building — Willful  or 
Malicious  Injuby. — If,  on  the  other  hand,  the  person  injured, 
without  having  any  lawful  business  or  occasion  to  enter  the  build- 
ing, did  enter  it  without  invitation,  and  in  defiance  of  warnings, 
and  while  therein  was  so  injured,  he  would  have  no  redress,  unless 
his  injury  was  the  result  of  the  willful  or  malicious  act  of  the  per- 
son responsible  for  the  management  of  the  trestle.     (Id.) 

26.  Evidence  that  Pebson  Injubed  Was  within  Building. — In  the 
present  case  the  evidence  as  to  the  situation  of  the  plaintiff  at  the 
time  of  the  injury  is  held  to  be  in  substantial  conflict,  and  that 
there  was  sufficient  evidence  of  the  fact  of  his  being  unlawfully 
within  the  building  at  the  time  of  the  injury  to  warrant  the  trial 
court  in  granting  a  new  trial  on  that  ground.     (Id.) 

27.  Electbic  Wibe  Acboss  Highway — Injury  to  Traveler — Pre- 
sumption OP  Negligence. — The  fact  that  a  person,  while  traveling 
along  a  public  highway,  was  injured  by  coming  in  contact  with 
a  highly  charged  electric  wire  belonging  to  an  electric  light  and 
power  company,  which  was  down  across  the  public  highway  at  the 
point  where  the  accident  occurred,  raises  a  presumption  of  negligence 
on  the  part  of  the  company  maintaining  the  wire.  (Diller  v.  North- 
ern California  Power  Company,  531.) 

28.  Evidence  Supports  Findings  op  Negligence. — The  evidence,  al- 
though conflicting,  is  held  sufficient  to  support  the  special  findings 
of  the  jury  that  the  defendant's  power  line  had  been  negligently 
constructed;  that  the  negligence  consisted  in  the  use  of  a  weak 
pin  on  the  cross-bar  carrying  the  wire  that  fell  and  that  the  falling 
of  the  wire  was  caused  by  this  weakness,  and  that  the  line  was 
negligently  maintained,  in  that  the  man  in  charge  neglected  to 
repair  the  pin  after  his  attention  had  been  repeatedly  called  to  its 
dangerous  condition.     (Id.) 

29.  Measube  op  Damages  por  Death — Province  op  Jury. — In  the 
assessment  of  damages  for  a  negligent  death  much  is  left  to  the 
sound  discretion  of  the  jury,  and  its  action  and  that  of  the  trial 
court  will  be  reversed  only  where  the  amount  of  damages  is  obviously 
so  disproportionate  to  the  injury  proved  as  to  justify  the  conclusion 
that  the  verdict  is  not  the  result  of  the  cool  and  dispassionate  dis- 
cretion of  the  jury.     (Id.) 

30.  Pecuniary  Loss  Limit  op  Recovery. — In  actions  for  injuries  caus- 
ing death,  instituted  by  the  surviving  wife  and  children  of  the 
deceased,  the  plaintiffs  are  limited  in  their  recovery  to  the  pecuniary 
loss  suffered  by  them.     (Id.) 

31.  Verdict  op  Twenty  Thousand  Dollars  Not  Excessive. — In  such 
an  action,  a  verdict  of  twenty  thousand  dollars,  for  the  death  of  a 
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healthy  man,  fifty-seven  years  of  age,  who  had  been  contributing  at 
least  two  hundred  dollars  a  month  to  the  support  of  his  family, 
cannot  be  held  ezceseive.     (Id.) 

32.  Earnings  or  Deceased  as  Evidence. — Evidence  of  what  such  a 
person  had  earned  in  the  past  furnished  at  least  some,  if  not,  indeed, 
the  most  satisfactory,  basis  for  estimating  what  he  would  in  all 
likelihood  have  done  in  the  future.     (Id.) 

33.  Instructions  as  to  Proof  or  Nbgugence — ^Want  or  Conplict. — 
In  such  an  action  an  instruction,  to  the  effect  that  the  plaintiffs  were 
bound  to  prove  the  defendant's  negligence  by  a  preponderance  of 
evidence,  is  not  in  conflict  with  an  instruction  to  the  effect  that 
proof  of  killing  by  coming  in  contact  with  the  fallen  wire  raised  a 
presumption  of  the  defendant's  negligence,  and  cast  upon  it  the 
burden  of  meeting  the  presumption;  and  that  such  presumption 
need  not  be  overcome  by  the  defendant  by  a  preponderance  of  the 
evidence,  but  it  would  be  overcome  if  sufficient  evidence  were  pro- 
duced to  balance  it.     (Id.) 

34.  Immaterial  Instruction  Ignokbd  bt  Jury. — An  instruction  as  to 
an  element  of  negligence  that  was  not  within  the  issues  is  im- 
material, when  the  special  verdict  of  the  jury  shows  that  the  only 
Tuegligence  found  and  acted  upon  by  them  was  that  alleged.    (Id.) 

35.  Enlargements  op  Photographs — Evidence  op  Maker  to  Prove 
Accuracy  Unnecessary. — It  is  for  the  trial  court  to  determine, 
from  the  evidence  before  it,  whether  enlargements  of  photographs  of 
the  loctLS  in  quo  that  were  received  in  evidence,  are  correct  repre- 
sentations thereof.  The  accuracy  of  the  enlargements  need  not  be 
proved  by  the  maker  thereof.     (Id.) 

36.  Statements  to  and  Admissions  op  General  Agent  of  De- 
pendant.— In  such  action,  evidence  of  statements  made  to  the 
general  agent  of  the  defendant  having  charge  of  its  power  system 
concerning  the  condition  of  the  defective  supporting  pin,  and  his 
replies  thereto,  were  admissible  to  establish  notice  to  him  of  the 
defective  construction  and  to  show  negligence  in  maintenance.  It 
was  not  necessary  to  lay  a  foundation  for  such  declarations  by  ask- 
ing the  preliminary  questions  appropriate  to  an  attempt  to  impeach 
a  witness  by  proof  of  contradictory  statements  made  at  another  time. 

(Id.) 

37.  Witness  Familiar  with  Business  Affairs  op  Deceased. — A 
witness  familiar  with  the  business  affairs  of  the  deceased  was  prop- 
erly permitted  to  testify  to  the  amount  he  had  been  earning  in  his 
business.     (Id.) 

See  Contribution. 
KEGOTIABLE  INSTBTJMENTS.    Bee  Promissory  Note. 
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NEW  TEIAIi. 

1.  P&ACTICS — ^FAILUBX  to  MOYS  FOB  NsW  TRIAL  IN  TiME — TRIAL  GOURT 

Cannot  Beuevs  from  Consequences.— The  trial  court  is  without 
power,  under  section  473  of  the  Code  of  Civil  Procedure,  to  relieve 
a  party  from  the  consequences  of  his  failure  to  serve  and  file  his 
notice  of  intention  to  move  for  a  new  trial  within  the  time  allowed 
by  law.     (Union  Collection  Co.  v.  Oliver,  755.) 

2.  Motion  for  New  Trial  an  Independent  Proceeding. — The  motion 
for  a  new  trial  is  in  the  nature  of  a  new  and  independent  proceeding 
collateral  to  the  judgment  in  the  action,  and  a  party  who  has  per- 
mitted the  time  within  which  he  may  move  for  a  new  trial  to  lapse 
has  not  had  any  ''proceeding  taken  against  him,"  within  the  meaning 
of  section  473  of  the  Code  of  Civil  Procedure.    (Id.) 

8.  Estate  of  Deceased  Person — Order  Settuno  Accounts  and  for 
Distribution — Appeal  from  Order  Denying  New  Trial — Suf- 
ficiency OF  Findings  to  Sustain  Order  Cannot  Be  Reviewed.— 
On  an  appeal  from  an  order  denying  a  motion  for  a  new  trial,  in  a 
proceeding  by  executors  for  the  settlement  of  the  accounts  and  for 
the  distribution  of  the  decedent's  estate,  there  being  no  appeal 
taken  from  the  decree  made  in  such  proceeding,  the  sufficiency  of  the 
findings  to  sustain  the  decree  cannot  be  reviewed.  (Estate  of 
Keating,  406.) 

4.  New  Trial  Limited  to  Issues  of  Fact — ^Decision  against  Law. — 
Where  there  has  been  no  error  in  determining  any  issue  of  fact  or 
affecting  the  determination  of  any  question  of  fact,  there  is  no 
ground  for  a  new  trial.  The  grounds  specified  in  section  657  of  the 
Code  of  CSvil  Procedure,  as  grounds  for  a  new  trial,  all  refer  to  such 
errors,  for  it  is  established  that  the  specified  ground  of  the  decision 
being  '^against  law,"  refers  to  a  situation  furnishing  a  reason  for  a 
re-examination  of  an  issue  of  fact.     (Id.) 

5.  When  Decision  not  against  Law. — A  decision  is  not  against  law 
within  the  meaning  of  that  section,  when  the  only  fault  in  the  find- 
ings is  that  they  do  not  support  the  legal  conclusions  drawn  from 
them  and  the  judgment  based  thereon.     (Id.) 

6.  Beview  on  Motion  for  New  Trial  and  Appeal  from  Order  Deny- 
ing.— No  question  of  the  sufficiency  of  the  findings  to  support  either 
conclusions  of  law  or  judgment  can  be  considered  on  motion  for  a 
new  trial,  or  on  appeal  from  an  order  denying  a  new  trial.     (Id.) 

7.  Findings. — Evidence. — The  findings  that  were  assailed  on  the 
motion  for  new  trial  for  alleged  insufficiency  of  evidence  to  sustain 
them  are  held  to  be  fully  supported  by  the  evidence.     (Id.) 

8.  Affirmance  of  Order  Granting. — Where  a  motion  for  a  new  trial 
was  based  on  various  grounds,  and  an  order  granting  it  was  general 
in  its  terms,  the  order  must  be  affirmed  if  it  could  have  been  granted 
on  any  of  the  grounds  assigned.     (Gordon  v.  Boberts,  506.) 

9.  Limited  Beasons  for  Order — Review  of  Order  on  Appeal — In 
sufficiency  of  Evidence. — Even  if  the  court  had  undertaken  to 
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limit  the  reasons  for  granting  the  motion,  the  appellate  court  would 
not  be  precluded  from  considering  any  of  the  grounds  which  the 
trial  court  had  excluded  from  view,  except  onlj  the  one  of  inauflS- 
ciencj  of  evidence.  And  this  ground  will  also  be  looked  to  for 
justification  of  the  order,  unless  the  trial  court  has,  bj  the  express 
terms  of  its  order,  excluded  it  as  one  of  the  grounds  for  making 
the  order.     (Id.) 

10.  Abuse  of  Discretion — Conpuct  of  Evidence. — An  order  granting 
or  denying  a  new  trial  for  insufficiency  of  the  evidence  is  con- 
clusive .  upon  the  appellate  court,  unless  there  has  been  an  abuse 
of  discretion.  And,  if  there  ip  a  substantial  conflict  in  the  evidence, 
the  trial  court  will  not  be  deemed  to  have  abused  its  discretion 
when  it  has  determined  that  the  verdict  or  the  finding  is  against 
the  weight  of  the  evidence,  and  that  there  should  be  a  new  trial. 
(Id.) 

11.  Misconduct  of  Jury — Conflicting  Affidavits — Appeal. — The  re- 
fusal to  grant  a  new  trial  for  alleged  miseonduet  of  the  jury  will 
be  upheld  on  appeal  when  the  affidavits  relied  on  to  show  misconduct 
were  contradicted  by  counter  affidavits.  (Diller  y.  Northern  Cal. 
Power  Co.,  531.) 

See  Deed,  3;  Easement,  7;  Wills,  1-4. 

NON-RESIDENTS.    See  Juvenile  Court,  7,  8. 

NONSUIT.    See  Practice,  2;  Quieting  Title,  1. 

NOTARY  PUBLIC.    See  Deed,  19,  20. 

NOTICE.    See  Easement,  3,  i. 

OAKLAND,  CITY  OF.    See  Municipal  Corporations,  19-25;  Tide  Lands. 

OFFICE  AND  OFFICERS. 

1.  Public  OFFiCEESh-PATMENT  of  Premium  of  Bond  Furnished  by 
Surety  Company — Act  of  March  25,  1903,  Is  Constitutional. — 
The  act  of  March  25,  1903  (Stets.  1903,  p.  476),  providing  for  the 
payment  by  the  state,  or  county,  or  cities,  or  cities  and  counties,  of 
the  premium  or  charge  on  official  bonds  of  all  state  officers  (except 
notaries  public),  and  all  county,  city,  or  city  and  county  officers, 
when  given  by  surety  companies,  is  constitutional.  (County  of  San 
Luis  Obispo  v.  Murphy,  588.) 

2.  What  Corp<»ations  Are  Surety  Companies. — The  term  "surety 
companies"  as  used  in  that  act,  was  intended  to  include  any  cor- 
poration organized  for  the  purpose  of  carrying  on  the  business  of 
becoming  a  surety  on  bonds  and  undertakings,  which  by  sections 
1056  and  1057  of  the  Code  of  Civil  Procedure  and  subdivision  4  of 
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section  955  of  the  Political  Code,  is  authorized  to  become  the  sole 
surety  on  any  undertaking  or  bond  required  by  any  law  of  thia  state, 
and  may  be  accepted  as  such  by  the  approved  authority  in  lieu  of  a 
bond  with  natural  persons  as  sureties.     (Id.) 

3.  Constitutional  Law — Inhibitions  op  Constitution  not  V1014ATED. 
— That  act  is  not  violative  either  of  section  11  of  article  I  of  the 
constitution,  requiring  all  laws  of  a  general  nature  to  have  a  uni- 
form operation;  or  of  section  21  of  article  II,  prohibiting  the  grant- 
ing to  any  citizen  or  class  of  citizens  of  privileges  or  immunities 
which,  upon  the  same  terms,  shall  not  be  granted  to  all  citizens;  or 
of  subdivision  9  of  section  25  of  article  IV,  prohibiting  local  or 
special  laws  for  the  regulation  of  county  and  township  business. 
(Id.) 

4.  Discrimination  not  to  Be  Assumed— Grounds  fob  Classifica- 
tion.— ^It  is  not  to  be  assumed,  for  the  purpose  of  nullifying  the  act, 
that  there  was  any  intention  to  discriminate  in  favor  of  surety  com- 
panies as  against  personal  sureties,  or  in  favor  of  certain  ofScers  as 
against  others.  If  a  reasonable  ground  for  the  conclusion  of  the 
legislature  confining  the  operation  of  the  act  to  bonds  given  by  surety 
companies  can  be  conceived,  the  courts  must  assume  that  the  legis- 
lature acted  on  that  ground,  and  consequently,  that  the  classification 
made  by  it  was  authorized  by  the  constitution.     (Id.) 

6.  Encouragement  op  Giving  Bonds  by  Surety  Companies. — The  act 
may  reasonably  be  construed  as  one  designed  to  encourage  the  giving 
by  the  oflBcers  to  whom  it  is  applicable  of  surety  company  bonds, 
rather  than  personal  surety  bonds,  upon  the  theory  that  the  public 
interests  will  be  better  protected  by  such  bonds.  So  construed,  there 
is  nothing,  in  the  foregoing  constitutional  provisions  that  makes  the 
act  void  because  it  is  applicable  only  to  the  premiums  and  charges  on 
bonds  furnished  by  surety  companies.     (Id.) 

6.  Premium  Made  a  Public  Charge. — The  act  may  also  be  reasonably 
construed  as  one  designed  to  make  the  cost  of  an  ofiScial  bond  to  the 
ofiicer  furnishing  it,  a  public  charge.  The  legislature  may  have 
reasonably  concluded  that  the  cases  where  a  charge  is  made  by  a 
personal  surety  on  an  official  bond  are  so  inappreciable  and  few  in 
number  that,  in  reality,  the  surety  corporation  bonds  "compose  the 
entire  class"  as  to  which  there  is  a  premium  or  charge  for  the  risk 
assumed  by  the  surety,  and  such  a  conclusion  would  warrant  the 
limitation  of  the  provisions  of  the  act  to  such  bond.     (Id.) 

7.  Act  Limited  to  All  op  Certain  Kind  op  Officers.— The  legislature 
had  the  power  to  limit  the  operation  of  the  act  to  the  bonds  of  all 
officers  of  the  classes  designated  therein,  and  the  fact  that  it  fails 
to  include  other  kinds  of  officers,  such  as  justices  of  the  peace  and 
constables,  does  not  render  the  act  violative  of  such  constitutional 
inhibitions.     (Id.) 

8.  Distinctions  Existing  as  to  Other  Officers. — Such  distinctions 
exist  as  to  notaries  public,  who  are  state  officers,  and  the  officers 
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of  districts  organized  within  the  various  counties  for  special  pur- 
poses, as  warrant  their  exclusion  from  the  act.  (Id.) 
9.  Officers  Whose  Compensation  Is  Fixed  by  Constitution — Cities 
Organized  under  Freeholders'  Charter.^ — The  fact  that  the  act 
may  not  be  operative  as  to  state  officers  whose  compensation  is 
fixed  by  constitutional  provision,  or  to  cities  organized  and  existing 
under  freeholders*  charters,  does  not  affect  the  question  of  the 
validity  of  the  act.     (Id.) 

10.  Prohibition  against  Increase  op  Salary  Directed  to  Legis- 
lature— Constitutional  Law — Passing  op  City  into  Higher 
Class  by  Increase  op  Population. — Section  9  of  article  XI  of  the 
constitution  providing  that  **the  compensation  of  any  county,  city, 
town,  or  municipal  officer  shall  not  be  increased  after  his  election  or 
during  his  term  of  office;  nor  shall  the  term  of  any  such  officer  be 
extended  beyond  the  period  for  which  he  is  elected  or  appointed,"  is 
an  inhibition  directed  to  the  legislature,  and  has  no  application  to 
an  automatic  increase  in  official  salary  due  to  the  passing  of  a  city, 
not  by  legislative  act,  but  by  increased  population,  from  one  class 
to  another.     (Puterbaugh  v.  Wadham,  611.) 

11.  City  op  San  Diego — Census  op  1910 — Justice  op  Peace — Salary 
When  City  Passed  into  Second  Class. — Under  section  2  of  the 
act  of  1883  for  the  classification  of  municipal  corporations,  (Stats. 
1883,  p.  24),  the  United  States  census  taken  in  the  year  1910,  as  of 
the  15th  of  April  of  that  year,  operated,  without  action  upon  the 
part  of  the  legislature  or  of  the  people  of  the  city  of  San  Diego,  to 
place  that  municipal  corporation,  which  had  previously  been  a  city 
of  the  third  class,  in  the  second  class  as  of  April  15,  1910,  and  one 
who  had  been  elected  a  justice  of  the  peace  of  that  city,  at  a  time 
when  the  statute  fixed  the  salary  of  a  justice  of  the  peace  of  a  city 
of  the  third  class  at  two  thousand  dollars  a  year  and  of  a  city  of 
the  second  class  at  thirty -six  hundred  dollars  a  year,  became  entitled 
to  the  increased  salary  from  April  15,  1910,  to  the  end  of  his  term 
of  office  at  the  end  of  that  year.     (Id.) 

12.  Acceptance  by  Justice  op  Lesser  Salary — Want  op  Knowledge 
op  Classification  op  City — Estoppel. — The  acceptance  by  such 
justice  of  the  peace  of  the  salary  attached  to  the  office  in  a  city  of 
the  third  class,  after  the  15th  of  April,  1910,  but  prior  to  the  official 
promulgation  of  the  census  and  without  knowledge  by  him  of  the 
ff^ct  that  the  city  of  San  Diego  had  passed  into  the  second  class, 
did  not  estop  him  from  subsequently  demanding  the  increased  com- 
pensation.    (Id.) 

13.  Increase  of  Official  Salaries — Constitutional  Inhibition — 
Lowering  and  Raising  Salary  During  Term  of  Office. — The  pro- 
vision of  section  9  of  article  XI  of  the  constitution  that  the  salary 
of  any  county,  city,  town,  or  municipal  officer  shall  not  be  increased 
"during  his  term  of  office"  has  reference  only  to  the  compensation 
as  fixed  by  law^  when  his  term  of  office  began.     The  legislature  haa 
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power,  pending  his  term  of  oflSce,  to  lower  the  compensation,  and 
afterwards  raise  it,  provided  the  subsequent  raise  is  not  in  excess 
of  the  compensation  fixed  when  the  official  term  began.     (Id.) 

14.  Justice  of  Peace  of  San  Diego — Compensation  after  1911  under 
Various  Legislative  Enactments. — A  justice  of  the  peace  of  the 
city  of  San  Diego,  whose  elective  term  commenced  in  January,  1911, 
when  that  city  was  classified  as  one  of  the  second  class,  was  entitled 
to  a  salary  at  the  rate  of  thirty-six  hundred  dollars  a  year,  until 
February  8th  of  that  year,  when  by  an  amendment  to  the  Classifica- 
tion Act  (Stats.  1911,  p.  11),  he  became  a  justice  of  the  peace  of  a 
city  of  the  third  class.  He  then  became  entitled  to  compensation  at 
the  r^te  of  two  thousand  dollars  a  year,  until  the  amendment  of 
March  24,  1911  (Stats.  1911,  p.  476),  which  placed  that  city  in  the 
second  and  one-half  class.  From  that  date  and  until  the  re-enactment 
of  section  103  of  the  Code  of  Civil  Procedure  on  April  29,  1911, 
(Stats.  1911,  p.  1215),  there  was  no  law  providing  any  salary  for  a 
justice  of  the  peace  in  a  city  of  the  second  and  one-half  class,  and 
during  that  interval  the  incumbent  of  the  office  had  no  right  to  a 
salary.     (Id.) 

15.  Mandamus  for  Official  Salary — Recoupment  for  Overpay- 
ments.— In  a  proceeding  in  moTidamus  by  such  justice  of  the  peace 
to  compel  the  auditor  and  auditing  committee  of  the  city  of  San 
Diego  to  draw  warrants  for  the  balance  of  the  salary  due  him,  the 
city  is  entitled  to  recoupment  for  overpayments  mistakenly  made 
after  February  8,  1911,  upon  the  belief  that  the  city  was  still  one 
of  the  second  class,  and  to  have  the  amount  of  such  overpayments 
deducted  from  the  arrearages  due  the  petitioner.     (Id.) 

See  Mandamus;  Notary  Public;  Taxation. 
OIL  LANDS.     See  Lease;  Mines  and  Mining. 
OPTION.    See  Vendor  and  Vendee,  13-15. 

PARENT  AND  CHILD. 

1.  Divorce— Decree  Requiring  Father  to  Support  Child  Awarded 
TO  Mother— Willful  Failure  to  Support  Punishable  Under 
Section  270  of  Penal  Code. — Where  a  decree  of  divorce  contains  a 
valid  provision  requiring  the  father  to  continue  to  contribute  to  the 
support  of  a  minor  child  whose  custody  is  awarded  to  the  mother, 
he  may  be  convicted,  under  section  270  of  the  Penal  Code,  for 
willfully  omitting,  without  lawful  excuse,  to  furnish  such  child 
with  necessary  food,  clothing,  shelter,  and  medical  attendance,  he 
having  the  ability  to  do  so.  {Selfridge  v.  Paxtofi,  145  Cal.  713, 
distinguished.)      (People  v.  Schlott,  347.) 

2.  Divorce  Decree  may  Require  Father  to  Support  Children 
Awarded  to  Mother.— Section  139  of  of  the  Civil  Code  empowers 
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the  court  in  a  divorce  decree  to  compel  the  father  to  support  his 
children  after  being  deprived  of  their  custody.    (Id.) 

Bee  Guardian  and  Ward. 

PARTIES.    See  Judgments. 

PARTITION.    See  Vendor  and  Vendee,  11. 

PARTNERSHIP.    See  Mortgage,  5. 

PASADENA,  CITY  OF.    See  Municipal  Corporations,  31. 

PAYMENT.    See  Mechanics'  Liens,  3,  4;  Mortgage,  5-11;  Reclamation 
District. 

PHOTOGRAPH.     See  Negligence,  35. 

PLACE  OP  TRIAL. 

Change  of  Place  op  Triai/— tConvenience  of  Witnesses. — Order  grant- 
ing a  change  of  the  place  of  trial  affirmed  on  the  ground  that  the 
convenience  of  witnesses  and  the  ends  of  justice  would  be  promoted 
by  the  change.     (Haun  v,  Robinson,  760.) 

PLEADING. 

Goods  Sold  and  Delivered — Denial  of  Deli^'eby  of  "All"  of  Ma- 
terials.— In  an  action  for  goods  sold  and  delivered  a  denial  of  an 
allegation  in  the  complaint  that  the  plaintiff  delivered  "all**  of  the 
materials  sued  for  is  insufl3cicnt  and  is  equivalent  to  an  admission 
that  substantially  all  were  delivered.  (Jones  &  Laughlin  Steel 
Company  v,  Abner  Doble  Company,  497.) 

See  Insurance,  2;  Landlord  and  Tenant;  4,  5,  9;  Negligence,  9, 
12;  Quieting  Title,  2,  3;  Statute  of  Limitations,  1-3;  Street 
Assessment,  1-3;  Undue  Influence;  Vendor  and  Vendee,  16; 
Water  and  Water-Rights,  8. 

PLEDGE.     See  Banks;  Contract,  7. 

POLICE   POWER.     See   Employer   and   Employee,  6-20;    Intoxicating 
Liquors. 

POSSESSION.    See  Quieting  Title,  2-6. 

PRACTICE. 

1.  Bill  op  Exceptions — Failure  to  Delivee  to  Clerk  in  Time — 
Delay  in  Transmission  through  Mail. — The  trial  court  may,  by 


Digitized  by 


Google 


Practice.  837 

PBACTICE  (Continued). 

order,  relieve  a  party  from  the  failure  to  deliver  a  proposed  bill  of 
exceptions  and  the  proposed  amendinents  thereto  to  the  clerk  for 
the  judge  within  the  time  required  by  section  650  of  the  Code  of 
Civil  Procedure,  if  they  were  mailed  to  the  clerk  in  due  time  and 
did  not  reach  him  because  they  were  lost  in  transmission  through 
the  mail.     (Long  v.  Long,  427.) 

2.  Nonsuit — Sufficiency  op  Evidence  to  Preclude  Granting. — A 
motion  for  a  nonsuit  should  not  be  granted  where  the  plaintiff's 
evidence  is  such,  that  the  case  had  gone  to  a  jury  on  that  evidence, 
and  a  verdict  had  been  rendered  for  him.  The  evidence  would  be 
held  sufficient  to  support  the  judgment  upon  the  verdict.  The  rule  is 
the  same,  whether  the  trial  is  by  the  court  of  by  a  jury.  (Davis  ▼• 
Crump,  513.) 

3.  Setting  aside  Default  —  Defendants  Personally  Served— 
Limitation  on  Time  of  Application. — The  court  is  without  power, 
under  section  473  of  the  Code  of  Civil  Procedure,  to  set  aside  the 
defaults  of  defendants  who  have  been  personally  served  with  sum- 
mons, unless  the  application  therefor  is  made  within  a  time  not 
exceeding  six  months  after  the  default  was  entered.  (Title  Insur- 
ance and  Trust  Company  v.  King  Land  and  Improvement  Company, 
44.) 

4.  Kntry  op  Default  a  Proceeding  taken  against  Party  in  De- 
fault.— The  taking  and  entering  of  a  default  by  the  clerk  or  by  the 
court,  at  the  instance  of  the  adverse  party,  is  a  "proceeding  taken 
against"  the  party  in  default,  within  the  meaning  of  section  473  of 
the  Code  of  Civil  Procedure,  and  its  entry,  and  not  that  of  the  judg- 
ment, fixes  the  beginning  of  the  period  of  six  months  within  which 
a  motion  to  set  aside  the  default  must  be  made.     (Id.) 

5.  Effect  of  Default  on  Subsequent  Proceedings. — Such  a  default 
cuts  off  the  defendant  from  making  any  further  opposition  or  objec- 
tion to  the  relief  which  plaintiff's  complaint  shows  he  is  entitled  to 
demand.  He  cannot  thereafter,  nor  until  the  default  is  set  aside  in 
a  proper  proceeding,  file  pleadings,  or  move  for  a  new  trial,  or 
demand  notice  of  subsequent  proceedings.     (Id.) 

6.  Setting  Aside  Default — Discretion  of  Trial  Court — Review 
on  Appeal. — An  application  to  be  relieved  from  a  default  under 
section  473  of  the  Code  of  Civil  Procedure  is  addressed  to  the 
sound  discretion  of  the  trial  court,  and  the  action  of  that  court  will 
not  be  set  aside  on  appeal  unless  an  abuse  of  discretion  clearly 
appears.  Any  doubt  that  may  exist  should  be  resolved  in  favor  of 
the  application,  to  the  end  of  securing  a  trial  upon  the  merits.  The 
appellate  court  will,  therefore,  be  less  inclined  to  reverse  an  order 
granting,  than  one  refusing,  an  application  to  open  a  default.  (Jer- 
gins  V.  Schenck,  747.) 

7.  Inadvertence — Ignorance  op  Fact  That  Demurrer  Had  Been 
Overruled. — In  the  present  case,  the  court  did  not  abuse  its  dis- 
cretion in  setting  aside  a  default  entered  upon  the  defendants*  failure 
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to  answer  after  the  overruling  of  their  demurrer  to  the  complaint, 
where  the  moving  affidavits  show  that  the  defendants  at  all  times 
desired  and  intended  to  contest  the  action,  and  that  their  attomej 
was  ignorant  of  the  fact  that  the  demurrer  had  been  overruled,  and 
that  his  ignorance  in  this  respect  was  due  partly  to  his  reliance  upon 
an  unobserved  custom  of  the  clerk  of  the  court  to  notify  counsel  of 
orders  made  on  demurrers,  and  partly  to  his  reliance  upon  his  own 
clerk  who,  by  reason  of  inexperience  and  a  not  unpardonable  inad- 
vertence, had  failed  to  ascertain  and  to  note  the  true  status  of  the 
case.     (Id.) 

8.  Dismissal — Want  or  Prosecution  —  Destruction  of  Record — 
Partial  Restoration  of  Record. — Where,  after  the  reversal  of  a 
judgment  on  appeal  and  the  filing  of  a  supplemental  complaint 
the  entire  record  in  the  action  was  destroyed  by  fire,  and  there- 
after a  partial  restoration  thereof  was  had,  without  restoring  the 
supplemental  complaint,  a  subsequent  order,  made  with  knowledge 
by  the  plaintiff  of  the  facts,  dismissing  the  action  for  want  of 
prosecution,  is  not  irregular  or  void,  on  account  of  the  failure  to 
restore  the  supplemental  complaint  to  the  record.  (Bell  v.  Solomons, 
105.) 

9.  Matters  Reviewable  on  Appeal  from  Judgment  of  Dismissal- 
Appeal  FROM  Order  Refusing  to  Vacate. — If  the  judgment  of 
dismissal  was  void  because  the  record  had  not  been  completely 
restored,  or  was  in  excess  of  the  power  or  jurisdiction  of  court  or 
clerk,  or  if  good  faith  required  defendants  to  notify  plaintiff  of 
their  intention  to  move  for  a  dismissal,  each  of  such  matters  was 
reviewable  upon  direct  appeal  from  the  judgment  of  dismissal,  and 
will  not  be  reviewed  on  an  appeal  from  an  order  refusing  to  vacate 
the  order  of  dismissal.     (Id.) 

10.  Appeal — Order  Refusing  to  Vacate  prior  Order. — An  order  re- 
fusing to  vacate  a  prior  order  or  judgment  from  which  an  appeal 
may  be  taken  is  not  appealable  unless  there  is  a  record  which  pre- 
sents matters  for  consideration  that  could  not  be  presented  upon  the 
appeal  from  the  original  order  or  judgment.     (Id.) 

11.  Merits  not  Considered  on  Motion  to  Dismiss. — The  dismissal 
of  an  action  for  lack  of  prosecution  is  without  regard  to  the  merits 
or  demerits  of  the  cause  of  action,  and  on  a  review  on  appeal  from 
such  an  order  the  fact  that  the  records  show  a  cause  of  action  in 
favor  of  the  plaintiff  will  not  be  considered.     (Id.) 

12.  Dismissal  of  Action  of  which  Record  Is  Destroyed. — The  trial 
court  has  jurisdiction  to  dismiss  an  action  the  record  of  which 
has  been  destroyed,  and  its  power  in  that  respect  is  in  no  way 
dependent  upon  a  restoration  of  the  recor(L     (Id.) 

13.  Form  of  Judgment  of  Dismissal. — A  judgment  rendered  In  pur- 
suance of  a  motion  to  dismiss  an  action  for  want  of  prosecution, 
reading  "It  is  ordered,  adjudged  and  decreed  that  plaintiff  do 
take  nothing  by  this  action  against  the  defendants,  but  tJiat  judg- 
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ment  of  dismissal  be  and  the  same  is  hereby  entered  herein/'  is 
merely  a  judgment  of  dismissal,  and  is  not  a  determination  of  the 
merits  of  the  action.     (Id.) 

14.  Failure  to  Prosecute  Action — Inabiutt  of  Judge  to  Perform 
Duties. — The  failure  of  the  plaintiff  to  restore  the  records  in  such 
action  and  to  set  the  cause  for  trial  is  not  excused  bj  the  circum- 
stance that  the  judge  of  the  department  of  the  superior  court  in 
which  the  cause  was  originally  tried  was  unable  to  attend  to  his 
duties,  when  there  were  eleven  other  departments  of  the  court  to 
which  the  action  might  have  been  reassigned  for  trial.     (Id.) 

See  Appeal;  Attachment;  Bill  of  Exceptions;  Evidence;  Find- 
ings; Instructions;  Judge;  Judgment;  Jurisdiction;  Jury  and 
Jurors;  Mandamus;  New  Trial;  Parties;  Place  of  Trial;  Plead- 
ing; Summons. 

PRESCRIPTION.    See  Tide  Lands,  1,  2. 

PROBATE  LAW.    See  Appeal,  7,  8;  Estates  of  Deceased  Persons. 

PROMISSORY  NOTE. 

1.  IU.EGAL  CONSroERATION — PROMISE  NOT  TO  PROSECUTE  FOR  EMBEZ- 
ZLEMENT.— A  promissory  note  is  void  as  against  public  morals  and 
public  policy,  and  incapable  of  enforcement  in  the  hands  of  an 
assignee  after  maturity,  when  the  sole  consideration  therefor  was 
the  promise  by  a  surety  for  an  embezzler,  that,  if  the  note  were 
given,  it  would  not  prosecute  him  for  the  embezzlement.  (Thom  v. 
Stewart,  413.) 

2.  Conflict  of  Evidence — Finding. — In  the  present  case  the  evidence, 
although  conflicting,  is  held  to  support  the  finding  that  the  note  in 
question  was  not  given  for  such  illegal  consideration.     (Id.) 

3.  Presumption  of  Valid  Consideration  —  Burden  of  Showing 
Want  of  Consideration — Conflict  of  Evidence  as  to  Want  of 
Consideration.^ — A  promissory  note  is  presumed  to  have  been  given 
for  a  sufficient  consideration,  under  section  1614  of  the  Civil  Code, 
and  in  an  action  thereon  the  introduction  of  the  note  in  evidence 
establishes  a  prima  facie  right  to  recover  according  to  its  terms- 
The  burden  of  showing  a  want  of  consideration,  under  section 
1615  of  that  code,  is  cast  upon  the  person  seeking  to  avoid  it, 
and  if  he  fails  to  do  so,  the  presumption  prevails,  and  furnishes 
sufficient  evidence  to  support  a  finding  that  the  note  was  given  for 
a  good  and  valuable  consideration.     (Id.) 

See  Mechanics'  Liens,  3,  4^  Mortgage,  5-7,  10. 

PROSTITUTION.     See  Criminal  Law,  15,  16;   Landlord  and  Tenant, 
6-10. 
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PUBLIC  LANDS. 

1.  BsA^NCH-LiKB  Grant  to  Soxtphern  Pacific  Bailboad  Company — 
Indemnity  Selections  Cannot  Be  Made  within  Limits  of  Grant 
TO  Atlantic  and  Paofic  Bailroad. — Bj  reason  of  the  peculiar 
wordisg  of  the  Southern  Pacific  Bailroad  Company's  branch-line 
grant  made  by  Act  of  Congress  of  March  3,  1871,  that  company 
was  not  entitled  to  select  as  indemnity-lands,  under  that  grant,  lands 
lying  within  the  granted  or  within  the  indemnity  limits  of  the  Atlan- 
tic and  Pacific  Bailroad  grant  made  by  the  Act  of  Congress  of  July 
27,  1866.     (Southern  Pacific  Railroad  Company  v.  Arnold,  726.) 

2.  Indemnity  Selections  under  Main-Line  Grant. — The  fact  that 
lands  had  been  adjudicated  not  to  be  liable  to  selection  as  indem- 
nity lands  under  the  branch-line  grant  of  the  Southern  Pacific 
Bailroad  did  not  deprive  that  company  of  its  right  to  make 
another  and  independent  selection  of  the  same  lands  under  its 
main-line  grant  of  July  27,  1866,  and  such  adjudication  against  the 
validity  of  the  branch-line  selections  did  not  conclude  the  company, 
except  upon  the  title  actually  adjudicated.     (Id.) 

3.  Status  of  Land  at  Time  of  Indemnity  Selection.— The  right  of 
such  company  to  make  an  indemnity  selection  depends  upon  the 
status  of  the  land  at  the  date  of  such  selection,  irrespective  of  its 
status  at  any  earlier  period.     (Id.) 

4.  Distinctions  between  Primary  and  Indemnity  Grants  to  Rail- 
roads.:— The  most  important  consideration  which  differentiates  the 
primary  grants  from  the  indemnity  grants  is  that  the  primary  grants 
upon  the  filing  and  approval  of  maps  of  definite  location  took  effect 
in  prcBsenti  by  relation  as  of  the  date  of  the  passage  of  the  respective 
acts  of  grant.  The  indemnity  grants  being  designed  merely  to 
make  up  deficiencies  in  the  primary  grants,  did  not  transfer  title 
until:  1.  A  right  to  make  selection  had  arisen  by  virtue  of  the 
performance  of  the  railroad  construction  contemplated  by  the  grant- 
ing act;  2.  After  the  appropriate  filing  of  the  selected  indemnity 
lands;  and  3.  After  the  approval  of  the  secretary  of  the  interior  of 
such  selections,  upon  which  approval,  by  relation,  the  grant  took 
effect,  not  as  of  the  date  of  the  granting  act,  but  as  of  the  date  of 
the  selection.     (Id.) 

5.  Indemnity  Selections  within  Limits  of  Forfeited  Grant  to 
Atlantic  and  Pacific  Bailroad.— The  Southern  Pacific  Railroad 
Company,  under  its  main-line  grant  of  1866,  after  the  grant  to  the 
Atlantic  and  Pacific  Bailroad  had  become  forfeited  and  the  title 
restored  to  the  United  States,  had  the  right  to  select  indemnity  lands 
lying  within  either  the  place  limits  of  the  Atlantic  and  Pacific 
primary  grant  or  within  the  limits  of  its  indemnity  grant.     (Id.) 

6.  Erroneous  Bestoration  of  Land  Selected  to  Public  Domain — 
Subsequent  Patentee  Chargeable  as  Trustee  for  Bailroad. — 
If,  after  such  an  indemnity  selection  by  the  Southern  Pacific  Bailroad 
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PUBLIC  LANDS  (Continued). 

Company,  the  secretary  of  the  interior,  as  the  result  of  a  mistake 
of  law,  erroneously  makes  an  order  restoring  the  land  to  the  public 
domain,  subject  to  entry  with  preferential  right  to  purchase  from 
the  United  States  in  favor  of  bona  fide  purchasers  from  the  railroad 
company,  as  contemplated  by  the  Act  of  Congress  of  March  3,  1887, 
such  action  by  him  will  be  considered  as  a  judicial  rejection  or  dis- 
approval of  the  selection,  and  if  the  erroneous  ruling  be  not  corrected 
by  him  of  his  own  initiative  by  a  revocation  of  the  order,  since 
mandamus  will  not  lie  to  enforce  a  reversal  of  bis  ruling,  the  railroad 
company  can  await  the  time  when  the  United  States  shall  have 
parted  with  title,  in  which  event,  upon  settled  principles  of  equity, 
it  may  maintain  an  action  to  have  the  patentee  declared  its  trustee. 
(Id.) 

7.  Patentee  Also  Vendee  tjndee  Contract  to  Pubchase  feom 
Kailboad. — If  the  patentee  were  an  entryman  wholly  dissociated 
from  and  disconnected  with  the  railroad,  his  title  would  still  be 
subject  to  the  superior  equities  of  the  railroad  by  virtue  of  such 
indemnity  selection.  Much  more  must  this  be  true  in  the  case  of  a 
vendee  of  the  railroad  who  has  repudiated  his  contract  of  pur- 
chase and  has  secured  his  patent  by  representation  that  he  is  a 
bona  fide  purchaser  from  the  railroad,  and  who  has  don^  this  in 
defiance  of  his  written  contract  to  do  no  act  to  hinder,  delay,  or 
impede  the  railroad  from  obtaining  patent.     (Id.) 

8.  Priority  or  Selector  under  Valid  Indemnity  Selection.— The 
due  selection  by  a  railroad  company  of  public  lands  free  from 
other  claims  and  within  the  indemnity  limits  of  its  grant,  vests  in 
the  selector  a  right  to  the  land  against  all  third  persons  attempting 
thereafter  to  initiate  a  claim  to  the  selected  lands  under  any  of  the 
general  land  laws.     (Id.) 

See  Mines  and  Mining;  Tide  Lands. 

PUBLIC  OFFICERS.    See  Office  and  Officers. 

QUIETING  TITLE. 

1.  Action  to  Quiet  Title— Prima  Facie  Case  as  to  Portion  or 
Land— Granting  Nonsuit  Erroneous. — If  the  plaintiff  either  in 
an  action  of  ejectment  or  to  quiet  title  makes  out  a  prima  facie 
case  as  to  a  part  only  of  the  land  claimed,  it  is  error  to  grant  a 
motion  for  nonsuit  not  limited  to  the  particular  portion  as  to  which 
no  case  has  been  made.     (Davis  v.  Crump,  513.) 

2.  Possession  Not  Essential  to  Action  to  Quiet  Title — Allega- 
tion OP  Own^:rship  Suppicient. — In  an  action  to  quiet  title  under 
section  738  of  the  Code  of  Civil  Procedure,  no  allegation  of  posses- 
sion of  the  land  in  question  is  essential.  The  action  may  be  main- 
tained by  a  person  whether  in  or  out  of  possession,  and  an  allegation 
in  the  complaint  that  the  plaintiff  is  *'the  owner  in  fee*'  of  the 
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QUIETING  TITLE  (Continued). 

premises  is  a  sufficient  statement  of  his  right  to  maintain  either 
that  action  or  ejectment.     (Id.) 

3.  Prima  Facie  Case  of  Owneeship — Evidence  or  Actual  Posses- 
sion AT  Commencement  or  Action — ^Pleading  Ownership  With- 
out Possession. — In  such  an  action,  it  was  incumbent  upon  the 
plaintiff,  in  order  to  put  the  defendants  to  their  proof,  to  make  out 
a  prima  facie  case  of  ownership,  but  no  more  was  required  of  him. 
This  requirement  was  met  by  uncontroverted  evidence  that  at  the 
time  the  action  was  commenced,  the  plaintiff  was  in  the  actual  pos- 
session of '  the  land.  The  fact  that  he  simply  alleged  ownership^ 
without  in  terms  alleging  possession,  did  not  restrict  his  proof  of 
ownership  to  evidence  of  a  paper  or  record  title.     (Id.) 

4.  Actual  Possession  Sustains  Finding  op  Ownership  against 
Stranger  to  Title. — As  against  an  entire  stranger  to  the  title, 
actual  possession  of  land  has  uniformly  been  held,  both  in  eject- 
ment and  actions  to  quiet  title,  to  make  out  a  prima  facie  case, 
sufficient  to  sustain  a  conclusion  of  ownership.     (Id.) 

5.  Inclosure  by  Wire  Fence  —  Adverse  Possession  —  Claim  op 
Ownership — Sufficient  Evidence  op  Actual  Possession. — Evi- 
dence that  the  plaintiff,  less  than  two  days  prior  to  the  commence- 
meut  of  the  action  to  quiet  title,  inclosed  the  greater  portion  of  the 
land  in  question  in  two  separate  parcels  by  the  construction  of 
substantial  five-strand  barbed  wire  fences,  with  redwood  posts, 
twelve  or  fourteen  feet  apart,  making  two  complete  inelosurcs,  and 
thenceforth  claimed  to  be  the  owner  of  the  property  so  inclosed,  is 
sufficient  to  show  an  adverse  possession,  within  the  meaning  of  sec- 
tion 325  of  the  Code  of  Civil  Procedure,  and  to  support  a  con- 
clusion of  actual  possession  of  the  inclosed  portions  on  the  part  of 
the  plaintiff,  and,  in  the  absence  of  any  evidence  of  possession 
thereof  by  the  defendants  or  other  persons,  precluded  the  granting 
of  a  nonsuit  as  to  the  portions  actually  inclosed.     (Id.) 

6.  Possession  Taken  in  Anticipation  op  Action. — The  fact  that  the 
plaintiff's  possession  was  taken  by  him  in  contemplation  of  the 
action  to  quiet  title  less  than  two  days  before  the  commencement 
thereof,  and  with  a  view  to  the  possible  advantage  to  be  obtained 
by  him  by  being  in  possession  at  the  time  of  the  commencement  of 
the  proposed  action,  does  not  detract  from  the  effect  of  his  actual 
possession  at  the  commencement  of  the  action,  as  prima  facie  evi- 
dence of  title  in  him  as  against  third  persons  who  are  not  shown 
to  have  any  interest  in  the  property  or  to  have  ever  been  in  posses- 
sion of  any  portion  thereof.     (Id.) 

See  Appeal,  6;  Taxation,  33,  37,  43,  48,  49,  53,  55;  Water  and 
Water-Rights,  2,  3. 

RAILROADS. 

1.  Operation  op  Train  Having  Three  Passenger  Cars  and  Baggage 
Car — Only  One  Brakeman  Required. — It  is  not  a  violation  of  sec- 
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BAILROADS  (Continued). 

tion  1  of  the  act  of  February  20,  1911 '(Stats.  1911,  p,  65),  pre- 
scribing the  number  of  persons  to  be  employed  in  the  operation  of 
certain  kinds  of  railroad  trains,  to  operate  a  train  of  three  cars 
carrying  passengers  with  only  one  brakeman,  although  a  baggage 
car  may  also  be  attached  thereto.     (Ex  Parte  Galivan,  331.) 

2.  Construction  of  Statute. — The  words  of  such  statute  are  to  be 
construed  in  their  usual,  ordinary,  and  popular  sense,  unless  the 
context  shows  that  they  are  used  in  a  technical  or  arbitrary  sense. 
(Id.) 

3.  Construction  According  to  Rule  of  Penal  Code. — Although  the 
statute  is  not  a  part  of  the  Penal  Code,  its  provisions  should  be 
construed  in  accordance  with  the  rule  established  by  that  code  for 
its  construction,  that  is,  according  to  the  fair  import  of  its  terms, 
with  a  view  to  effect  its  objects  and  to  promote  justice.     (Id.) 

4.  Meaning  of  Phrase  "Passenger  Coaches  or  Cars." — In  the  last 
proviso  of  that  section  reading  as  follows:  "on  any  such  train  where 
four  passenger  coaches  or  cars  exclusive  of  railroad  officers*  private 
cars,  or  more  than  four  passenger  coaches  or  cars  are  hauled,  two 
brakemen  instead  of  one  shall  be  employed,"  the  word  **passenger" 
qualifies  both  the  word  "coaches"  and  the  word  "cars,"  and  the 
expression  "passenger  coaches  or  cars"  means  all  ordinary  railroad 
carriages  used  for  the  transportation  of  passengers.     (Id.) 

See  Negligence,  13-18;  Public  Lands. 

RECLAMATION  DISTRICT. 

1.  Payment  op  Judgment  Upholding  Assessment  by  Warrant  op 
District. — Under  the  amendment  of  February  20,  1909,  to  section 
3457  of  the  Political  Code,  a  reclamation  district  is  bound  to  accept 
a  warrant  of  the  district  in  payment  of  a  judgment,  rendered  prior 
to  the  taking  effect  of  the  amendment,  whereby  an  assessment 
against  land  therein  was  judicially  found  to  be  valid  and  a  lien  was 
declared  against  the  property,  notwithstanding  the  judgment,  in 
conformity  with  section  3466  of  that  code,  contained  a  provision 
directing  that  the  sale  of  the  land  for  the  purpose  of  satisfying  the 
assessment  should  be  made  in  gold  and  silver  coin,  and  the  pro- 
ceeds of  the  sale  should  be  placed  with  the  county  treasurer  to  the 
credit  of  the  district,  and  the  warrant  offered  in  payment  had  been 
registered  in  the  treasurer's  oflSce  subsequent  to  others  that  were 
outstanding.     (Hershey  v.  Reclamation  District  No.  730,  401.) 

2.  Actions  to  Determine  Validity  op  Assessment— Assessment 
NOT  Merged  in  Judgment.— The  actions  authorized  by  sections  3466 
and  3493%  of  the  Political  Code,  for  the  purpose  of  determining  the 
validity  of  an  assessment,  and  to  secure,  as  an  incident  of  such  de- 
termination, an  execution  in  satisfaction  thereof,  are  part  of  the 
proceedings  for  the  creation  of  the  assessment.     The  judgment  ren- 
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RECLAMATION  DISTRICT  (Continued). 

dered  in  such  an  aetibn  merelj  declares  the  status  of  the  assessment 
as  between  the  parties,  and  does  not  merge  some  lesser  right  into 
the  judgment.     (Id.) 

8-  Wabrant  Mat  Be  Tendered  est  Payment  Until  Levy  and  Sale 
UNDER  Execution. — The  landowner,  against  whose  property  the 
validity  of  the  assessment  had  been  determined  by  the  judgment  in 
such  action,  had  a  right  to  satisfy  the  assessment  by  a  payment  in 
the  warrants  of  the  district  at  any  time  before  actual  levy  and  sale 
under  execution.     (Id.) 

4.  Legislature  May  Determine  Method  op  Payment. — As  the 
reclamation  district  is  a  state  agency,  and  the  legislature  has  the 
power  to  determine  how  assessments  shall  be  payable,  the  district 
must  accept  payment  as  commanded  by  the  legislature.     (Id.) 

6.  Mandamus  Lies  to  Compel  Acceptance  op  Warrant. — Upon  the 
refusal  of  the  board  of  trustees  of  the  district  to  accept  the  warrant 
in  payment  of  such  judgment,  mandamus  lies  to  compel  its  accept- 
ance.    (Id.) 

6.  Mandate  Will  Conform  to  Tender. — In  such  a  mandamus  pro- 
ceeding the  court  will  not  direct  the  acceptance  of  the  warrant  in 
payment  of  any  liability  other  than  that  for  which  it  was  tendered. 
(Id.) 

RECORDATION.    See  Easement,  2. 

RIGHT- OF  WAT.    See  Easement,  1. 

RIPARIAN  PROPRIETORS.    See  Water  and  Water-Rights,  4-6. 

SALE. 

1.  Materials  Furnished  for  Buildings — Findings — Specifications 
Not  Agreed  to  Be  Furnished. — In  an  action  to  recover  for  certain 
building  material  sold  and  delivered,  to  be  used  in  certain  build- 
ings to  be  erected  by  the  defendant  according  to  plans  and  drawings 
prepared  by  the  plaintiff,  the  findings  that  the  plaintiff  did  not 
agree  to  furnish  specifications  for  the  buildings,  and  that  the  plans 
and  drawings  furnished  were  approved  by  the  defendant,  are  held 
to  be  supported  by  the  evidence.  (Jones  &  Laughlin  Steel  Co.  v. 
Abner  Doble  Co.,  497.) 

2.  Time  por  Delivery — Reasonable  Time — Findings. — Upon  a  review 
of  the  evidence  it  is  held,  that  the  plaintiff  did  not  agree  to  deliver 
the  materials  in  question  at  any  stated  time,  and  that  an  intimar 
tion  contained  in  one  of  its  letters,  during  the  negotiations  of  the 
parties  respecting  the  work,  as  to  the  length  of  time  it  would  take 
to  furnish  them,  was  a  mere  estimate  and  not  a  promise  to  deliver 
within  such  time;  and  that  as  no  time  was  expressed,  the  plaintiff 
had  a  reasonable  time  to  make  the  deliveries.     (Id.) 
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SALE  (Continued). 

3.  Warranty  of  Carrying  Capacity  or  Floors — Evidence. — The 
finding  that  there  was  no  contract  or  warranty  by  the  plaintiff  that 
the  floors  of  the  building  in  question  would  bear  any  specified  weight 
is  held  to  be  supported  by  the  evidence,  which  showed,  in  effect, 
that  the  general  plans  sent  to  the  plaintiff  by  the  defendant,  who 
for  many  years  had  been  engaged  in  heavy  steel  manufacture  and 
professed  to  do  the  work  of  engineers  therein,  although  they  had 
marked  thereon  the  weights  to  be  carried  on  the  floors,  gave  the 
sizes  of  the  supporting  beams  for  the  floors,  and  beams  of  those 
sizes  were  furnished.     (Id.) 

4.  Breach  or  Entire  Contract — Action  tor  Reasonable  Value  of 
Goods  Delivered. — One  who  has  failed  to  perform  a  substantial  and 
material  part  of  an  entire  contract  to  erect  a  building  or  to  sell 
property  for  a  price  to  be  paid  when  he  has  fully  performed  his 
obligation,  cannot  maintain  an  action  technically  on  the  contract 
for  the  price,  but  he  may  in  a  proper  action  recover  the  reasonable 
value  of  the  goods  delivered  to  and  retained  by  the  buyer.     (Id.) 

5.  Action  for  Price — ^Immaterial  Variations  from  Contract — De- 
ductions FOR  Defects. — If  the  plaintiff  suing  for  the  value  or  the 
price,  has  endeavored  in  good  faith  to  perform  his  part  of  the 
agreement,  and  has  substantially  performed,  but  there  are  unim- 
portant defects  arising  from  accident  or  inadvertence,  and  which  do 
not  defeat  or  materially  change  the  object  of  the  contract,  he  may 
recover  the  price,  less  the  damage  caused  by  the  defects.     (Id.) 

See  Pleading;  Vendor  and  Vendee. 

SAN  DIEGO,  CITY  OF.    See  OflSce  and  Officers,  11-15. 

SAN   FEANCISCO,  CITY  AND   COUNTY  OF.     See  Municipal  Cor- 
porations, 1-12. 

SPECIFIC  PERFORMANCE.    See  Deed,  10,  11;    Vendor  and  Vendee, 
13. 

STATUTES. 

Constitutional  Law — Delegation  op  Power  to  ^Iake  Laws — Condi- 
tional Statute — Approval  by  Electors  op  Special  Locality. — 
The  power  to  make  laws  conferred  by  the  constitution  on  the  legis- 
lature cannot  be  delegated  by  the  legislature  to  the  people  of  the 
state  or  to  any  portion  of  the  people.  This  rule,  however,  does  not 
prohibit  a  conditional  statute,  the  taking  effect  of  which  is  made 
to  depend  upon  such  a  subsequent  event  as  its  approval  by  the 
electors  of  the  locality  specially  interested.     (Ex  parte  Beck,  701.) 

See   Contract,    2;     Employer   and   Employee,   4-20;     Intoxicating 
Liquors,  1;    Juvenile  Court,  1-3,  6;    Railroads. 
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846  Statute  of  Frauds. 

STATUTE  OF  FRAUDS. 

1.  Contract  not  to  Be  Perpobmed  within  a  Teas  —  Oeal  Sub- 
Contract  TO  Carey  Mail — Part  Performance. — An  oral  agree- 
ment, whereby  the  promisors  in  substance  undertook,  as  sub-con- 
tractors, te  perform  the  work  of  carrying  the  United  States  mail 
for  the  remainder  of  the  period  called  for  by  the  original  con- 
tracts between  their  promisees  and  the  United  States  government, 
which  period  had  upwards  of  three  years  to  run,  is  within  the  statute 
of  frauds,  and  part  performance  thereof  does  not  take  it  out  of  the 
statute.     (Long  v.  Long,  427.) 

2.  Fraud — Refusal  to  Put  Oral  Agreement  in  Writing. — The  re- 
fusal of  such  promisors  to  embody  such  agreement  in  a  written  con- 
tract, in  accordance  with  their  oral  promise,  does  not  constitute  fraud 
within  the  rule  that  the  statute  of  frauds  will  not  be  enforced  where 
the  effect  would  be  to  perpetuate  a  fraud.     (Id.) 

3.  Estoppel  —  Changes  Made  by  Promisees  in  Their  Business 
Conditions. — Such  promisors  are  not  estopped  to  set  up  the  in- 
validity of  the  oral  contract  by  reason  of  subsequent  changes  made 
by  the  promisees  in  their  residential  or  business  conditions  as  the 
result  thereof,  when  no  knowledge  of  such  intended  changes  or  of  the 
necessity  therefor  was  had  by  them  at  the  time  of  the  oral  agree* 
ment.     (Id.) 

STATUTE  OF  LIMITATIONS. 

1.  Judgment  op  Sister  State  —  Amendment  of  Answer. — In  an 
action  on  a  judgment  of  a  sister  state,  the  court  has  discretion  to 
permit  the  defendant  to  amend  his  plea  of  the  statute  of  limitations 
by  designating  the  particular  subdivision  of  the  section  oT  the  Code 
of  Civil  Procedure  originally  pleaded  as  the  one  upon  which  he 
relied.     (St.  Paul  Title  and  Trust  Company  v.  Stensgaard,  178.) 

2.  Pleading  Statute  op  Limitations  against  Judgment  of  Sister 
State. — In  such  action,  a  plea  of  the  statute  of  limitations,  by 
reference  to  section  336  of  the  Code  of  Civil  Procedure,  without 
specifically  referring  to  subdivision  1  thereof,  is  sufficient,  in  the 
absence  o'  special  demurrer  to  the  answer,  as  that  subdivision  is  the 
only  part  of  that  section  applicable  to  such  an  action.     (Id.) 

3.  Plea  op  Statute  Is  to  Merits — Discretion. — A  plea  of  the  statute 
of  limitations  is  to  the  merits,  and  the  trial  court  has  the  same 
discretion  to  permit  it  to  be  pleaded  as  it  has  to  allow  the  pleading 
of  any  other  meritorious  defense.     (Id.) 

4.  Coming  to  and  Living  in  Statu  under  Assumed  Name — Fraud 
ON  Creditors. — Where  such  foreign  judgment  debtor,  after  the 
recovery  of  the  judgment  against  him,  came  to  this  state  and  there 
changed  his  name,  but  did  so  without  any  intent  to  defraud  his 
creditors,  neither  the  judgment  creditor's  ignorance  of  nor  his  in- 
ability to  discover  the  presence  of  the  judgment  debtor  will  prevent 
the  running  of  the  statute  in  the  latter's  favor.     (Id.) 
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STATUTE  OF  LIMITATIONS  (Continued). 
6.   Plea  or  Statute  not  Prevented. — Living  in  this  state  under  an 
assumed  name  will  not  prevent  a  defendant  sued  on  a  judgment 
recovered  in  another  state  from  pleading  the  statute  of  limitations. 
(Id.) 

See  Tide  Lands,  7. 
STOCK  AND  EXCHANGE  BOARD.     See  Attachment 
STOCK  AND  STOCKHOLDERS.    See  Banks;   Contract;   Corporations. 

STREET  assessment. 

1.  Action  against  Municipality  and  Its  Officers — Designation  of 
Officials  in  Caption  of  Complaint — Absence  of  Alucgations 
of  Official  Capacity — Corporate  Existence  of  City. — In  an 
action  by  property-owners  in  a  street  assessment  district,  the  caption 
of  which  shows  that  it  was  instituted  against  the  city  of  Santa 
Monica,  its  mayor,  trustees,  city  engineer,  and  street  superintendent, 
and  which  was  brought  to  avoid  street  improvement  proceedings 
and  to  enjoin  an  assessment  therefor,  the  complaint  is  not  rendered 
insufficient  by  reason  of  the  omission  of  an  allegation  therein  of 
the  official  capacity  of  any  of  the  defendants  named  as  mayor  or 
trustees  in  the  caption,  or  of  the  fact  that  the  city  of  Santa  Monica 
is  a  municipal  corporation.     (Owens  v.  Dudley,  422.) 

2.  Designation  of  Councilmen  as  "Trustees." — The  fact  that  in  the 
caption  of  the  complaint  certain  defendants  are  designated  as 
"trustees"  instead  of  "councilmen,"  their  proper  official  designation, 
is  immaterial,  when  the  body  of  the  complaint,  and  the  official  docu- 
ments attached  thereto  as  exhibits,  show  that  they  were  complained 
of  in  their  official  capacity  as  councilmen.     (Id.) 

3.  Judicial  Notice  Taken  of  Municipal  Corporation — Approval  of 
Charter  by  Legislature. — It  was  unnecessary  to  aver  that  the  o\tj 
of  Santa  Monica  was  a  municipal  corporation.  It  was  sufficient  to 
aver  that  the  proceedings  complained  of  were  had  by  the  legislative 
body  of  the  city  of  Santa  Monica,  and  the  court  will  take  judicial 
notice  that  such  city  is  a  municipal  corporation,  its  charter  having 
been  approved  by  the  legislature.     (Id.) 

4.  Injunction  against  Assessment  Void  on  Its  Face. — As  a  general 
rule,  a  court  will  not  restrain  a  sale  of  property  for  taxes,  assess- 
ments, or  otherwise,  when  it  is  clear  that  the  sale  or  assessment  is 
void  upon  the  face  of  the  proceedings,  or  from  the  recitals  in  the 
deed,  or  on  the  face  of  the  assessment  made  by  the  superintendent  of 
streets,  upon  which  the  party  claiming  under  the  deed,  or  attempt- 
ing to  enforce  the  assessment,  must  rely  to  make  out  a  prima  facie 
case  to  recover  upon  the  deed  or  to  enforce  the  assessment  liens.    (Id.) 

5.  Assessment  under  Vrooman  Act  not  Void  on  Its  Face. — That 
rule  is  not  applicable,  where  there  is  nothing  upoii  the  face  of  the 
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STREET  ASSESSMENT   (Continued). 

deed  or  the  assessment  made  and  delivered  to  a  contractor  under  the 
Yrooman  Act  disclosing  their  invalidity,  and  the  party  seeking  to 
defeat  the  deed  or  the  assessment  lien  must  resort  to  extraneous  evi- 
dence to  accomplish  it.  (Id.) 
6.  Prima  Facib  Validity  of  Assessment  under  Yrooman  Act — 
Defects  in  Proceedings  Prior  to  Assessment — Assessment 
Creates  Cloud  on  Title — Injunction. — Under  section  12  of  the 
Yrooman  Act,  in  actions  brought  by  the  contractor  to  enforce  the 
lien  of  an  assessment  for  a  street  improvement  levied  upon  an  as- 
sessment district,  the  assessment,  warrant,  and  diagram  are  prima 
facie  evidence  of  the  regularity  of  the  prior  proceedings  by  the 
council  on  which  the  assessment  is  based,  and  notwithstanding  the 
assessment  is  actually  void  for  a  defect  in  such  prior  proceedings, 
the  property-owner  would  be  compelled  to  resort  to  evidence  dehors 
the  recitals  in  the  assessment  in  order  to  show  its  invalidity.  The 
assessment  would  thus  cast  a  cloud  upon  his  title,  the  creation  of 
which  a  court  of  equity  will  prevent  by  an  injunction.     (Id.) 

STEEETS,  ROADS,  AND  HIGHWAYS.     See  Municipal  Corporations, 
1-12,  20-31. 

SUMMONS. 

1.  Foreclosure  op  Mortgage — Dependant  Sued  in  Refresbntativb 
and  Individual  Capacity — General  Return  op  Service  op  Pro- 
cess.— In  an  action  to  foreclose  a  mortgage  against  the  estate  of  the 
deceased  mortgagor,  brought  against  his  widow  individually  and  as 
administratrix  of  his  estate,  and  in  which  the  summons  was  directed 
against  her  in  both  capacities,  a  general  return  of  the  sheriff  that 
he  served  the  summons  and  complaint  upon  her  personally,  nothing 
further  appearing  therein,  will  be  construed  as  showing  a  service 
upon  her  in  all  the  capacities  in  which  she  was  sued.  (Morrissey  ▼. 
Gray,  638.) 

2.  Judgment-Roll  —  General  Return  op  Service  Not  Proop  that 
Dependant  Was  Served  in  Particular  Capacity. — When  from  the 
judgment-roll  it  appears  that  a  judgment  is  rendered  against  a 
defendant  in  a  representative  capacity,  that  the  action  was  brought 
against  him  in  a  representative  and  individual  capacity,  the  sum- 
mons and  complaint  directed  to  him  for  service  in  both,  and  the 
return  of  the  sheriff  shows  generally  that  personal  service  upon  him 
of  the  process  was  made,  it  cannot  be  claimed,  simply  from  the 
general  return  of  service,  that  the  service  was  upott  him  in  one 
particular  capacity  rather  than  in  all  the  capacities  in  which  he 
was  sued.     (Id.) 

3.  Intendments  in  Favor  op  Judgments — Jurisdiction  Presumed. — 
All  intendments  are  in  favor  of  the  validity  of  judgments  of  courts 
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SUMMONS  (Continued). 

of  general  jurisdiction,  and  the  jurisdiction  of  such  courts  in  render- 
ing a  particular  judgment  is  conclusively  presumed  to  have  been 
acquired  unless  the  record  itself  shows  to  the  contrary.     (Id.) 

4.  General  Eetuen  Not  Conclusive  of  Service  in  Individual  Ca- 
pacity Alone. — Where  one  is  sued  in  both  an  individual  and  repre- 
sentative capacity  and  process  is  directed  against  him  in  both 
capacities,  a  return  of  service  which  simply  states  that  process  was 
served  upon  the  defendant  personally  is  not  conclusive  that  such 
personal  service  was  upon  him  only  in  his  individual  capacity,  nor 
that  he  was  not  served  in  his  representative  capacity.     (Id.) 

5.  Amendment  of  Equivocal  Return — Proof  of  Capacity  in  Which 
Service  Was  Made. — Under  such  circumstances,  the  return  becomes 
equivocal  or  of  doubtful  inference,  and  the  court  could,  in  support 
of  the  judgment  actually  given,  permit  its  amendment  by  the  sheriff 
so  as  to  show  that  in  fact  service  was  made  on  the  defendant  in 
the  capacity  in  which  the  judgment  against  him  was  actually  ren- 
dered, or  upon  a  trial  in  support  of  said  judgment  allow  proof  of 
the  actual  capacity  in  which  the  service  was  made.     (Id.) 

6.  Resort  to  Judgment-Roll  to  Show  Capacity  op  Service — Con- 
clusive Presumption  in  Favor  op  Judgment. — Where,  from  lapse 
of  time  or  for  other  reasons,  it  may  be  impossible  to  make  proof 
justifying  the  court,  on  motion,  in  allowing  an  amendment  to  the 
return,  or,  when  the  judgment  is  attacked,  to  supply  evidence  of 
the  capacity  in  which  service  of  process  was  in  fact  made  in  support 
of  the  judgment,  resort  must  be  had  to  the  entire  record,  and  where 
it  appears  therefrom  that  the  true  nature  of  the  action  against  the 
defendant  was  in  both  an  individual  and  representative  capacity  and 
process  issued  for  service  upon  him  in  both  capacities,  these  facts, 
in  connection  with  the  return  of  the  sheriff  that  the  service  was  made 
upon  the  defendant  personally,  warrant  the  conclusive  presumption 
that  in  whatever  capacity  a  judgment  was  rendered  against  him, 
service  upon  him  in  that  capacity  was  had  and  jurisdiction  to  render 
it  acquired.     (Id.) 

SUPERIOR  COURT.     See  Justices*  Court;    Juvenile  Court,  5. 

SURETY.     See  Mortgage,  7;    OCce  and  Officers,  1-9. 

TAXATION, 

1.  pROCEf  DINGS  IN  Invitum. — Tax  proceedings  are  still  in  invitum,  in 
this  state,  and  to  be  valid  must  be  in  strict  accord  with  statutory 
requirements.     (Scoonibe  v.  Louis  Phillips  Estate,  161.) 

2.  Omission  op  Dollar  ^Fark  from  Assessment-Rolu — An  assess- 
ment of  land,  and  the  tax-sale  based  thereon  are  void,  if  there  was 
no  dollar  mark  or  other  abbreviation  or  indication  on  the  assess- 
ment-roll showing  what  the  figures  meant  which  appeared  in  the 
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column  for  the  statement  of  the  amount  of  the  tax  on  each  lot. 
(Id.) 

3.  Conclusiveness  op  Valuation  in  Assessment — Discrimination 
BY  Assessors. — The  conclusion  of  assessing  officers  as  to  the 
value  of  property  for  purposes  of  taxation,  when  honestly  ar- 
rived at  and  when  not  made  in  pursuance  of  some  fixed  rule  or 
general  system  the  result  of  which  is  necessarily  discriminatory 
and  inequitable,  is  conclusive  on  the  courts,  however  erroneous  the 
conclusions  of  those  officers  may  be.  (Los  Angeles  Gas  and  Electric 
Company  v.  County  of  Los  Angeles,  164.) 

4.  Fraudulent  Discrimination — Inequality  op  Valuation. — A  tax- 
payer may  collaterally  assail  an  assessment  in  the  courts  where  it 
was  fraudulently  and  corruptly  made  with  the  intention  of  dis- 
criminating against  him,  and  for  the  purpose  of  causing  him  to  pay 
more  than  his  share  of  the  public  tax,  and  it  has  that  effect,  or 
where  there  is  something  equivalent  to  fraud  in  the  making  of  the 
assessment,  producing  such  effect.  This  is  as  true  where  the  in- 
jurious effect  so  produced  is  caused  by  inequality  of  valuation  as 
by  any  other  cause.     (Id.) 

5.  Recovery  op  Taxes  Paid  on  Excess  Valuation — Participation 
in  Fraud  by  Board  op  Equalization. — Although  the  evidence  may 
warrant  the  conclusion  of  something  equivalent  to  fraud  by  the 
assessor  in  the  matter  of  the  assessed  valuation  of  property,  still  to 
enable  the  owner  to  recover  the  tax  paid  on  the  alleged  excess 
valuation  it  must  appear  that  the  county  board  of  equalization  in 
some  manner  participated  in  the  fraud  when  the  matter  came  before 
it  on  application  for  reduction.     (Id.) 

6.  Function  op  Board  op  Equalization  —  Decision  Equivalent  to 
Independent  Valuation. — In  discharging  its  duties  of  equalization 
such  board  exercises  judicial  functions,  and  its  decision  as  to  the 
value  of  the  property  and  the  fairness  of  the  assessment  so  far  as 
amount  is  concerned  constitutes  an  independent  and  conclusive  judg- 
ment of  the  tribunal  created  by  law  for  the  determination  of  that 
question,  which  abrogates  and  takes  the  place  of  the  judgment  of  the 
assessor  upon  that  question.     (Id.) 

7.  Approval  op  Assessment  by  Board  —  Finding  against  Dis- 
crimination in  Valuation. — Where  the  only  alleged  effect  of  the 
fraud  of  the  assessor  is  excessive  valuation  of  the  property  of  the 
tax-payer  for  assessment  purposes,  the  conclusion  of  the  board  of 
equalization  that  the  fair  value  for  such  purposes  is  the  amount 
fixed  by  the  assessor  renders  the  fraud  of  that  officer  immaterial, 
for  it  is  in  no  way  injurious.  According  to  such  conclusion  of  the 
board,  the  property  is  assessed  at  the  same  value  proportionately  as 
all  the  other  property  in  the  county.     (Id.) 

8.  Fraudulent  Conduct  op  Board  in  Approving  Assessment — 
Honest  Errors  op  Judgment. — Unless  that  determination  can  be 
avoided,  it  is  conclusive  on  the  question  of  fairness  of  the  valua- 


Digitized  by 


Ljoogle 


Taxation.  851 


TAXATION  (Continued). 

tion,  and  hence  on  the  question  of  injury.  It  cannot  be  avoided 
unless  the  board  has  proceeded  arbitrarily  and  in  willful  disregard 
of  the  law  intended  for  their  guidance  and  control,  with  the 
evident  purpose  of  imposing  unequal  burdens  upon  certain  of  the 
taxpayers,  or  unless  there  be  something  equivalent  to  fraud  in 
the  action  of  the  board.  Mere  errors  in  honest  judgment  as  to  the 
value  of  the  property  will  not  obviate  the  binding  effect  of  its 
conclusion.  (Id.) 
9.  Application  for  Reduction  op  Assessment  —  Findings  as  to 
Fairness  and  Completeness  op  Hearing — Evidence. — It  is  held, 
upon  a  review  of  the  evidence,  that  the  findings,  in  so  far  as  they 
may  be  held  to  imply  any  lack  of  opportunity  to  plaintiff  to  fully 
present  its  case  on  its  application  to  the  board  of  equalization  for 
a  reduction  of  its  assessment,  or  any  lack  of  diligence  or  fairness 
on  the  part  of  the  members  thereof  in  the  hearing,  consideration,  and 
decision,  or  that  the  action  of  the  board  was  merely  formal,  not  con- 
stituting a  hearing  of  plaintiff*s  protest,  are  without  sufficient 
support.     (Id.) 

10.  Sale  for  Excessive  Amount  op  Taxes  and  Costs — Validity  op 
Deed — Burden  op  Proof  to  Show  Sale  por  Excess. — Assuming 
tb»*     ^    tax-deed   would  be   invalidated   by   proof   that  the   specific 
:in....  .  .,  for  which  the  land  was  declared  therein  to  be  sold  to  the 

state  was  twenty  cents  in  excess  of  the  taxes  and  costs  due  on  the 
property,  the  burden  of  proof  is  on  the  party  assailing  the  deed  to 
establish  such  fact,  unless  the  evidence  thereof  is  furnished  by  the 
deeds  themselves  from  the  tax-collector  to  the  state  or  from  the  state 
to  the  purchaser  of  the  land.     (Campbell  v.  Shafer,  206.) 

11.  Recitals  in  Deed — Amount  Due  for  Taxes  and  Costs — Effect 
OP  Recitals  as  Evidence. — There  is  nothing  in  the  taxation  law 
that  requires  the  deed  from  the  tax-collector  to  the  state  to  recite 
the  amount  due  for  taxes,  costs,  and  charges  or  that  warrants  the 
court  in  accepting  such  a  recital  in  the  deed  as  evidence  of  the 
amount  due.  The  law  nowhere  provides  either  expressly  or  by 
implication,  that  such  deed  to  the  state  should  be  even  prima  facie 
evidence  of  all  the  facts  recited  therein.     (Id.) 

12.  Recitals  of  Matters  not  Required  by  Revenue  Laws. — As  to  the 
matters  expressly  required  to  be  recited  in  such  deed  by  sections 
3785  and  3786  of  the  Political  Code,  the  recitals  constitute  at  least 
prima  facie  evidence;  as  to  other  matters  that  may  be  recited 
therein  the  deed  furnishes  no  evidence  of  the  truth  of  the  recitals. 
(W.) 

13.  Certificate  op  Sale— Recital  of  Amount  and  Year  op  Assess- 
ment.— The  provision  of  section  3776  of  the  Political  Code  requir- 
ing the  certificate  of  sale  to  state  "the  amount  and  year  of  the 
assessment"  cannot  reasonably  be  construed  as  requiring  it  to  recite 
the  amount  of  taxes,  or  taxes  and  costs  and  charges  due  at  the 
time  of  the  sale.     That  requirement  is  the  same  as  the  requirement 
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of  section  3785  of  that  code,  that  the  deed  shall  give  "the  assessed 
value  and  year  of  the  assessment,"  and  does  not  refer  to  the 
amount  of  tax,  or  taxes,  costs,  etc.,  due.     (Id.) 

14.  Becital  op  Amount  Due  for  Taxes  and  Costs — Invalidity  of 
Deed. — The  invalidity  of  a  deed  to  the  state  for  delinquent  taxes, 
on  the  ground  that  the  land  was  sold  for  an  amount  in  excess  of  the 
actual  amount  due  on  account  of  taxes,  costs,  etc.,  cannot  be  predi- 
cated solely  upon  a  recital  as  to  the  amount  due  in  the  deed.     (Id.) 

15.  Description  in  Assessment  .— Uncertainty  Cured  by  Evidence 
OP  Identification. — Standing  alone  and  unaided  by  other  evidence, 
a  description  of  land  in  an  assessment  and  in  all  the  tax  pro- 
ceedings, as  "In  the  city  of  Los  Angeles,  Main  Street  Tract,  Lot  3, 
Block  A,"  is  insufficient  for  uncertainty.  Such  description  may  be 
aided  and  the  land  intended  to  be  assessed  sufficiently .  identified  by 
uncontradicted  evidence  that  there  was  in  that  city  only  one  tract 
of  land  known  and  designated  as  the  Main  Street  Tract,  a  map  of 
which  was  on  record  in  the  recorder's  office,  and  that  lot  3,  block  A, 
was  clearly  marked  and  designated  thereon.     (Id.) 

16.  Sale  by  State  —  Mailing  Notice  to  Person  Last  Assessed  — 
Post-office  Address  not  Known  to  Tax-Collector — Recitals  in 
Deed— Presumption. — Where  a  deed  from  the  state  for  laud  ac- 
quired by  it  for  delinquent  taxes  recites  that  th€  address  of  the 
person  to  whom  the  property  was  last  assessed  was  unknown,  and  thar 
a  copy  of  the  notice  of  sale  by  the  state  was  not  mailed  to  him, 
it  must  be  assumed,  in  accordance  with  the  presumption  of  the  due 
performance  of  official  duty,  if  no  address  is  given  on  any  assess- 
ment, and  in  the  absence  of  evidence  to  the  contrary,  that  the 
address  of  such  person  was  not  known  to  the  tax-collector,  and  that 
consequently  the  mailing  of  such  a  notice  was  not  required  under 
section  3897  of  the  Political  Code.     (Id.) 

17.  Long  Residence  op  Person  Assessed  at  Same  Location. — The 
mere  fact  that  such  person  had  in  fact  resided  for  a  number  of 
years  at  a  certain  locality  in  the  city  in  which  the  land  assessed 
was  situated  would  not  be  sufficient  to  overcome  the  force  of  this 
presumption.     (Id.) 

18.  Property  of  Municipal  Corporation  Cannot  be  Assessed. — An 
assessment  for  purposes  of  taxation  levied  upon  public  property  of 
a  mandatory  or  agency  of  the  state,  such  as  a  municipal  corpora- 
tion, is  void.     (Smith  v.  City  of  Santa  Monica,  221.) 

19.  Property  Acquired  by  State  for  Delinquent  Taxes  —  State 
Cannot  Sell  after  Acquisition  by  Municipality.— Real  prc^erty 
acquired  by  the  state  under  a  sale  to  it  for  delinquent  taxes  cannot 
be  subsequently  sold  by  it  under  an  order  of  the  state  controller, 
if  the  legal  title  thereto,  excepting  such  title  as  the  state  acquired 
by  the  tax-collector's  deed,  has  in  the  interim  become  vested  in  a 
municipal  corporation  under  condemnation  proceedings  for  a  public 
purpose.     (Id.) 
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20.  State  Title  Merged  in  Title  or  Municipality. — When  a  muni- 
cipal corporation  acquires  property  under  such  circumstances,  the 
titb  which  the  state  takes  by  the  taz-coUector's  deed  is  merged  into 
the  larger  title  which  the  municipality  holds  under  the  trusts  both 
for  the  public  as  distinguished  from  the  state,  and  also  for  the  state 
as  the  supreme  sovereign.     (Id.) 

21.  Sale  bt  State  —  Notice  of  Sale  to  Person  Last  Assessep 
— Tax-Collector's  Duty  to  Ascertain  Address — Outside  Sources 
or  Information. — ^Where  real  property  acquired  by  the  state  for 
delinquent  taxes  is  sold  by  the  tax-collector  in  pursuance  of  section 
3897  of  the  Political  Code,  and  the  post-office  address  of  the  person 
to  whom  the  property  was  last  assessed  fails  to  appear  on  the 
assessment -roll,  and  is  not  in  fact  known  to  the  tax-collector,  it  is 
not  essentia]  to  the  validity  of  the  sale  that  such  official  should  resort 
to  outside  sources  of  information  to  learn  the  address,  in  order  to 
mail  the  notice  of  the  sale  as  provided  by  that  section.  His  inquiry, 
so  far  as  the  records  of  the  assessor's  office  are  concerned,  need  only 
extend  to  an  inspection  of  the  assessment-rolls  from  the  date  of  the 
delinquent  assessment  to  that  made  last  before  the  sale.  (Kehlet 
V.  Bergman,  217.) 

22.  Description  in  Assessment — Reference  to  Becorded  Maps. — A 
.  description  in  an  assessment  which  accurately  describes  the  land  in 

accordance  with  a  recorded  map  is  valid  and  sufficient  to  charge 
the  owners  with  notice,  notwithstanding  they  acquired  their  title  to 
the  land  by  a  description  making  reference  to  another  map  of  later 
record.     (Id.) 

23.  Sale  by  State— Amendment  of  1905  to  Section  3S97  of  Political 
Code— Maiuj^o  Notice  of  Sale  to  Person  Last  Assessed — 
Validity  of  Sale.— Under  the  amendment  of  March  1,  1905,  to 
section  3897  of  the  Political  Code,  it  is  just  as  essential  to  the 
validity  of  a  sale  by  the  state  of  real  property  acquired  by  it  for 
delinquent  taxes,  to  mail  the  notice  required  by  the  amendment  to 
the  person  to  whom  the  land  was  last  assessed  when  his  last  post- 
office  address  is  known  to  the  tax-collector,  as  it  is  to  give  notice  by 
publication.  Both  notice  by  publication  and  by  mail  where  the  last 
post-office  address  is  known  are  essential  to  the  validity  of  the  tax- 
sale.     (Buck  V.  Canty,  226.) 

24.  Proceedings  for  Sale  Initiated  Prior  to  Amendment  —  Sale 
after  Amendment  Took  Effect — Notice  by  Mail  Essential  to 
Validity  of  Sale. — A  sale  by  the  state  of  land  acquired  by  it  for 
delinquent  taxes,  which  was  actually  made  after  such  amendment 
took  effect,  is  void,  if  the  notice  by  mail  required  by  such  amend- 
ment was  not  given  to  the  person  to  whom  the  land  was  last  assessed, 
when  his  last  post-office  address  was  known  to  the  tax-collector,  not- 
withstanding the  proceedings  for  the  sale  were  initiated  under  such 
section  prior  to  its  amendment,  and  the  only  notice  of  sale  then 
required  by  that  section  was  given  by  publication  and  the  publica- 
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tion  thereof  was  completed  prior  to  the  taking  effect  of  the  amend- 
ment.    (Id.) 

25.  PowEE  OF  Leoislatube  over  Method  of  Sale — Extent  and  Char- 
acter OP  Notice. — The  power  of  the  legislature  to  control  the  method 
by  which  the  state  shall  dispose  of  the  property  acquired  by  it  for 
delinquent  taxes  is  unquestioned,  and  involves  the  right  to  determine 
at  any  time  the  extent  and  character  of  notice  which  shall  be  given 
by  the  agents  of  the  state  before  the  right  to  make  a  sale  of  it  shall 
attach.     (Id.) 

26.  Policy  of  Amendment. — The  obvious  policy  of  such  amendment  to 
the  section  was  to  afford  a  better  opportunity  to  the  delinquent 
owner  to  redeem  the  property  before  actual  salo  by  the  state  by 
requiring  not  only  notice  by  publication,  but  the  additional  and 
more  efficacious  notice  by  mail  under  the  condition  provided  for  in 
the  amendment.     (Id.) 

27.  Old  Section  not  Continued  in  Operation  by  Amendment — Pend- 
iiSfG  Proceedings  become  Functus  Officio. — The  re-enactment  of 
section  3897  of  the  Political  Code  by  the  amendment  of  1905,  with- 
out any  saving  clause  as  to  proceedings  theretofore  had  under  the 
old  section,  did  not  operate  to  continue  it  in  force  or  to  give  it 
vitality  for  any  purpose  whatever,  and  proceedings  pending  under 
the  old  section  became  functus  officio  immediately  after  the  amend- 
ment went  into  effect.     (Id.) 

28.  State  Has  no  Vested  Right  in  Method  of  Sale  —  Change  in 
Remedy. — The  state  has  no  vested  or  fixed  right  to  sell  property 
under  the  old  section  or  any  other  section  which  was  impaired  by 
such  a  construction  of  the  amendment.  Such  amendment  simply 
affects  a  change  in  the  remedial  method  by  whicl^the  right  may  be 
exercised.     (Id.) 

29.  Retroactive  Law  Changing  Remedy  not  Unconstitutional. — As 
the  amendment  only  operates  to  change  the  remedy  under  which 
the  right  of  sale  may  be  exercised,  it  is  not  violative  of  section  16 
of  article  I,  of  the  constitution,  prohibiting  the  passage  of  laws 
which  are  retroactive  in  character.  The  passage  of  retroactive 
laws  that  only  affect  the  remedy  and  do  not  disturb  vested  rights  or 
obligations  of  a  contract  are  not  interdicted  by  that  provision  of  the 
constitution.     (Id.) 

30.  Tax-Deed — Recitals — Prima  Facie  Evidence — Nature  of  Notice 
Given  of  Sale. — Under  section  3898  of  the  Political  Code,  provid- 
ing that  upon  a  sale  in  behalf  of  the  state  "the  tax-collector  must 
execute  a  deed  to  the  purchaser  reciting  the  fact  necessary  to  au- 
thorize such  sale  and  conveyance,  which  deed  shall  convey  all  the 
interest  of  the  state  in  and  to  such  property  and  shall  be  prima 
facie  evidence  of  all  facts  therein*'  and  by  virtue  of  the  provisions 
of  the  amendment  of  1905  to  section  3897  of  that  code,  it  was  the 
duty  of  the  tax-collector  to  set  forth  in  the  deed,  as  far  as  notice 
is  concerned,  that  it  had  been  published,  and  either  that  notice  by 
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nudl  had  been  given,  or  that  it  had  not  been  on  account  of  the 
address  of  the  party  to  whom  the  land  was  last  assessed  not  being 
known.     (Id.) 

31.  SiLENCB  OF  Deed  as  to  Notice  by  Mail — Proof  of  Notice  on 
Triau — When  such  matters  are  set  forth  in  the  deed  it  is  prima 
facie  evidence  of  the  truth  of  the  facts  recited,  but  wheif  the  deed 
is  silent  upon  the  matter  of  notice  bj  mail,  if  the  deed  is  not  void 
on  account  of  the  absence  of  such  recital,  it  becomes  at  least  in- 
cumbent on  the  party  asserting  title  under  it  to  make  proof  at  the 
trial  of  such  matters  in  support  of  his  tax-deed.  In  the  absence 
of  such  recital  or  proof  his  asserted  title  fails.     (Id.) 

32.  Findings — Particular  Finding  Sustaining  Judgment. — Where  a 
particular  and  uncontested  finding  by  itself  warrants  the  judgment 
rendered,  objections  raised  on  appeal  as  to  the  other  unrelated 
findings  or  matters  of  evidence  are  immaterial.     (Id.) 

33.  Quieting  Title — Refund  of  Amount  Paid  at  Tax  Sale  as  Con- 
dition OF  Quieting  Title  Against  Tax-Deed  Failure  to  Raise 
Question  on  Trial. — In  an  ordinary  action  to  quiet  title,  in  which 
the  defendant  answers  by  a  general  denial,  and  sets  up  title  in  him- 
self under  a  deed  from  the  state  based  upon  a  delinquent  tax-sale, 
without  either  pleading,  or  otherwise  suggesting  at  the  trial,  that 
the  plaintiff  had  failed  to  do  equity  in  that  he  had  not  offered  to 
refund  him  the  amount  of  taxes,  etc.,  paid  by  him  at  the  tax-sale, 
a  judgment  in  favor  of  the  plaintiff  will  not  be  reversed  merely 
because  it  omits  to  order  such  amount  to  be  refunded.     (Id.) 

34.  Sale  to  State — Void  Deed — Failure  to  Give  Notice  of  Ap- 
plication for  Deed. — A  tax-deed  to  the  state  as  purchaser  of 
land  sold  to  it  for  delinquent  taxes,  and  the  subsequent  deed  from 
the  state  based  thereon,  made  at  a  time  when  the  statute  (Political 
Code,  sec.  3785)  required  as  a  condition  precedent  to  the  execution 
of  the  deed  that  the  purchaser  must  give  to  the  owner  of  the  prop- 
erty thirty  days'  notice  in  writing  of  his  intended  application  for 
the  deed,  are  rendered  inoperative  and  void  by  reason  of  the  failure 
to  give  such  notice.     (Holland  v.  Hotchkiss,  366.) 

35.  Proceeding  to  Sell  Property  for  Taxes  Must  Be  Strictly  Fol- 
lowed.— Proceedings  to  sell  property  for  taxes  are  to  be  strictly 
followed,  and  if  there  is  any  material  irregularity  in  the  assessment 
or  in  the  subsequent  proceedings,  the  sale,  and  the  certificate  and 
deed  based  thereon,  are  absolutely  void.     (Id.) 

36.  Equitable  Actions  by  Owner  against  Public  Authorities  to 
Restrain  Tax  Proceedings — Payment  of  Taxes  Condition  of 
Granting  Relief. — ^Where  a  property- owner  applies  for  equitable 
relief  against  the  public  authorities,  as,  for  example,  to  restrain  pro- 
ceedings for  the  collection  or  enforcement  of  taxes  assessed  against 
it,  or  to  enjoin  the  execution  of  a  tax-deed,  or  to  cancel  a  lien  or 
charge  for  taxes,  of  record  against  his  land,  and  it  appears  that  all 
or  some  part  of  the  tax  charged  is  justly  and  equitably  due  from 
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the  plaintiff,  or  chargeable  upon  the  land,  he  must,  as  a  condition 
of  obtaining  such  relief,  first  pay  or  offer  to  pay  the  amount  justly 
due,  or  he  must  be  required  to  do  so  before  the  relief  to  which  he 
shows  himself  entitled  is  given.     (Id.) 

37.  Rule  Applicable  in  Equitable  Actions  against  Purchases — 
Determination  of  Adverse  Claim. — The  rule  that  he  who  seeks 
equity  must  do  equity  applies  to  suits  in  equity  by  the  owner  of 
land  against  the  purchaser  at  a  tax-sale,  or  his  grantee  or  assignee, 
to  quiet  title  or  to  set  aside  a  tax-sale  or  tax-deed,  and  to  suits 
under  section  738  of  the  Code  of  Civil  Procedure  to  determine  an 
adverse  claim  asserted  under  such  sale  or  deed,  in  which  a  judgment 
for  the  plaintiff  will,  in  effect,  cancel  or  annul  such  sale  or  deed, 
and  repayment  of  the  taxes,  penalties,  and  costs  paid  and  interest 
thereon  to  the  purchaser  or  his  successor,  less  rents  received,  if  any, 
if  the  purchaser  has  been  in  possession,  must  be  offered  or  required 
before, 'or  as  a  condition  of,  the  judgment  in  favor  of  the  owner. 
(Id.) 

38.  Seeker  op  Equity  Must  Do  Equity— Bule  Applies  to  Actions 
Under  Section  738  op  Code  op  Civil  Procedure.— The  rule  that  Y^ 
who  seeks  equity  must  do  equity  is  applicable  to  an  action  to  de- 
termine adverse  claims  under  section  738  of  the  Code  of  Civil  Pro- 
cedure, to  the  same  extent  as  in  suits  of  the  character  formerly 
cognizable  in  equity  to  remove  a  cloud  or  cancel  an  instrument. 
(Id.) 

39.  Rule  Does  not  Apply  to  Actions  by  Tax  Purchaser. — ^A  differ- 
ent rule  prevails  in  cases  where  the  tax  purchaser  is  the  actor.  In 
such  cases,  if  the  purchaser,  claiming  title  under  his  tax-deed,  sues 
for  possession  of  the  land,  or  if  he  sues  the  owner  to  recover  the 
tax  paid,  as  money  paid  to  his  use,  the  general  rule  is  that  he 
cannot  prevail,  that  the  rule  of  caveat  emptctr  will  be  strictly  applied 
against  him,  that  a  proceeding  to  assess  and  collect  taxes  creates 
no  contract  by  the  owner  to  pay  the  tax  assessed,  and  that  the  law 
will  not  imply  a  contract  by  the  owner  to  refund  such  tax  to  one 
who  has  paid  the  same  upon  a  tax-sale  which  is  void,  and  this  ia 
true  in  cases  where  the  tax  was  legally  assessed  but  the  proceedings 
to  sell  defective,  as  well  as  where  the  assessment  itself  is  unauthorized 
and  void,  or  where  the  tax  had  been  previously  paid.     (Id.) 

40.  Repayment  to  Purchaser  Must  Be  Made  or  Secured  by  Judg- 
ment—Interest ON  Amount  Paid  por  Taxes  Recoverable. — The 
relief  to  which  such  purchaser  is  entitled  must  be  secured  to  him 
either  by  requiring  the  repayment  of  the  taxes,  penalties,  and  costs, 
with  interest  thereon  from  the  time  of  payment,  to  be  made  or 
deposited  in  court  before  giving  the  judgment,  or  by  inserting  in  the 
judgment  a  clause  that  It  shall  not  take  effect  until  such  repayment 
is  made.  A  judgment  which  omits  to  allow  interest,  and  merely 
awards  the  defendant  a  certain  amount  for  such  taxes,  penalties, 
and  costs,  without  making  the  relief  granted  to  the  plaintiff  condi- 
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tional    and   dependent   upon   reimbnrsement   to   the   defendant,   is 
erroneous.     (Id.) 

41.  Land  Deeded  to  State  fob  Delinquent  Taxes — Notice  to  Owner 
OF  Application  for  Deed  —  Deed  not  Evidence  of  Giving 
Notice. — One  relying  upon  a  tax-deed  to  the  state  as  purchaser  of 
land  sold  to  it  for  delinquent  taxes,  at  a  time  when  the  statute  re- 
quired as  a  condition  precedent  to  the  execution  of  the  deed  that 
the  purchaser  must  give  to  the  owner  of  the  property  thirty  days' 
notice  in  writing  of  his  intended  application  for  a  deed  on  account 
of  the  sale  to  him,  and  make  proof  of  such  service  to  the  tax- 
collector,  and  that  no  deed  **shaU  be  issued  by  the  tax-collector"  to 
the  purchaser  in  the  absence  of  such  proof,  must  establish  the  giving 
of  the  notice  as  a  part  of  his  proof  of  title,  and  the  deed  itself  is 
not  even  prima  facie  proof  that  the  notice  was  given.  The  fact  that 
the  state  was  itself  the  purchaser  did  not  dispense  with  the  giving 
of  such  notice.     (Johnson  v.  Canty,  391.) 

42.  Sale  bt  State  After  Amendment  of  1905  to  Section  3897  op 
Political  Code — Failure  to  Mail  Notice  of  Sale — Void  Sale. — 
A  sale  by  the  state  of  land  acquired  by  "it  for  delinquent  taxes,  which 
was  made  after  the  taking  effect  of  the  amendment  of  March  1, 
1905,  to  section  3897  of  the  Political  Code,  and  without  the  mailing 
of  a  notice  of  such  proposed  sale,  as  required  by  that  amendment, 
"to  the  party  to  whom  the  land  was  last  assessed  next  before  the 
sale,"  if  his  address  was  known,  is  void,  notwithstanding  the  pro- 
ceedings for  the  sale  were  initiated  prior  to  the  amendment,  when 
the  statute  contained  no  provision  requiring  such  a  notice  by  mail. 
(Id.) 

43.  Equitable  Actions  to  Cancel  or  Quiet  Title  against  Tax-Deed 
— Repayment  of  Taxes  as  Condition  of  Relief. — Holland  v. 
Hotbhkiss,  antCf  p.  366,  approved,  to  the  effect  that  in  actions  in 
equity  by  a  landowner  to  set  aside  a  tax-sale  or  tax-deed,  and  in 
suits,  under  section  738  of  the  Code  of  Civil  Procedure,  to  quiet 
title  against  a  claim  asserted  under  such  sale  or  deed,  repayment  of 
the  taxes,  penalties,  and  costs  paid  and  interest  thereon  to  the  pur- 
chaser or  his  successor  must  be  offered  or  required  before,  or  as  a 
condition  of,  the  judgment  in  favor  of  the  owner.     (Id.) 

44.  Judgment  Should  Award  Repayment  of  Taxes  Uncondition- 
ally.— In*  such  equitable  actions  instituted  by  the  landowner,  the 
judgment  in  favor  of  the  plaintiff  should  award  the  amounts  so  paid 
to  the  defendant  absolutely,  without  condition  of  any  kind.  A  judg- 
ment fixing  a  time  limit  upon  the  defendant's  right  to  accept  the 
amount  awarded  him  is  erroneous.     (Id.) 

45.  Sale  by  State  of  Land  Acquiked  for  Delinquent  Taxes  — 
Sale  of  Entike  Land — Retention  of  Proceeds  of  Sale  in  Excess 
OP  Delinquency. — Neither  the  provision  of  the  revenue  law  author- 
izing the  state  to  sell  as  a  whole  a  tract  or  parcel  of  land  acquired 
by  it  for  delinquent  taxes,  nor  that  authorizing  the  retention  of  the 
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surplus  proceeds  of  sale  where  the  amount  received  is  in  excess  of 
that  which  the  state  could  exact  before  sale  upon  redemption  of  the 
property,  renders  the  law  obnoxious  to  the  provisions  of  either  the 
state  or  federal  constitution.     (Furrej  v.  Lautz,  397.) 

46.  Description  in  Tax-Deed — Town  Lots — Description  by  I?umbeb 
OP  Lot  and  Block — Prima  Facie  Suppiciency. — A  description  of 
land  in  a  tax-deed  as  property  "situate,  lying  and  being  within  the 
county  of  Los  Angeles,  state  of  California,  and  described  thus:  In 
Los  Angeles  County,  Glendale,  lot  22,  blk.  4,"  is  in  apparent  accord 
with  the  requirements  of  subdivision  3  of  section  3650  of  the 
Political  Code,  that  city  or  town  lots  shall  be  described  on  the  as- 
sessment-roll by  the  number  of  the  lot  and  block,  according  to  the 
system  of  numbering  in  such  city  or  town.  Such  description  implies 
that  there  was  in  such  town  a  general  system  of  numbering  the 
blocks  and  lots  of  the  town,  and  that  it  was  according  to  such  system. 
The  description  will  be  held  prima  facie  sufficient  for  identification, 
at  least  when  accompanied  by  th«  evidence  of  a  witness  who  testi- 
fied to  the  value  and  size  of  the  lot  described.     (Id.) 

47.  Sale  by  State  Apter  "Amendment  op  1905  to  Section  3897  op 
Political  Code — Failure  to  Mail  Notice  op  Sale — Void  Sale. 
— A  sale  by  the  state  of  land  acquired  by  it  for  delinquent  taxes, 
which  was  made  after  the  taking  effect  of  the  amendment  of  March 
1,  1905,  to  section  3897  of  the  Political  Code,  and  without  the  mail- 
ing of  a  notice  of  such  proposed  sale,  as  required  by  that  amend- 
ment "to  the  party  to  whom  the  land  was  last  assessed  next  before 
the  sale,"  if  his  address  was  known,  is  void,  notwithstanding  the 
proceedings  for  the  sale  were  initiated  prior  to  the  amendment,  when 
the  statute  contained  no  provision  requiring  such  a  notice  by  mail. 
(Campbell  v.  Canty,  382.) 

48.  Equitable  Actions  to  Set  Aside  or  Quiet  Title  against  Tax- 
Deed— Repayment  TO  Purchaser  op  Amount  op  Taxes  Paid  as 
Condition  op  Belief. — The  rule  that  he  who  seeks  equity  must  do 
equity  applies  to  suits  by  the  land-owner  in  equity  to  set  aside  a 
tax-sale  or  tax-deed,  and  to  suits  under  section  738  of  the  Code  of 
Civil  Procedure,  in  which  a  judgment  for  plaintiff  will,  in  effect, 
annul  or  cancel  such  sale  or  deed.  In  such  suits  by  the  owner,  re- 
payment of  the  taxes,  penalties,  and  costs  paid  and  interest  thereon 
to  the  purchaser  or  his  successor  must  be  offered  or  required  before, 
or  as  a  condition  of,  the  judgment  in  favor  of  the  owner.     (Id.) 

49.  Modification  op  Judgment  Quieting  Title. — In  the  present  case, 
the  invalidity  of  the  defendant's  tax-deed  being  conclusively  estab- 
lished, and  the  amount  paid  by  him  on  account  of  the  taxes,  pen- 
alties, and  costs  being  too  small  to  justify  a  new  trial  or  the 
imposition  of  costs  on  the  plaintiff,  the  judgment  for  the  plaintiff 
quieting  her  title  is  directed  to  be  modified,  in  accordance  with  her 
consent,  so  as  to  require  the  repayment  to  the  defendant  of  such 
amount  as  a  condition  to  its  taking  effect.     (Id.) 
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50.  Amount  fob  Which  Land  was  Sold  to  State  —  Recitals  in 
Deed  not  Evidence  op  Amount  Due. — The  recitals  in  a  deed  of 
land  sold  to  the  state  for  delinquent  taxes  are  not  evidence  of  the 
amount  of  taxes,  costs,  and  charges  actually  due,  and  a  recital  of  the 
amount  for  which  the  property  was  sold  to  the  state  furnishes  no 
evidence  that  such  amount  was  in  excess  of  the  actual  amount  due 
for  taxes,  costs,  and  charges.     (Kimmer  v.  Hotchkiss,  .385.) 

51.  Assessment  op  Improvements  on  Land  —  Separate  Charge  op 
Fipty  Cents  not  Authorized. — Section  3770  of  the  Political  Code, 
directing  ihe  tax-collector  to  collect,  in  addition  to  the  taxes  due 
on  the  delinquent  list,  together  with  the  penalties  for  delinquency, 
"fifty  cents  on  each  lot,  piece,  or  tract  of  land  separately  assessed, 
and  on  each  assessment  of  personal  property,"  does  not  authorize 
him  to  collect  a  charge  of  fifty  cents  on  account  of  the  assessment  of 
the  improvements  situated  on  the  land  assessed,  notwithstanding 
such  improvements,  by  section  3627  of  the  Political  Code,  are  re- 
quired to  be  assessed  separately  from  the  land.     (Td.) 

52.  Sale  for  Excessive  Amount  Invalidates  Deed. — The  inclusion 
in  the  amount  for  which  land  was  sold  to  the  state  for  delinquent 
taxes  of  a  charge  of  fifty  cents  on  account  of  the  assessment  of  the 
improvements  on  the  land  renders  such  sale  excessive,  and  invali- 
dates it  and  the  deeds  founded  thereon.     (Id.) 

53.  Quieting  Title  against  Invalid  Tax-Deed — Decree — Failure  to 
Provide  for  Refund  op  Taxes  Due — Appeal. — A  decree  quieting 
title  to  land  against  an  asserted  claim  founded  on  an  invalid  tax- 
deed  from  the  state,  will  not  be  reversed  for  the  failure  of  the  trial 
court  to  provide  therein  for  the  payment  to  the  defendant  of  the 
amount  of  money  expended  for  the  taxes,  costs,  and  charges  actu- 
ally due,  where  no  right  to  such  reimbursement  was  asserted  by  the 
defendant  in  the  trial  court,  either  by  pleading  or  otherwise.     (Id.) 

54.  Sale  by  State  After  Amendment  op  1905  to  Section  3897  op 
Political  Code — Failure  to  Mail  Notice  op  Sale — Void  Sale. 
— A  sale  by  the  state  of  land  acquired  by  it  for  delinquent  taxes, 
which  was  made  after  the  taking  effect  of  the  amendment  of  March 
1,  1905,  to  section  3897  of  the  Political  Code,  and  without  the  mail- 
ing of  a  notice  of  such  proposed  sale,  as  required  by  that  amend- 
ment, "to  the  party  to  whom  the  land  was  last  assessed  next  before 
the  sale,"  if  his  addr(%s  was  known,  is  void,  notwithstanding  the 
proceedings  for  the  sale  were  initiated  prior  to  the  amendment,  when 
the  statute  contained  no  provision  requiring  such  a  notice  by  mail. 
(Canty  v.  Staley,  379.) 

55.  Quieting  Title  under  Void  Tax-Deed— Judgment  for  Defend- 
ants— Immaterial  Omission  to  Find  Respecting  Tender  op 
Taxes — Failure  op  Evidence  op  Payment. — In  an  action  to  quiet 
title  by  one  claiming  under  a  void  tax-deed  from  the  state,  in  which 
the  court  rendered  judgment  for  the  defendant  upon  evidence  estab- 
lishing the  invalidity  of  the  plaintiff's  deed,  the  failure  of  the  court 
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to  find  upon  certain  allegations  contained  in  the  defendant's  answer 
on  the  subject  of  an  attempted  tender  to  plaintiff  of  the  amount 
alleged  by  him  to  have  been  expended  by  him  in  connection  with  his 
attempted  purchase  from  the  state,  is  immaterial,  where  the  plaintiff, 
at  the  trial,  offered  no  evidence  showing  sucli  expenditures.     (Id.) 

66.  Sale  by  State  of  Lands  Acquired  foe  Deunquent  Taxes — 
Notice  by  Mail  Essential  to  Validity — Recitals  in  Tax-Deed. — 
Under  section  3897  of  the  Political  Code,  in  the  case  of  a  sale  by 
the  state  of  real  property  acquired  by  it  for  delinquent  taxes,  the 
giving  of  the  notice  by  publication  and  the  mailing  of  a  copy  of 

.  the  notice  to  the  party  to  whom  the  land  was  last  assessed  next 
before  the  sale,  at  his  last-known  post-office  address,  are  both  juris- 
dictional prerequisites  to  a  valid  sale  by  the  state,  and  a  failure  to 
give  the  latter  notice  when  the  condition  existed  required  it,  ren- 
dered the  sale  and  the  deed  thereunder  void.  The  recital  in  the 
tax-deed  from  the  state  on  the  matter  of  notice  is  not  conclusive 
evidence  on  the  subject,  but  prima  facte  evidence  only  and  open  to 
attack.     (Healton  v.  Morrison,  668.) 

67.  Time  of  Maiung  Notice — Three  Weeks  before  Date  op  Sale. — 
Although  there  is  nothing  in  that  section  relating  to  the  giving  of 
personal  notice  by  mail  which  specifically  requires  it  to  be  given 
for  any  particular  length  of  time,  the  reasonable  and  proper  con- 
struction of  the  section  demands  that  the  notice  should  be  mailed  as 
long  before  the  sale  as  the  notice  by  publication  is  required  to  be 
given;  that  is,  at  least  three  successive  weeks  before  the  sale.  A 
sale  based  upon  a  personal  notice  by  mail  of  less  duration,  and  the 
tax-deed  issued  thereon,  are  void.     (Id.) 

58.  Notification  for  Return  op  Registered  Letter. — There  is  no  pro- 
vision in  that  section  making  it  any  concern  of  the  tax-collector 
whether,  after  he  mails  the  notice,  the  party  to  whom  it  is  maileil 
gets  it  or  not-  When  he  mails  it  in  time,  addressed,  and  registered, 
his  duty  is  discharged.  There  is  no  requirement  of  the  statute  that 
he  should  put  a  notification  on  the  letter  calling  for  its  return  to 
his  office  in  the  event  of  non-delivery,  and  there  is  no  warrant  for 
placing  a  notification  thereon  calling  for  such  return  at  any  time 
earlier  than  the  date  set  for  the  sale.     (Id.) 

59.  Description  op  Land  in  Tax-Deed  by  Reference  to  Block— Evi- 
DENCB  OF  Location — Certainty  of  Description. — A  description  of 
property  in  a  tax-deed  as  "Lying  and  being  in  the  county  of  Kern, 
state  of  California  and  described  as  follows,  to  wit :  E.  Vj  of  block  2, 
Kelly's  Addition  to  Delano,"  may  be  explained  and  rendered  certain 
by  the  introduction  in  evidence  of  the  recorded  map  of  Kelly's  addi- 
tion to  Delano,  accompanied  by  proof  of  the  location  of  the  block 
on  the  ground  and  that  it  was  marked  by  stakes  set  at  each  corner, 
and  that  there  was  no  other  recorded  map  of  the  addition.  (Fit- 
zimons  v.  Atherton,  630.) 

See  Adverse  Possession. 
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TENANTS  IN  COMMON.    Bee  Water  and  Water-Bights^  9,  14;  Wills, 
27,  29,  32, 

TIDE  LANDS. 

1.  Public  Trust  foe  Navigation  and  Fishery — Title  Cannot  be 
Acquired  by  Prescription. — Tide  lands  situated  upon  a  navigable 
estuary,  and  over  which  the  ordinary  tides  regularly  ebb  and  flow, 
are  charged  with  a  public  trust  for  the  purposes  of  navigation  and 
fishery,  and  no  title  thereto  can  be  obtained  by  any  private  person 
by  prescription.     (Cimpher  v.  City  of  Oakland,  87.) 

2.  Possession  Cannot  Defeat  Title  op  Dependant. — The  fact  of 
possession  by  plaintiffs  of  such  lands  is  good  to  defeat  the  defend- 
ant's claim  thereto  only  in  case  the  defendant  shows  no  right  or  title 
thereto.     (Id.) 

3.  Tide  Lands  Granted  to  Town  of  Oakland — City  Could  not  Con- 
vey Under  Mere  Resolution  of  Council. — Tide  lands  included 
within  the  limits  of  the  city  of  Oakland,  which  were  granted  to  the 
town  of  Oakland  by  the  act  of  1852  incorporating  such  town,  (Stats. 
1852,  p.  181),  and  to  which  the  city  succeeded  as  the  successor  of  the 
town,  (Stats.  3854,  p.  187,  sec.  12),  could  be  granted  or  sold  by  the 
city  under  its  charter  of  1862,  (Stats.  18G2,  p.  338  et  seq.),  only  in 
the  manner  thereby  prescribed.  An  attempted  disposition  of  such 
land,  in  pursuance  of  a  mere  resolution  of  the  city  council,  did  not 
conform  to  the  requirements  of  such  charter  and  was  wholly  inef- 
fectual.    (Id.) 

4.  Constitutional  Law — Tide  Lands  May  Be  Granted  to  Municipal 
Corporation. — Section  3  of  article  XV  of  the  state  constitution,  pro- 
viding that  all  tide  lands  within  two  miles  of  any  incorporated  city 
of  this  state  and  fronting  on  the  waters  of  any  estuary  or  bay  used 
for  navigation  "shall  be  withheld  from  grant  or  sale  to  private 
persons,  partnerships,  or  corporations/'  does  not  prohibit  the  grant 
by  the  state  of  such  lands  to  municipal  corporations,  and  such  a 
grant  must  be  deemed  to  be  within  th^  general  powers  of  the  legis- 
lature.    (Id.) 

5.  Lands  Granted  to  Municipality  Are  Subject  to  Constitutional 
Prohibition. — When  such  lands  are  granted  by  the  state  to  a  city, 
the  constitutional  prohibition  still  protects  them  from  grant  or  sale 
to  private  persons,  private  partnerships,  or  private  corporations,  ex- 
cept as  it  may  be  properly  disposed  of  in  furtherance  of  the  trust 
upon  which  it  is  held,  that  is  to  subserve  the  public  uses  of  naviga- 
tion and  fishery.     (Id.) 

6.  Grant  op  Tide  Land  to  City  op  Oakland  by  Act  op  1909  not 
Special  Legislation. — The  act  of  March  22,  1909,  granting  to  the 
city  of  Oakland  all  the  interest  of  the  state  in  certain  described  tide 
lands,  does  not  come  within  the  constitutional  inhibition  of  local 
special  legislation.     (Id.) 
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TIDE  LANDS   (Continued). 

7.  Statute  of  Limitations  Does  not  Bun  against  State  oe  City. — 
Where  no  attempt  had  been  made  and  no  steps  taken  hj  any  public 
authority,  to  abandon  the  publie  use  of  such  tide  lands  and  convert 
them  into  proprietary  lands  not  dedicated  to  public  use,  the  statute 
of  limitations  does  not  run  in  favor  of  a  party  in  possession,  either 
against  the  state  or  the  city.     (Id.) 

8.  San  Pedro  Harboe — Lease  by  City. — Judgment  and  order  aflBrmed 
on  the  authority  of  San  Pedro  etc.  Mailway  Co,  v.  Hamilton^  161 
Cal.  610.  (San  Pedro,  Los  Angeles  and  Salt  Lake  Railroad  Com- 
pany V.  Lee,  761.) 

See  Municipal  Corporations,  19-25. 

TOBT.     See  Contribution. 

TBUST.     See   Estates   of   Deceased   Persons,   21-24  j     Tide   Lands,    1; 
Wills,  25-32. 

TUNNELS.     See  Municipal  Corporations,  1-12. 

UNDUE  INFLUENCE. 

1.  Pmiading — SupriciENCY  OP  Complaint — Setting  Aside  Assign- 
ment OP  Bank  Deposit. — In  an  action  to  set  aside  the  gift  or 
adsignment  of  a  savings  bank  deposit  on  account  of  the  undue  in- 
fluence of  the  assignee,  the  complaint,  as  against  a  general  de- 
murrer, states  a  cause  of  action,  if  it  alleges  excessive  infirmities 
of  mind  and  body  of  the  assignor,  specific  false  representations  by 
the  assignee,  and  the  successful  accomplishment  of  a  fraud  growing 

.  out  of  this  alleged  undue  influence  in  inducing  the  assignor  to 
execute  the  gift  and  assignment  without  an  understanding  of  the 
act.     (McKenna  v.  McKenna,  340.) 

2.  How  Undue  Influence  should  be  Alleged. — In  pleading  undue 
influence  it  is  not  sufficient  merely  to  state  the  nature  of  the  undue 
influence,  but  the  facts  should  be  alleged  with  certainty  and  ex- 
pressly connected  with  the  transaction  sought  to .  be  invalidated. 
(Id.) 

3.  Setting  Aside  Assignment  of  Bank  Deposit. — The  judgment 
herein  is  reversed  on  the  authority  of  McKenna  v,  McKenna,  ante, 
p.  340.     (Estate  of  Styles,  763.) 

See  Wills,  4-20. 

VENDOR  AND  VENDEE. 

1.  Time  Essence  op  Contract — Forfeiture  by  Vendee — Subsequent 
Tender  op  Payment  by  Vendee  —  Recovery  op  Installments- 
Paid. — Under  a  contract  for  the  sale  of  land,  in  which  time  is  made 
of  the  essence  of  the  contract  and  performance  by  the  vendee  i» 
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VENDOR  AND  VENDEE  (Continued). 

made  a  condition  precedent  to  a  conveyance,  and  upon  breach  there- 
of he  is  declared  to  forfeit  all  rights  thereunder,  including  pay- 
ments made  thereon,  the  vendee  cannot,  after  his  default,  without 
excuse  shown  therefor,  by  a  tender  of  the  amount  due,  acquire  an 
equitable  or  a  legal  right  to  maintain  an  action  to  recover  back 
the  moneys  paid  under  the  contract.  (Skookum  Oil  Company  v. 
Thomas,  539.) 

2.  Vendor  Not  Put  in  Default  by  Mere  Tender. — The  purchaser 
cannot,  in  such  case,  put  the  vendor  in  default  by  mere  tender,  nor 
can  he  elect  to  consider  the  contract  at  an  end,  and  recover  what  he 
has  paid  on  it,  where  the  vendor  has  not  abandoned  it,  but  stands 
upon  its  terms  and  conditions.     (Id.) 

3.  Rescission  op  Contract — Refusal  of  Vendor  to  Accept  Tender. 
— Under  such  a  contract  the  refusal  of  the  vendor  to  accept  a  tender 
made  by  a  purchaser  in  default,  and  to  convey  to  the  purchaser  after 
such  default,  does  not  effect  a  rescission  of  the  contract,  nor  entitle 
the  vendee  to  recover  the  money  paid.     (Id.) 

4.  Equity  Will  Not  Relieve  from  TJnexcused  Default. — Equity  will 
Aiot  relieve  such  purchaser  who  has  made  an  unexcused  default  and 
has  not  fulfilled  conditions  precedent  to  the  vesting  of  his  right  of 
action.     (Id.) 

6.  Right  of  Vendor  to  Retain  Purchase  Money  upon  Vendee's 
Default. — The  vendor's  right  to  retain  the  purchase  money,  where 
default  was  unexcused,  is  independent  of  any  express  clauses  in  the 
contract  for  forfeiture  of  rights,  or  for  the  retention  of  the  pur- 
chase money  as  liquidated  damages,  and  such  express  clauses  are 
but  declarations  in  express  terms  of  the  legal  rights  of  the  parties 
under  such  a  contract,  existing  without  them.     (Id.) 

6.  Time  When  Made  Essence  of  Contract— Provision  for  For- 
feiture.— Time  may  be  made  of  the  essence  of  such  a  contract  with- 
out employing  that  precise  expression,  and  is  so  made  when  the  con- 
tract expressly  provides  that  upon  the  failure  of  the  vendee  to  com- 
ply with  the  conditions  therein  set  forth,  any  payments  made  by 
him  to  the  vendor  should  be  forfeited  to  the  latter  as  liquidated 
damages,  and  when  it  was  provided  in  an  extension  of  time  subse- 
quently given  for  the  payment  of  the  first  installment  of  the  pur- 
chase price,  that  if  the  vendee  did  not  elect  to  purchase  the  land,  the 
vendor  should  retain  the  consideration  paid  for  the  extension  as 
liquidated  damages.     (Id.) 

7.  Agreement  for  Abandonment  and  Rescission. — Aft^r  t'le  vendee's 
breach  the  vendor  may  agree  to  a  mutual  abandonment  and  rescis- 
sion, in  which  instance  alone  the  vendee  in  default  would  be  entitled 
to  a  repayment  of  the  part  of  the  purchase  price  paid.     (Id.) 

8.  Time  Essemce  op  Contract  in  Case  op  Sale  of  Mining  Property. 
— The  inquiry  whether  time  is  of  the  essence  of  the  contract  is  to  be 
determined  from  the  terms  of  the  contract,  but  some  consideration 
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VENDOR  AND  VENDEE  (Continued). 

is  to  be  given  to  the  character  of  the  property.  If  the  subject-matter 
of  the  contract  is  a  mine  or  mining  property,  time  is  of  the  essence, 
independent  of  any  express  stipulation  in  the  instrument.  (Id.) 
9.  Construction  of  Provision  for  Forfeiture. — A  provision  in  an 
optional  contract  for  the  purchase  of  land  in  four  equal  installments 
of  ten  thousand  dollars  each,  to  the  effect  that  all  sums  paid  therein 
should  apply  to  the  purchase  price,  but  if  the  vendee  failed  to  com- 
ply with  the  conditions  therein  set  forth,  any  payments  "heretofore" 
received  by  the  vendor  should  be  forfeited  to  him  as  liquidated 
damages,  should  be  construed  to  apply  to  installments  subsequently 
paid  on  the  purchase  price,  and  not  alone  to  a  sum  of  ten  dollars 
which  the  contract  recited  was  paid  as  the  consideration.  The  term 
"heretofore**  should  be  treated  as  wholly  unnecessary  to  express  the 
intention  and  be  rejected,  or  should  read  "theretofore."     (Id.) 

10.  Vendor  May  Immediately  Take  Advantage  of  Vendee's  Default. 
— The  vendor,  under  such  a  provision  for  forfeiture,  had  the  right 
to  consider  it  as  complete  the  day  following  the  maturity  of  an 
installment  of  the  purchase  price.     (Id.) 

11.  Contract  for  Sale  of  Undivided  Interest  in  Land — Change  in 
Subject-Matter  of  Contract  —  Partition  with  Consent  of 
Vendee. — An  owner  of  an  undivided  interest  in  a  tract  of  land,  who 
has  entered  into  a  contract  for  the  sale  of  his  interest,  is  not  pre- 
cluded from  claiming  a  forfeiture  under  the  contract,  notwithstand- 
ing there  has  been  a  change  in  the  subject-matter  of  the  contract 
due  to  a  partition  of  the  land  between  the  vendor  and  his  cotenant, 
if  such  partition  was  made  in  pursuance  of  an  arrangement  with  the 
vendee  and  with  his  consent  and  for  his  benefit.  The  evidence  in  this 
case  shows  that  the  partition  was  so  made.     (Id.) 

12.  Optional  Contract  With  Agent  for  Sale  of  Land. — An  agree- 
ment between  the  owner  of  real  property  and  a  broker,  providing, 
in  the  first  place,  for  the  employment  of  the  broker  for  a  stated 
period  as  the  owner's  agent  to  sell  the  property  on  commission  at  a 
fixed  price,  and  further  providing  that  the  broker  should  have  the 
option,  running  concurrently  with  the  agency,  and  thereafter  until 
notice  of  withdrawal  in  writing  should  be  given,  of  purchasing  the 
property  at  a  certain  price,  is  valid.  (Walter  G.  Beese  Company, 
Inc.,  V.  House,  740.) 

13.  Specific  Performance  of  Contract — Adequacy  of  Consideration 
FOR  Option  Immaterial — Contract  Becomes  Binding  upon  Ac- 
ceptance.— In  an  action  by  the  broker  to  specifically  enforce  the 
agreement  for  sale,  the  adequacy  of  the  consideration  for  the  option, 
as  distinjTuished  from  the  consideration  for  the  conveyance  of  the 
land,  is  immaterial.  By  the  acceptance  of  the  option,  a  contract  of 
purchase,  binding  the  owner  or  her  successors  to  sell  and  the  vendee 
to  buy,  became  complete.     (Id.) 

14.  Absence  of  Consideration  for  Option. — Even  if  an  option  be 
given  without  any  consideration,  a  binding  agreement  of  purchase 
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and  sale  results  from  an  aeeeptanee  of  the  option  during  its  life. 
(Id.) 

15.  Effect  of  Consideration  foe  Optional  Agkeement.— The  only 
importance  of  a  consideration  as  bearing  upon  an  agreement  giving 
an  option,  is  that  where  there  is  a  consideration,  the  option  cannot 
be  withdrawn  during  the  time  agreed  upon  for  its  duration,  while, 
if  there  be  no  consideration,  the  party  who  has  given  the  option  may 
revoke  it  at  any  time  before  acceptance,  even  though  the  time  limited 
has  not  expired.     (Id.)  « 

16.  Fairness  and  Adequacy  of  Ck)NsiDERATioN  —  Suppicient  Aver- 
ment.— ^A  complaint  in  an  action  to  specifically  enforce  a  contract 
for  the  sale  of  land  sufficiently  alleges  the  fairness  and  adequacy 
of  the  consideration  by  an  averment  that  the  purchase  price  men- 
tioned in  the  contract  is  and  at  all  times  since  the  execution  of  the 
contract  has  been  a  fair  and  reasonable  value  of  the  land.     (Id.) 

17.  Offer  of  Performance— Place  for  Making — Evasion  by  Vendor. 
— An  offer  of  performance  by  the  vendee  under  a  contract  for  the 
sale  of  land  may  be  made  at  the  residence  or  place  of  business  of 
the  vendor,  under  section  1489  of  the  Civil  Code,  when  the  vendor 
evades  the  vendee.     (Id.) 

18.  Conveyance  by  Vendor  —  Acceptance  and  Demand  of  Convey- 
ance.— Where  pending  the  life  of  an  option  for  the  purchase  of 
land  the  party  giving  it  conveys  the  property  by  deed  of  gift  to 
others,  the  latter  become  the  persons  to  whom  notice  of  acceptance 
of  the  option  could  properly  be  given  and  of  whom  demand  for 
conveyance  could  properly  be  made.     (Id.) 

VENUE.    See  Place  of  Trial. 

WATER  AND  WATER-EIGHTS. 

1.  Appropriation  —  Lapse  through  Failure  to  Prosecute  Work. 
— Under  section  1419  of  the  Civil  Code,  the  right  of  an  appropriator 
of  water,  so  far  as  subsequent  bona  fide  claimants  under  valid  notices 
of  appropriation  are  concerned,  lapses  upon  the  expiration  of  sixty 
days  after  his  notice  of  appropriation  was  posted,  if  in  that  interval 
he  does  nothing  further  in  pursuance  of  his  notice.  (Merritt  v.  City 
of  Los  Angeles,  47.) 

2.  Appropriation  in  Forest  Beserve  —  Application  for  Permit  — 
Extension  of  Time  to  Do  Work — Right  to  Water  an  Interest 
IN  Land— Quieting  Title. — An  appropriator  of  water,  whose  pro- 
posed diversion  works  would  be  within  a  forest  reserve  of  the 
United  States,  who  has,  in  conformity  with  the  requirements  of 
section  1422  of  the  Civil  Code,  as  amended  in  1903,  within  sixty 
days  after  the  posting  of  his  appropriation  notice,  had  a  survey  and 
map  made  of  the  proposed  route  of  his  proposed  ditch  from  the 
proposed  dam  to  the  proposed  place  of  use,  and  has  applied  to  the 
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United  States  authorities  for  a  permit  to  construct  the  same  over 
the  land  in  the  forest  reserve,  and  prosecuted  his  application  with 
due  diligence,  acquires,  while  his  application  is  pending  and  unde- 
termined, an  incomplete,  incipient,  conditional  right  in  the  water, 
which  is  a  vested  interest  in  real  property,  and  which  may  be  ad- 
judged to  be  such  in  an  action  to  determine  conflicting  claims  thereto, 
under  section  738  of  the  Code  of  Civil  Procedure.     (Id.) 

3.  Form  of  Judgment  Peotkctino  iNaPiKNT  Biqbt. — Such  an  appro- 
priator  has  sufficient  interest  to  entitle  him  to  a  judgment  protecting 
that  interest  against  all  adverse  claims  which  would  be  subordinate 
to  his  right,  if  he  should  comply  with  all  the  requirements  of  the 
statute  and  thereupon  take  the  water  and  apply  it  to  a  useful  pur- 
pose. Such  judgment  should  not  declare  the  plaintiff  absolutely 
entitled  to  the  water,  nor  enjoin  the  defendant  from  taking  or  using 
it  during  the  intervening  time  prior  to  the  completion  of  plaintiff's 
works  to  a  stage  which  will  enable  him  to  divert  and  use  it.  It 
should  only  declare  and  describe  the  plaintiff's  contingent  right  to 
use  the  water  and  enjoin  adverse  claims  or  uses  injurious  thereto. 
If  the  plaintiff's  right  shall  have  terminated  at  or  before  the  time 
of  trial,  the  judgment  should  be  for  the  defendant.     (Id.) 

4.  Riparian  Pboprietobs  —  Action  to  Determine  Rights  to  Use 
Water — Judgment — Uncertainty. — In  an  action  by  lower  riparian 
proprietors  against  upper  riparian  proprietors,  to  determine  their 
respective  rights  to  the  use  of  the  waters  of  a  natural  stream,  in 
which  the  defendants  set  up  a  right  by  appropriation  of  all  the 
waters  thereof,  and  another  right  of  appropriation  by  user  and 
prescription  to  certain  of  the  waters  thereof,  the  defendants  can- 
not object,  on  the  ground  of  indefiniteness  or  uncertainty,  to  a  judg- 
ment which  entitles  them  to  take  and  use  "such  a  quantity  of 
water  .  .  .  which  shall  be  required  for  all  the  natural  or  domestic 
uses  and  purposes  appurtenant  to"  their  riparian  lands,  *'inclnd- 
ing  water  for  household  and  domestic  uses  and  purposes,  for 
watering  stock,  and  for  irrigating  lawns  and  gardens  adjacent 
to  the  dwelling-house  on  said  lands."     (Filippini  v.  Hewlett,  111.) 

5.  Failure  to  Adjudge  DEnNiTB  Quantum  op  Water  to  be  Used. — 
The  defendants  cannot  complain  of  the  uncertainty  of  the  judg- 
ment in  failing  to  award  them  a  definite  quantMm  of  water,  when 
they  were  accorded  an  opportunity  on  the  trial  to  show  that  fact, 
and  declined  to  do  so.     (Id.) 

6.  Adjudication  op  Rights  op  Upper  Riparian  Proprietor. — Such 
judgment  does  not  limit  the  defendants  to  take  water  from  any 
particular  branch  of  the  stream,  or  to  the  amount  which  they  may 
happen  to  be  using,  but  gives  them,  as  upper  riparian  proprietors, 
the  first  right  to  all  which  they  may  require  for  the  purposes  of 
their  superior  use.     (Id.) 

7.  Injunction  against  Unlawful  Diversion — Absence  op  Laches 
— Failubi  to  Object  to  Construction  op  Diverting  Works. — 
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In  an  action  by  a  lower  riparian  proprietor  to  enjoin  the  un- 
lawful diversion  of  the  waters  of  a  stream,  laches  cannot  be  im- 
puted to  the  plaintiff,  so  as  to  defeat  his  right  to  an  injunction, 
merely  by  reason  of  his  failure  to  object  to  the  coustruction  of  the 
diverting  works  of  the  defendant,  after  he  acquired  knowledge 
thereof,  where  there  is  nothing  further  in  the  evidence  to  charge  the 
plaintiff  with  actual  or  imputed  knowledge  that  the  works  under 
construction  would  divert  more  water  than  the  defendant  was  other- 
wise entitled  to,  and  the  evidence  does  show  that  the  president  of  the 
defendant,  while  such  works  were  being  constructed,  assured  the 
plaintiff  that  they  would  not  have  such  effect.  (Stevinsoif  v.  San 
Joaquin  and  Kings  River  Canal  and  Irrigation  Company,  141.) 

8.  Laches  need  not  be  Pleaded — Refusal  or  Amendment  Setting 
T7P  Laches — Review  on  Appeal. — The  defense  of  laches  need  not  be 
pleaded,  and  when  it  appears  from  the  evidence  that  the  seeker  of 
relief  in  equity  has  been  guilty  of  laches  the  court  will  deny  such 
relief  sua  sponte  without  any  pleading.  Therefore,  the  refusal  of 
the  court,  at  the  close  of  the  trial,  to  permit  an  amendment  of  the 
answer  charging  laches  amounted  to  a  declaration  and  finding  to  the 
effect  that  the  plaintiff  was  not  guilty  of  laches,  and  the  question 
before  the  appellate  court  then  is  whether  the  evidence  sustains  the 
court's  ruling  in  this  regard.     (Id.) 

9.  Appropriation — Deed  op  Half  Interest  in  Irrigation  Ditch — 
Tenants  in  Common — Failure  to  Use  Water  Claimed  under 
Appropriation. — In  an  action  involving  the  owxjership  and  right 
to  the  use  of  the  waters  of  an  irrigation  ditch,  to  an  undivided 
one  half  of  which  the  defendant  asserted  a  claim  as  a  tenant 
in  common,  as  the  successor  in  interest  under  a  deed  from  the 
original  appropriator  conveying  "an  undivided  half  of  the  ditch, 
and  a  right  of  way  over  the  grantor's  land,  with  the  appurtenances," 
it  is  held,  in  view  of  the  fact  that  such  appropriator  at  the 
time  of  the  deed  was  only  making  *&  beneficial  use  of  one  half 
of  the  waters  then  actually  carried  by  the  ditch,  that  such  deed 
did  rot  create  a  tenancy  in  common  in  the  waters  of  which  a 
bonoficial  use  was  then  being  made,  but  that  if  it  conveyed  any- 
thing more  than  an  interest  in  the  ditch  itself  as  then  constructed, 
with  a  right  of  way  to  extend  it  over  the  grantor's  land,  it  was 
only  a  right  to  take  by  means  of  the  ditch  the  one  half  of  the 
waters  which  the  grantor  was  in  fact  conveying  in  the  ditch  but  to 
which  under  his  appropriation  he  was  not  entitled  because  in  excess 
of  any  beneficial  use  upon  his  land,  and  so  to  afford  the  grantee  an 
opportunity  to  avail  himself  of  a  right  to  such  excess,  and  by 
applying  it  to  beneficial  uses  upon  his  land,  acquire  a  right  thereto 
by  appropriation.     (Hufford  v.  Dye,  147.) 

10.  Waste  Water  Subject  to  Subsequent  Appropriation. — One  mak- 
ing an  appropriation  of  the  waters  of  a  stream  acquires  no  title  to 
the  waters  but  only  a  right  to  their  beneficial  use  and  only  to  the 
extent  that  they  are  employed  for  that  purpose.     His  right  is  not 
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measured  hj  the  extent  of  his  appropriation  as  stated  in  his  notice 
or  hj  his  actual  diversion  from  the  stream,  but  b^  the  extent  to 
which  he  applies  such  waters  for  useful  or  beneficial  purposes. 
Beyond  that  his  appropriation  or  diversion  of  more  than  ean  be 
applied  by  him  gives  him  no  right  to  the  excess  and  this  is  subject 
to  appropriation  by  any  other  person  who  may  use  it  for  similar 
beneficial  purposes.     (Id.) 

11.  Appropriatoe  Cannot  Allow  Watdi  to  Run  to  Waste. — The  use 
of  water  in  this  state  is  of  such  great  necessity  as  to  preclude  its 
being  allowed  to  run  to  waste,  and  its  full  beneficial  and  economical 
use  requires  that  when  the  wants  of  a  prior  appropriator  are  sup- 
plied another  may  be  permitted  to  use  the  flow  of  the  surplus  for 
his  benefit.     (Id.) 

12.  Use  of  Waters  foe  Occasional  Periods  —  Subsequent  Appeo- 
peiation  foe  Peeiods  when  Peioe  Appeopeiatoe  Made  kg  Use. — 
As  the  evidence  in  this  case  shows  that  neither  the  plaintiff  nor  his 
predecessors  have  used  the  waters  of  the  stream  in  question,  under 
their  prior  appropriation,  except  for  occasional  periods  during  the 
irrigation  season,  the  finding  that  all  of  such  waters  have  been 
appropriated  by  them  and  have  been  and  are  applied  to  a  con- 
tinuous beneficial  use  on  land  now  owned  by  plaintiff,  is  not  sus- 
tained by  the  evidence,  and  this  being  true  the  defendant  had  a 
right  to  make  an  appropriation  of  these  waters  for  use  upon  his 
land  at  such  times  as  the  plaintiff  had  no  use  for  them.     (Id.) 

13.  Injunction  against  Use  of  Waste  Watebs. — A  prior  appropriator 
is  not  entitled  to  enjoin  the  taking  of  waters  by  one  claiming  a 
right  to  the  beneficial  use  of  a  portion  thereof,  if  such  taking  was 
during  a  period  when,  while  assuming  to  appropriate  them,  the 
prior  appropriator  really  allowed  them  to  run  to  waste  or  failed 
to  apply  them  to  a  beneficial  use.     (Id.) 

14.  Tenancy  in  Common  of  Ieeioation  Ditch  —  Use  by  Cotenant 
IN  Possession  —  Oustee  and  Adverse  Possession.  —  A  cotenant 
in  possession  of  an  irrigation  ditch  has  a  right  to  use  it  for  the 
purpose  of  conveying  waters  for  use  upon  his  land  to  the  extent  that 
he  was  entitled  to  their  beneficial  use,*  as  long  as  the  other  cotenant 
made  no  use  of  the  ditch,  and  such  use  did  not  amount  to  an 
ouster  or  adverse  holding.     (Id.) 

15.  Decree  Determining  Relative  Rights  of  Appbopriatobs  —  Ro- 
tation in  Use  of  Waters. — In  a  controversy  between  appropri- 
ators  of  the  waters  of  a  stream,  the  volume  of  which  is  not  sufficient 
to  permit  of  a  diversion  and  a  simultaneous  use  of  part  by  both 
parties  without  injury,  the  court  may  by  its  decree  fix.  the  times 
when,  by  rotation,  the  whole  may  be  used  by  each  at  different 
times  in  proportion  to  their  respective  rights.  While  this  remedy 
of  rotation  has  been  more  generally  applied  as  between  riparian 
proprietors,  it  is  equally  applicable  as  between  claimants  by  ap- 
propriation.    (Id.) 
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WILLS. 


1.  Contest  —  Ordeb  Refusing  New  Tbial  —  Appeal  —  Judgment- 
Boll —  Authentication  of  Papers  —  Clerk*s  Certificate  Suf- 
ficient.— On  an  appeal  from  an  order  denying  a  motion  for  new 
trial  of  a  contest  of  a  will  after  probate,  it  is  not  essential  that 
the  papers  constituting  the  judgment-roll  or  the  order  denying  the 
motion  should  be  authenticated  by  being  embodied  in  a  bill  of  ex- 
ceptions. The  judgment-roll  in  such  case  should  include  at  least  the 
petition  for  revocation  of  the  probate,  the  answer  thereto,  the  verdict 
of  the  jury  and  the  judgment,  and  it  is  sufficient  under  section  953 
of  the  Code  of  Civil  Procedure,  if  such  papers  are  authenticated  by 
the  clerk's  certificate.     (Estate  of  Kilbom,  4.) 

2.  Appeal  by  Executor — Notice  Describing  Appellant  as  "Execu- 
tor of  Estatb." — The  notice  of  appeal  by  the  executor  from  such 
order  is  not  rendered  ineffectual  because  he  describes  himself  therein 
as  the  "executor  of  the  estate"  ef  the  testator,  instead  of  the  "execu- 
tor of  the  will."     (Id.) 

3.  Showing  that  Motion  fob  New  Tbial  Was  Mai>e  —  Record  on 
Appeal. — The  record  on  such  appeal  sufficiently  shows  that  a  motion 
for  new  trial  was  made  where  the  transcript  contains  a  duly  certified 
copy  of  a  minute  entry  showing  that  a  motion  for  new  trial  was 
denied,  and  the  statement  discloses  that  it  was  prepared  and  settled 
to  be  used  on  the  executor's  proposed  motion  for  new  trial.    (Id.) 

4.  Evidence  Beviewed — Findings  of  Incompetency  and  Undue  In- 
fluence Unsustained. — Upon  a  review  of  the  evidence  it  is  held  insuf- 
ficient to  sustain  the  findings  of  the  jury  that  the  testatrix,  at  the 
time  of  the  execution  of  her  will,  did  not  understand  its  provisions, 
and  that  the  will  was  executed  as  the  result  of  undue  influence  exer- 
cised by  the  person  nominated  as  executor  and  by  one  of  the 
witnesses.     (Id.) 

5.  Undue  Influence  —  Opportunity  and  Interest  Insufficient. — 
Mere  proof  of  opportunity  to  influence  a  testator's  mind,  even  when 
coupled  with  an  interest  or  motive  to  do  so,  will  not  sustain  a  finding 
of  undue  influence,  in  the  absence  of  testimony  showing  that  there 
was  pressure  operating  directly  on  the  testamentary  act.     (Id.) 

6.  Executor  Not  Presumed  to  Have  Used  Undue  Influence. — The 
mere  fact  that  a  person  is  named  as  executor  and  trustee  of  a  will 
is  not  sufficient  to  raise  a  presumption  of  undue  influence.     (Id.) 

7.  Contest  of  Wiix  by  Daughter — Declarations  of  Testatrix  as  to 
Heb  Intent — ^Evidenob. — On  a  contest  of  a  will  by  a  daughter  of 
the  testatrix,  for  alleged  incompetency  and  undue  influence,  declara- 
tions ot  the  testatrix  that  she  intended  to  leave  her  property  to  the 
contestant  were  admissible  only  to  show  the  relations  between  the 
two,  and  the  state  of  the  testatrix's  mind  with  reference  to  the 
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daughter.  Where  unsoundness  of  mind  is  not  shown,  such  declara- 
tions, not  a  part  of  the  res  gestis,  are  entitled  to  little  or  no  weight, 
in  the  absence  of  proof  of  influence  as  to  the  very  testamentary  act. 
(Id.) 

8.  Undus  Influence  Defined.— Undue  influence  eonsists  in  the  exer- 
cise of  acts  or  conduct  by  which  the  mind  of  the  testator  is  sub- 
jugated to  the  will  of  the  person  operating  on  it;  some  means  taken 
or  employed  which  have  the  effect  of  overcoming  the  free  agency 
of  the  testator  and  constraining  him  to  make  a  disposition  of  his 
property  contrary  to  and  different  from  what  he  would  have  done 
had  he  been  permitted  to  follow  his  own  inclination  or  judgment. 
It  must  be  such  as  operates  upon  the  mind  of  the  testator  at  the 
time  of  making  the  will,  and  must  be  an  influence  relating  to  the 
will  itself.     (Id.) 

9.  Proof  fbom  Cibcumstantial  Evibence. — The  existence  of  nndne 
influence  may  be  shown  by  circumstantial  evidence,  but  such  evidence 
must  do  more  than  raise  a  suspicion.  It  must  amount  to  proof,  and 
has  the  force  of  proof  only  when  circumstances  art  proven  which 
are  inconsistent  with  the  claim  that  the  will  was  the  spontaneous 
act  of  the  alleged  testator.     (Id.) 

10.  Burden  of  Proof  on  Contestant.— The  burden  of  proving  undue 
influence  is  on  the  contestant,  and  this  burden  has  not  been  sus- 
tained in  the  present  case.     (Id.) 

11.  Inequitable  Character  of  Will. — While  the  inequitable  character 
of  a  will  may  be  considered,  if  linked  with  other  evidence  tending 
to  show  undue  influence,  the  court  should  not  permit  a  jury  to  set 
aside  a  will  merely  upon  suspicion,  or  because  it  docs  not  conform 
to  their  ideas  of  what  was  just  and  proper.     (Id.) 

12.  XJni>ue  Influence — Contest — Burden  of  Proof. — In  a  contest  of 
a  will  on  the  ground  of  undue  influence  the  burden  of  proof  is  on 
the  contestant  to  show  facts  from  which  an  inference  of  undue  in- 
fluence could  reasonably  be  drawn.     (Estate  of  Morcel,  188.) 

13.  What  Constitutes  Undue  Influence.— The  kind  of  influonce 
that  may  be  held  to  be  undue  influence  warranting  a  repudiation 
of  a  will  must  be  such  as  in  effect  destroyed  the  testator^s  free 
agency  and  substituted  for  his  own  another  person's  will.  More 
general  influence  not  brought  to  bear  on  the  testamentary  act  is 
not  undue  influence,  but  the  influence  must  be  used  directly  to  pro- 
cure the  will,  and  must  amount  to  coercion  destroying  free  agency 
on  the  part  of  the  testator.     (Id.) 

14.  Misrepresentations  Made  to  Testator — Disinheritance  Due  to 
Quarrel. — If  the  will  as  made  expresses  the  then  well  settled  de- 
termination of  the  testator  himself  concerning  the  disposition  of 
his  property,  and  there  is  nothing  affirmatively  shown  to  warrant 
the  conclusion  that  the  making  of  the  will  was  suggested  by  any 
other  party,  it  cannot  be   hold  to   have  been  obtained   by  undue 
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influence,  even  though  the  determination  of  the  testator  to  exclude 
a  relative  from  participation  in  his  property  has  been  in  part  or 
even  wholly  caused  by  mere  misrepresentation  of  fact  by  others  as 
to  such  relative,  or  is  the  result  of  a  quarrel  or  dispute  with  such 
relative,  inspired  and  encouraged  by  another  for  the  very  purpose 
of  bringing  about  a  breach  and  a  consequent  disinheritance  to  his 
benefit.     (Id.) 

15.  Mkre  Fraud  not  Undue  Influence. — ^Mere  fraud  does  not  consti- 
tute undue  influence,  but  is  an  entirely  separate  and  dii^nct  ground 
for  invalidating  a  will,  and  while  undue  influence  may'  be  exerted 
by  means  of  fraud,  there  can  be  no  such  influence  without  an  im- 
pairment of  the  free  agency  of  the  testator.     (Id.) 

16.  Suspicion  op  Undue  Influence  Insufficient  to  Set  Aside  Will. 
— A  mere  suspicion  that  undue  influence  may  have  been  used  is  not 
sufficient  to  warrant  the  settfng  aside  of  a  will  on  that  ground. 
The  evidence  must  amount  to  proof,  and  such  evidence  has  the  force 
01  proof  only  when  circumstances  are  proven  which  are  inconsistent 
with  the  claim  that  the  will  was  the  spontaneous  act  of  the  testator. 
(Id.) 

17.  Pisinhebitanck  of  Katubal  Daughter — Will  in  Favor  of  Man 
With  Whom  Testatrix  Lived  as  Wife — ^Undue  Inflcenob  not 
Shown. — In  a  contest  of  a  will  by  a  disinherited  natural  daughter 
of  the  testatrix,  on  the  ground  of  the  aUeged  undue  influence  of  a 
man  who  was  the  main  beneficiary,  and  with  whom,  although  un- 
married to  him,  the  testatrix  had  affectionately  lived  as  a  wife  for 
upwards  of  thirty  years,  it  is  held  that  there  is  nothing  in  the 
provisions  of  such  will  to  raise  even  a  suspicion  of  improper  in- 
fluence, or  to  impose  upon  such  beneficiary  the  burden  of  showing 
that  he  had  not  used  undue  influence  to  procure  its  execution,  in 
view  of  the  admitted  circumstances  that  the  daughter  and  the 
testatrix  had  been  practical  strangers  tor  the  first  forty-seven 
years  of  the  former's  life,  and  had  been  on  unfriendly  terms  for 
a  period  long  antedating  the  making  of  the  will  and  extending  to 
the  time  of  the  death  of  the  testatrix.     (Id.) 

18.  Confidential  Relation  Between  Persons  Living  as  Husband 
AND  Wife— No  Inference  of  Undue  Influence. — The  relation  ex- 
isting between  such  beneficiary  and  the  testatrix  was  confidential 
in  the  same  sense  and  to  the  same  extent  that  the  relation  of  hus- 
band and  wife  living  together  in  harmony  is  always  confidential, 
but  was  of  itself,  and  in  the  absence  of  other  evidence  tending  to 
show  undue  influence,  insuflicient  to  raise  an  inference  of  such  in- 
fluence, or  to  impose  upon  the  beneficiary  the  burden  of  shewing 
its  absence,  or  in  the  absence  of  such  showing  by  him  to  warrant 
setting  the  will  aside.     (Id.) 

19.  AOCOMPANTING  TESTATRIX  TO  OFFICE  OF  ATTORNEY — BeINO  PRES- 
ENT AT  Execution  of  Will. — The  mere  fact  that  such  beneficiary 
went  with  the  testatrix  to  the  ofiice  of  a  lawyer,  where  she  exe- 
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cuted  the  will;  and  was  present  while  she  gave  her  directioDS  as  to 
its  proTisions,  and  while  she  executed  it,  is  a  circumstance  to  be 
taken  into  consideration  in  determining  whether  there  was  undue 
influence,  but  in  the  absence  of  other  evidence  tending  to  show  it, 
is  insufficient  to  raise  any  inference  of  such  influence.    (Id.) 

20.  Rbvikw  of  Evidence — ^Insuppicient  Showing  op  Undue  Influ- 
ence.— ^In  such  contest  it  is  held,  upon  a  review  of  the  evidence,  that 
there  is  nothing  therein  that  is  capable  of  doing  more  at  the  most 
than  warranting  a  mere  suspicion  or  surmise  that  undue  influence 
may  have  been  exerted  in  the  matter  of  the  execution  of  the  will, 
and  that  it  was  insufficient  to  justify  setting  the  will  aside.     (Id.) 

21.  BuLES  of  CJonstbuction — Intention  of  Testator. — The  primary 
purpose  of  all  rules  to  be  applied  in  the  construction  of  wills  is  to 
ascertain  the  testator's  intention,  not  some  undeclared  purpose  which 
may  be  imagined  to  have  been  in  his  mind,  but  the  intention  dis- 
closed by  the  words  he  has  used.  As  an  aid  to  the  interpretation, 
resort  may  be  had  in  cases  of  uncertainty,  to  the  circumstances  under 
which  the  instrument  was  executed.     (Estate  of  Spreckels,  559.) 

22.  Intent  Must  Be  Declared  Even  if  Unlawful. — ^Where  the  intent 
is  plain,  the  duty  of  the  court  is  to  declare  that  intent,  .without  re- 
gard to  the  consequences.  If  the  plan  adopted  by  the  testator  for 
the  disposition  of  his  property  cannot  be  given  effect  because  it 
violates  the  rules  of  law,  the  court  is  not  authorized  to  substitute 
for  the  illegal  provision  some  other  which  it  may  suppose  would 
have  been  adopted  by  him  if  he  had  known  that  the  directions  actu- 
ally given  could  not  be  carried  out.     (Id.) 

23.  Construction  in  Favor  op  Testacy. — Where  a  will  may  reasonably 
be  interpreted  in  two  ways,  one  of  which  results  in  intestacy  while 
the  other  leads  to  an  effective  testamentary  disposition,  the  interpre- 
tation which  will  prevent  intestacy  is  to  be  preferred.     (Id.) 

24.  Trust  to  .Convey  Real  Properi-y  Is  Void. — ^Under  section  857  of 
the  Civil  Code,  a  devise  of  real  estate  to  trustees  in  trust  to  convey 
to  persons  name^  is  void,  where  the  instrument  discloses  an  intent 
that  the  ultimate  beneficiaries  shall  take  only  through  a  conveyance 
by  the  trustees,  and  that  no  estate  or  interest,  other  than  a  right  to 
enforce  the  performance  of  the  trust,  is  given  to  them.     (Id.) 

25.  Trust  to  Convey  Accompanied  by  Words  Passing  Title  Pirectly 
TO  Beneficiary — Direct  Devise. — Where  a  will  contains,  in  addi- 
tion to  words  which,  standing  alone,  would  be  deemed  to  create  a 
trust  to  convey,  some  expression  which  might  be  operative  to  pass 
the  title  directly  from  the  testator  to  the  beneficiary,  the  will  should 
be  construed  as  making  a  direct  devise,  and  such  devise  will  be  given 
effect,  in  disregard  of  the  words  importing  an  invalid  trust,  and  it 
makes  no  material  difference  that  the  direction  for  transfer  is  fol- 
lowed, instead  of  preceded,  by  the  words  indicating  an  intent  to 
make  a  direct  devise.     (Id.) 

26.  Direction  to  Convey  to  Be  Deemed  Unnecessary. — When  words 
which  by  themselves  import  an  unlawful  trust  to  convey  are  joined 
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with  other  words  whieh  are  snfficient  to  operate  as  a  direct  devise 
of  the  interest,  the  direct  devise  is  not  destroyed  by  the  fact  that 
the  testator  may  have  attempted  to  provide  in  addition  for  an 
unlawful  method  of  passing  title.  Ln  such  case  the  provision  for  a 
conveyance  ia  to  be  regarded  as  nnnecessary,  except,  perhaps,  as 
convenient  and  additional  evidence  of  title.  (Id.) 
t7.  Construction  of  Will  in  Question — Trust  to  Contet  Not 
Created — Devises  Aes  Direct  to  Beneficiaries  as  Tenants  in 
Common. — The  testator  by  his  will  left  all  bis  estate  which  was  sub- 
ject to  his  testamentary  disposition,  the  same  being  entirely  com- 
munity pioperty  and  consisting  of  both  realty  and  personalty,  to  trus- 
tees in  trust  (1),  **to  pay  over  the  net  annual  income  thereof  to  his 
wife  during  the  term  of  her  natural  life";  (2),  upon  her  death,  "to 
divide  said  estate  into  three  equal  parts,  when  one  of  said  parts  shall 
be  forthwith  assigned,  transferred,  set  over  and  delivered  by  my  said 
trustees"  to  each  of  two  of  his  sons,  ''and  the  same  shall  be  and 
become  his  absolutely  and  forever."  (3),  "To  pay  over  the  net  an- 
nual income  derived  from  the  remaining  equal  third  part  to  his 
daughter  during  her  natural  life,  and  upon  the  death  of  said  daugh- 
ter, to  pay  over  the  principal  of  said  one-third  part,  with  all  accu- 
mulations of  the  income  therefrom,  to  her  children  then  living,  and 
so  that  each  child  shall  receive  an  equal  share  thereof,  and  the  same 
shall  become  his  or  hers  absolutely  and  forever."  The  will  further 
provided  that  children  of  deceased  children  of  said  daughter  should 
take  the  share  which  the  parent  would  have  taken  had  he  or  |ihe 
survived  said  daughter,  "and  the  same  shall  be  divided  between  said 
children  share  and  share  alike,"  and  that  upon  the  death  of  said 
daughter  without  child,  children  or  grand-children  her  surviving,  the 
trustees  should  pay  over  the  principal  of  said  one-third  part,  with 
all  accumulations  of  income  therefrom,  to  his  aforesaid  sons,  share 
and  share  alike,  "and  the  same  shall  become  theirs  absolutely  and 
forever."  It  further  provided,  that  if  either  of  his  said  sons  should 
not  be  living  at  the  time  of  his  death  or  at  the  time  of  his  wife's 
death,  then  all  the  legacies  and  devises  given  to  him  should  go  to 
his  lawful  issue,  share  and  share  alike,  "and  the  same  shall  be  and 
become  theirs  absolutely  and  forever."  The  trustees  were  empowered 
to  invest  and  reinvest  the  trust  estate,  and  to  sell  any  portion  thereof, 
at  their  discretion.  Held,  that  the  will  did  not  create  a  trust  to 
convey,  partition,  or  make  allotments  of  real  estate,  which  would  be 
invalid  under  sections  847  and  857  of  the  Civil  Code,  but,  properly 
construed,  made  direct  devises  of  legal  estates  to  the  beneficiaries  as 
tenants  in  common.     (Id.) 

28.   Community  Property — One  Half  Tests  in  Survtvino  Wife. 

Under  such  will,  as  the  entire  estate  was  community  property,  an 
undivided  half  of  the  property  was  all  that  the  testator  could,  and 
was  aU  that  he  attempted  to,  pass  by  means  of  his  testamentary  dis- 
position.   The  other  half  vested  at  once  in  his  survi\'ing  wife.     (Id.) 
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29.  Direction  to  Trustees  to  Divide  Estate — Physical  Division  or 
Allotment  Not  Intended. — The  direction  in  said  will  to  the  trus- 
tees to  "divide  said  estate  into  three  equal  parts/'  does  not  require 
theniy  as  a  condition  to  the  vesting  of  the  devises  in  the  respective 
devisees,  either  to  physicallj  subdivide  the  various  parcels  of  realty 
owned  by  the  testator,  or  to  appraise  the  entire  estate,  real  and  per* 
sonali  and  allot  various  parts  of  it  so  as  to  make  three  shares  of 
substantially  equal  value;  on  the  contrary,  and  especially  in  view  of 
the  fact  that  the  entire  estate  was  community  property,  an  undivided 
half  of  which  passed  to  the  surviving  wife,  so  that  such  a  physical  di- 
vision or  allotment  would  be  impracticable,  the  direction  for  a  division 
into  three  equal  parts  should  be  construed  as  intended  to  accomplish 
merely  a  creation  of  equal  one-third  interests  in  the  entire  estate 
and  every  part  thereof — that  is  to  say  tenaneies  in  common — for  his 
two  sons  and  daughter,  at  the  same  moment  of  time,  that  is  upon 
the  death  of  his  wife.     (Id.) 

30.  No  Undue  Suspension  op  Power  op  Alienation; — Cbild  en  ventre 
SA  Mere. — So  construed,  the  will  effects  no  undue  suspension  of  the 
power  of  alienation  upon  the  death  of  the  testator's  widow.  As  the 
direct  devises,  vesting  at  the  death  either  of  the  testator's  widow  or 
of  his  daughter,  are  given  to  all  of  the  ultimate  beneficiaries,  the 
fact  that  among  the  takers  there  may  be  a  child  en  ventre  sa  mere, 
does  not  effect  an  undue  suspension  of  the  power  of  alienation.    (Id.) 

31.  Meaning  op  Word  **Divide.'* — The  word  "divide,"  in  and  of  itself, 
does  not  import  an  actual  physical  segregation  into  distinct  shares. 

'  It  is,  when  used  in  such  phrases  as  *'to  be  divided  between,"  or  "di- 
vided in  equal  shares  among,"  or  the  like,  very  commonly  used  to 
express  an  intention  to  give  interests  to  persons  as  tenants  in  com- 
mon. So,  also,  such  phrases  as  "equal  parts,"  or  "equal  third  parts," 
or  "third  parts,"  are  entirely  appropriate  to  indicate  a  tenancy  in 
common.     (Id.) 

32.  Direction  to  Divide  Imposes  Mere  Obligation  to  Deliver — Im- 
plied Duty  op  Trustees,  ip  Expressed  in  Will,  Does  Not 
Create  Invalid  Trust. — The  direction  to  the  trustees  to  divide  the 
estate  into  interests  held  in  common,  and  to  assign,  transfer,  set 
over,  and  deliver,  imposed  upon  them  merely  the  obligation  which 
would  rest  upon  any  trustee,  at  the  termination  of  his  trust,  with 
respect  to  property  which  then  passed  in  undivided  interests  to  two 
or  more  persons.  It  would  be  his  duty  to  deliver  such  property  to 
the  parties  entitled,  and  to  that  end  to  make  such  division  as  is 
involved  in  the  act  of  turning  over  an  undivided  share.  Such  duties 
being  implied,  they  may  be  conferred  by  the  testator  without  viola- 
tion of  the  provisions  of  sections  847  and  857  of  the  Civil  Code.   (Id.) 

33.  Incompetency  op  Testator  —  Findings  —  Evidence. — In  a  con- 
test of  a  will  on  the  ground  of  the  alleged  mental  incompetency  of  the 
testator,  the  findings  of  the  court  to  the  effect  that  the  testator  was 
not  mentally  competent  to  make  a  will  are  held  to  be  sustaimed  by 
the  evidence.    (Estate  of  Loveland,  595.) 
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54.  Adjudication  of  Incompetency  in  Priob  Guabdianship  Peoceed- 
INGS — Evidence  op  Unchanged  Mental  Condition. — An  adjudica- 
tion of  a  testator's  incompetency,  made  in  a  proceeding  for  the  ap- 
pointment of  a  guardian  of  his  person  and  estate  eleven  days  after 
the  execution  of  his  will,  while  not  conclusive  in  a  contest  of  the  will, 
as  to  his  incompetency  at  the  time  of  its  execution,  is  proper  evidence 
to  be  considered  on  the  issue  of  want  of  testamentary  capacity  at  the 
time  of  the  adjudication,  and,  in  connection  with  testimony  tending 
to  show  that  his  mental  condition  had  not  changed  during  the  interim, 
is  admissible  on  the  issue  of  capacity  at  the  time  the  will  was  made. 
(Id.) 

35.  Contest  of  Will— Tkial  on  Theory  That  Incompetency  Is  in 
Issue — Eepusal  to  Allow  Amended  Answer  to  Contest.— In  a 
contest  of  a  will  on  the  ground  of  the  alleged  incompetency  of  the 
testator,  the  refusal  of  the  court,  after  the  case  had  been  submitted 
and  decided,  to  allow  the  proponents  to  file  an  amended  answer  to  the 
contest  to  cure  a  supposed  defect  in  the  original  answer  in  its  denials 
of  the  allegations  of  incapacity,  is  immaterial,  where  the  case  was 
tried  on  the  theory  that  the  competency  of  the  testator  was  in  issue, 
and  the  court  found  upon  that  question  as  one  of  fact.     (Id.) 

36.  Witness  Having  Brief  Acquaintance  with  Testator — Rejection 
OF  Evidence  Immateriau — In  such  a  contest,  in  which  the  finding 
of  the  court  that  the  testator  was  incompetent  is  sustained  by  the 
evidence,  the  refusal  to  permit  a  witness  for  the  proponent,  who  had 
only  known  the  testator  for  a  period  of  ten  or  twelve  days,  to  testify 
as  an  **intimate  acquaintance*'  to  her  opinion  regarding  his  mental 
sanity,  will  not  justify  a  reversal.     (Id.) 

37.  Sanity  at  Time  Prior  to  Period  Attacked  by  Contestants.— In 
such  a  contest  it  was  proper  for  the  court  to  refuse  to  permit  the 
proponents  to  establish  the  fact  of  the  testator's  sanity  at  a  date 
three  years  prior  to  the  time  when  his  competency  was  attacked  by 
the  contestants.  In  the  absence  of  evidence  to  the  contrary,  his 
sanity  during  such  prior  period  was  presumed,  and  the  proponents 
had  the  benefit  of  the  presumption.     (Id.) 

38.  Testimony  op  Appearance  as  to  Physical  and  Mental  Condi- 
tions^— It  was  also  proper  to  permit  a  witness  to  testify  to  his 
observation  of  the  testator's  "appearance"  with  reference  to  physical 
and  mental  conditions.  8uch  testimony  is  not  opinion  evidence. 
(Id.) 

See  Estates  of  Deceased  Persons,  22-24;  Guardian  and  Ward,  7, 
10,  11. 

WOMEN.    See  Employer  and  Employee,  4-20;  False  Imprisonment. 

IVRIT  OF  ASSISTANCE.    See  Appeal,  9. 

WRIT  OF  REVIEW.    See  Certiorari. 
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